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Constitutional Legitimation for Political Acts 


Frank I. Michelman” 


The question of legal legitimacy, liberally understood, is that of whether anyone 
has a morally justified complaint about impressment into compliance with a 
particular law or set of laws. A good constitution may possibly contribute towards 
a liberally legitimate practice of national polities. This essay is concerned with one 
way in which a constitution, no matter how excellent, cannot thus contribute. We 
cannot use judgments regarding constitutionality to bridge the gap that must 
always exist between judgments regarding the validity of controversial laws and 
judgments regarding their legitimacy. We cannot hope to solve in that 
‘contractual or ‘procedural’ way the riddle of government by consent in modern 
social conditions of deep ethical plurality and conflict, because we cannot 
successfully combine a proceduralist idea of constitutional legitimacy with a 
content-based conception of the binding virtue for constitutions. 


[O]ur exercise of political power is proper and hence justifiable only when 
it is exercised in accordance with a constitution the essentials of which all citizens 
may reasonably be expected to endorse in the light of principles and ideals 
acceptable to them as reasonable and rational. This is the liberal principle of 
legitimacy.’ 


Preface: a scope note 


Political action inevitably is linked to coercion or the threat of it. For liberals like 


John Rawls and countless others, coercion is morally supportable, hence politics 
possibly can be legitimate, only if its authors and perpetrators can justify what 
they do by appeal to principles and rules that ought - or so it is maintained - to be 
found acceptable by any clear-sighted person seeking fair terms of social 
cooperation for a population of presumptively free and equal persons holding 
diverse and conflicting conceptions of the good.” 





*Robert Walmsley University Professor, Harvard University. This article is adapted from my 
Chorley Lecture of 29 May 2002, at the London School of Economics. I am indebted to Mark 
Tushnet for helpful comments. 


1 J. Rawls, Political Liberalism (New York: Columbia University Press, 1996) 217. 

2 See ibid 139-140; J. Rawls, ‘Public Reason Revisited’ in S. Freeman (ed), J. Rawls: Collected 
Papers (Cambridge, MA: Harvard University Press, 1999) 573; F. I. Michelman, ‘Relative 
Constraint and Public Reason: What is “The Work We Expect of Law”? (2002) Brooklyn Law 
Review 963, 971-973. 
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Is having an apt constitution in force in one’s country an indispensable 
condition for the conduct there of a liberally legitimate practice of national 
politics? Does it even help to achieve that end? If so, how? Those are questions for 
a larger project of which the present essay is a part. I pose them having in mind a 
constitution of a particular type, of which the Constitution of the United States is 
one example among many: a positively enacted, procedurally entrenched, 
‘supreme’ law containing not only institutional prescriptions for valid lawmaking 
and the configuration of government powers (and let us say these all are 
recognisably democratic in character), but also a ‘substantive’ part, a bill of 
individual and maybe group rights. 

In the pages to follow, I reach - and reach only - a limited, negative result. We 
cannot, I argue, use such a constitution to bridge the gap that always must exist 
between judgments of the validity of laws and judgments of their legitimacy (in a 
sense to be explained). Nor can we gauge the legitimacy of government as a whole 
by the rate of compliance of its outputs with some settled body of distinctly 
‘constitutional’ norms supposedly in force in our country. We cannot, I argue, 
hope to solve in that ‘contractual’ or ‘procedural’ way the riddle of government by 
consent in modern social conditions of deep ethical plurality and conflict. 

I mean this claim to hold regardless of how beautifully apt to such a purpose we 
may believe the particular constitution-in-force to be. And yet I must emphasise 
how limited a claim this is. It does not say that the supreme-law type of 
constitutionalism has nothing to contribute toward the possible achievement of 
decent, liberal government in deeply pluralist conditions; only that its contribution 
cannot be that of neutralising whatever threat may be posed to political legitimacy 
(on liberal terms) by intractable, reasonable disagreement over the merits of 
sundry legal acts and legal interpretations. 

To be exact, the showing of the current essay is narrower even than that. What 
follows below speaks only to those who feel committed to a certain view - a 
‘content-based’ view, I shail be calling it - of what should be required of a 
constitution to make it ‘binding’ in the sense I have just been describing, that is, 
capable of conveying legitimacy to all the legal products of a political practice 
conducted faithfully according to it. My argument here need trouble no one who 
comfortably can allow a constitution to bind her in this way, just in virtue of facts 
about it that are determinable without reference to its regulatory content - facts, 
perhaps, about the constitution’s authors or origins, or about its current 
acceptance as the country’s supreme law by a dominant fraction of the country’s 
citizenry or legal officialdom. 

I know of no immediate practical lesson to be drawn from such a guarded, 
constricted, negative showing as I have just described. I can plead that this is only a 
beginning. Or I can plead that the work I do here has some political-philosophical 
or jurisprudential interest, or that it lays some potentially fruitful groundwork for 
a wider expanse of thought, not only about what a good constitution might and 
might not be good for but also about what possibly could make a constitution a 
good one or, at any rate, one that deserves your respect and support. 


The general idea, and rough appeal, of constitutional legitimation 
for political acts 


‘Consider a man - James, we’ll call him - who is having trouble with some law. Say it 
is a ‘clinic-protection’ law. This law prohibits anti-abortion protest activity, 
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including purely verbal protest, within fifty feet of the entry to any abortion clinic.” - 
The law plainly puts a curb on freedom of expression, and James considers it to be a 
gross insult to morality, justice, and practical reason. But there the law is, and 
James demands to know whether there is any reason why he should 
not feel wronged or aggrieved by its imposition upon him of an obligation of 
compliance backed by the force - and it really can be force - of the legal order. Now 
let’s say James’s pal Jack responds by saying, ‘It’s the constitution, stupid.’ Or 
perhaps more courteously, “Well, look, that law is perfectly constitutional, you 
know.’ 

In that little exchange, you see in action the idea that I’m calling ‘constitutional 
legitimation for political acts.’* By ‘political acts’ I roughly mean exercises of the 
power to govern by law. This includes acts of legislation, of laying down the law, 
and also acts of applying and construing the law - acts, then, by state officials of 
the kinds we call legislative, administrative, and judicial.° In the little case of 
James and Jack, we deal with an act of legislation. That law, Jack says to James, 
being constitutional, is ipso facto exempt from justified complaint about 
impressment into compliance. Constitutionality guarantees legitimacy. Can that 
be right? 

No doubt a statute is valid, in a legal sense, if enacted according to the 
constitutionally prescribed forms and requirements for acts of lawmaking, 
including whatever substantive requirements the constitution in force may 
impose. But to call the statute legitimate surely is to say something more. The 
question of legitimacy - to repeat - is that of whether anyone has a morally 
justified complaint about impressment into compliance with that act by typical 
processes of law execution and law enforcement.° Now, it no more can be assumed 
that every valid law is legitimate’ than that every legitimate law is what it ought to 
be on the true and full moral and other practical merits. So-called ‘wicked legal 
systems’ are systems in which the combination of validity with lack of legitimacy 








3 Compare the statute upheld as constitutional in Hill v Colorado [2000] 530 US 703. 

4 Compare Planned Parenthood v Casey [1992] 505 US 833, 867 (plurality opinion) (describing the 
Court’s decision in Roe v Wade [1973] 410 US 113 as a ‘call [to] the contending sides of a [divisive] 
national controversy to end their national division by accepting a common mandate rooted in the 
Constitution’). The Roe decision’s immediate effect could not have been legitimation for any 
political act, because all the decision did directly was dis-validate the Texas abortion statute at 
issue in the case. But the decision is easily available for use as a seal of legitimacy for countless 
other controversial political acts, actual or potential: for example, acts of courts dismissing 
prosecutions under sundry other abortion laws (or homicide laws), or of state hospitals providing 
abortions, in either case against the complaint that such acts illicitly deprive the unborn of the 
constitutionally guaranteed right not to be deprived of life without due process of law. 

5 By extension, the category of political acts includes acts of citizens throwing their votes to 
candidates who pledge support for, say, clinic-protection laws or contributing to organisations 
that lobby in favor of such laws. 

6 This question should be kept distinct from that of whether the complaining party has a moral 

obligation to comply. See A. Buchanan, ‘Political Legitimacy and Democracy’ (2002) 112 Ethics 

691-692. It is possible, at least conceptually, that such a moral obligation would be lacking, even 

if the party also lacked any morally justified complaint against compulsion to comply. See ibid 

693-695. The latter only is the question of the ‘legitimacy’ of the law. We speak here, of course, of 

‘legitimacy’ in its ‘normative,’ not its ‘descriptive’ sense. See ibid 689. It seems widely agreed that 

the question of normative, political legitimacy is one that arises with respect to governmental 

applications of legal force. Compare ibid 689-690 (‘An entity has political legitimacy if and only if 
it is morally justified in wielding political power, where to wield political power is to attempt to 

exercise a monopoly ... in the making, application, and enforcement of laws.’); J. Rawls, n 1 

above, 216-217 (equating a liberal ‘principle of legitimacy’ with a response to the question of 

when and how our exercises of our shares of ‘coercive political power’ might possibly be 

‘justifiable to others as free and equal’). 

See, eg, J. Waldron, Law and Disagreement (Oxford: Oxford University Press, 1999) 95 (analyzing 

views of H. L. A. Hart and J. Raz). 
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regularly occurs.® (If this be contentious legal ‘positivism,’ so be it.2) From the 
standpoint of those who judge a statute vicious on the merits, the claim of its 
legitimacy amounts to a demand on its behalf for a kind of grudging, non obstante 
deference and respect.!° So the idea of constitutional legitimation for political acts 
is the idea that a political act fully gains or demonstrates deservingness of such 
respect by passing a test of consonance with a certain, special body of higher-level 
or ‘framework’ norms that we call the constitution. 

Can that be right? Can the constitutionality of a statute or other political act 
possibly be taken to guarantee its respect-worthiness in the sense I have just 
roughly described? ‘Constitutional’ legitimation for a political act stands in 
contrast to what we may call ‘full merits’ legitimation - the legitimation that one 
might expect would flow from a direct, approving judgment of the rightness, 
goodness, aptness, and prudence of the act viewed on its own terms, all things 
considered. I should make clear that when I speak of judging the merits of a political 
act ‘viewed on its own terms,’ I don’t mean viewed in isolation from the rest of law. 
Most of us, I suppose, would wish legislatures and courts to proceed with some care 
for the practical fit and normative coherence of pending enactments and judgments 
with the rest of the corpus juris,'! and a full-merits appraisal of a single legislative or 
judicial act certainly may take in that sort of concern. 

The point to notice is that this can be done - Ronald Dworkin teaches that 
ideally it is done in every single instance of common-law adjudication’? - without 
having to posit a fixed-in-advance, special and separate layer of ‘constitutional’ 
rules and principles against which all ‘ordinary’ or sub-constitutional legal acts are 
to be tested. Jack, after all, might simply have responded to James: ‘Because the 
clinic-protection law is okay on the moral and other practical merits. Because it is 
coherent in principle with the corpus juris and indeed it helps to make the whole 
corpus the best that it can be on the merits.’ The point is, though: Jack doesn’t 
answer that way. And why doesn’t he? 

Maybe because going by constitutionality looks easier, or tidier, or more 
objective or decisive. Citizens of a country may tend to think, maybe because they 
wish to think, that having a good constitution in force takes care of all questions 
of justification for political acts.'? Citizens may think that having in force a 
national political constitution that they take or judge to be a good one, or one that 
is good enough, absolves them of any further need — indeed, of any further license 
— to bother themselves or others about the legitimacy (respect-worthiness) of 
political acts occurring, so to speak, under that constitution’s protection or on its 
watch. My country’s constitution being the good-enough one that I take it to be, I 


8 See D. Dyzenhaus, Hard Cases in Wicked Legal Systems: South African Law in the Perspective of 
Legal Philosophy (Oxford: Clarendon Press, 1991). I go more fully into the relations among 
validity, legitimacy, and rightness-on-the-merits in F. I. Michelman, ‘The Constitution as a 
Legitimation Contract’ (2003) Review of Constitutional Studies (forthcoming). 

9 See generally H. L. A. Hart, The Concept of Law (Oxford: Clarendon Press, 1961). 

10 See Waldron, n 7 above, 100. 

11 See R. Dworkin, Law’s Empire (Cambridge, MA: Belknap Press, 1996). 

12 See R. Dworkin, ‘Hard Cases’ in Taking Rights Seriously (Cambridge, MA: Harvard University 
Press, 1977) 81, 110-118. 

13 See Michelman, n 8 above, for discussion of good and honorable reasons why citizens may wish 
this to be true. Compare L. M. Seidman, Our Unsettled Constitution; A New Defense of 
Constitutionalism and Judicial Review (New Haven: Yale University Press, 2001) 36 (‘... [Tloday 
eee ore accept results they oppose so long as these results comport with our constitutional 
settlement.’ : 
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may feel myself free - indeed I may feel myself bound - to ‘bracket,’ as the saying 
goes, even the gravest qualms I or others may have about the moral or other 
practical merits of one or another political act, once satisfied of its constitution- 
ality. 

To see how thoughtful people might come to feel this way, it’s important to bear 
in mind that when Jack appeals to ‘the constitution’ to establish the respect- 
worthiness of the clinic-protection law, he almost certainly has in mind a 
constitution containing an entrenched bill of rights. He envisions, then, a body of 
requirements for valid lawmaking, some of them procedural but others figuring 
plainly as dictates of substantive political morality: requirements, perhaps, of 
equal protection of the laws, or of respect for individual freedoms of mind, 
conscience, and expression. When Jacks says the clinic-protection law is 
constitutional he means, among other things, that it does not transgress the 
constitution’s substantive guarantees. The fact that there are these substantive 
guarantees and that they are not offended is crucial to the appeal Jack means to be 
making to James. 

For Jack, I take it, means to assert two features of the clinic-protection law. 
First, the law was enacted by constitutionally specified procedures, framing a 
recognisably democratic form of representative government. Second, the law is 
innocent of transgression against substantive limits and constraints on govern- 
ment powers that the constitution also lays down, presumably as assurances of 
basic justice and decency in the exercise of democratic rule. It is the two features in 
combination that Jack thinks ought to call forth James’s respect for the clinic- 
protection law. James ought to have respect - in the sense that he should accept 
uncomplainingly his resulting liability to compulsion to comply - for whatever 
laws procedurally fair, representative majorities of his fellow citizens decide to lay 
down, as long (if only as long) as the decisions of these majorities keep within 
substantive constitutional bounds and requirements. 

We start to see what is generally alluring about the idea of constitutional 
legitimation. It offers a way of combining one’s ethical impulse of allegiance owed 
to the decisions of procedurally fair majorities of fellow citizens with one’s moral 
sense of there being limits on acceptable uses of the lawmaking and other coercive 
powers of the state. Constitutional legitimation offers an apparent place of refuge 
from the tug-of-war between our loyalties to majorities and to justice. 

I have come to think that the idea of constitutional legitimation is a mistake. It is 
error, I believe - it is against reason - to attribute such an absolving power to a 
constitution, and I mean any possible constitution, no matter how fine a one it may 
be. I am not sure to what extent a UK audience may wonder whether this sort of 
mistake need be any concern of yours. Of course, the UK has a constitution, and it 
has constitutional law, but maybe not exactly - or not fully, or not yet! - the kind I 
mean, imposing strict limits and constraints on the content of legislative choices 
both of aims for government action and of means by which to pursue them. 

My purpose is not to dissuade anyone from moving on in that direction. I do 
not claim that having a good, constitutionally entrenched bill of rights as part of 
the corpus juris may not contribute positively to the achievement of true respect- 
worthiness for political acts. (That will depend on assessments of the probable 
effects of having it on the overall play of politics in your country, and those are 











14 See S. Gardbaum, ‘The New Commonwealth Model of Constitutionalism’ (2001) 49 American 
Journal of Comparative Law 707; M. J. Perry, ‘Protecting Human Rights in a Democracy: What 
Role for the Courts?’ (2003) Wake Forest Law Review (forthcoming). 
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matters famously intricate and obscure.)!> I aim only to question the use of it, in 
what I will call a ‘procedural’ way, to settle questions of the legitimacy of political 
acts. Constitutions, I maintain, cannot make their contribution to the respect- 
worthiness of the law by providing an independently certified, pass-fail test of 
respect-worthiness, to be applied to each political or legal act as it comes along. 
Think of a chemist using litmus to tell him which solutions are acid and which are 
not. My claim is that we cannot comparably use a constitutional bill of rights as a 
litmus to tell us which political acts are legitimate (respect-worthy even if wrong) 
and which are not. 


Attractions of proceduralism: positive legal ordering and 
‘avoidance’ 


Confronted by James’s all-things-considered, merits-based condemnation of the 
clinic-protection law, Jack refrains from taking issue. Jack rather calls on James to 
leave go his doubts about the concrete merits in favor of a relatively abstracted 
constitutionality test for respect-worthiness. And that, rather obviously, is a 
proposal in need of a justification. 

Perhaps justification begins by noting, as we have, how this proposal offers a 
way to leave ample space for majoritarian government while taking rights 
‘seriously.'° I doubt, though, that the attraction of making constitutionality a 
litmus test of legitimacy rests only on the proposal’s offer of accommodation 
between regard for rights and regard for majorities. It appears to rest also, and 
heavily, on proceduralism. The proposal’s attraction arises, it seems, because of 
and not in spite of its effect of suppressing or by-passing honest doubt and 
disagreement over the full, concrete merits of various legal acts. 

The attraction is honorable. It stems from commitment to a decent respect for 
ethical pluralism in our societies.” By that commitment, we bind ourselves to a 
constant expectation of intractable, honest doubt and disagreement, no less 
among judges of the law than among others, about the true, full merits of various 
pieces of proposed and enacted legislation or acts of legal interpretation. Knowing 
we can’t just go our separate ways politically, or at any rate rejecting that option, 
we find ourselves nevertheless fated for repeated, intense, obdurate, and 
reasonable disagreement over the full merits of sundry laws and other legal 
acts.'® To people caught in such a bind, the constitution easily may tender itself as 
an ultimate justificatory standard for the many legal acts regarding whose true, 
full merits they cannot hope ever, in real political time, to arrive at shared 


15 For one prominent, informed and thoughtful set of American observations and speculations, see 
M. E Taking the Constitution Away From the Courts (Princeton, NJ: Princeton University 
Press, 1999). 

16 There are, however, other ways of doing that, as exemplified by the long-standing constitutional 
common law of this kingdom. That law has negotiated the tension between majoritarian 
government and rights on an entirely different basis - a ‘common law’ basis - than ‘higher law’ 
constitutionalism would do, see, eg, R (Bancoult) v Secretary of State for Foreign and 
Commonwealth Affairs [2001] 2 WLR 1219, and on many accounts not so terribly, either. See, eg, 
Dyzenhaus, n 8 above, 270 (‘I have argued .. for the view of law taken by the Common Law 

- tradition. For what more could be asked of the correct view of law than that it lead to morally 
good results and that it make sense of and perpetuate healthy legal practice?’). 

17 See, eg, Rawls, n 1, above, xix-xx (defining ‘the problem of political liberalism’); Waldron, n. 7 
above, 74-75. 

18 J. Waldron, The Dignity of Legislation (Cambridge: Cambridge University Press, 1999) and 
Waldron, n 7 above contain the fullest developments of these themes and their implications both 
for legal theory and, normatively, for democratic political arrangements and practices. 
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convictions. By substituting the litmus-test of constitutionality for a full-merits 
test of legal-act legitimacy, they introduce a procedure for avoiding - getting past - 
their expected, intractable disagreements over the true, full merits. They resort to 
what we may, with apologies to John Rawls, call a ‘method of avoidance’)? (and I 
shall sometimes, in what follows, refer to this motivation as ‘avoidance-minded 
proceduralism’). The hope is that people who can’t agree on the true, full merits of 
sundry political acts can nevertheless agree on the terms of their country’s 
constitution, and on the acceptability of those terms to all - at any rate, to all who 
grasp the depth of the moral difficulty confronted by members of an ethically 
diverse population of supposedly free and equal citizens who are committed 
beyond all question to a practice of positive legal ordering for their country.” 

By ‘positive legal ordering,’ I mean an effective social practice in which most 
inhabitants of a territory stand ready, most of the time, to comply with norms of 
conduct pronounced to be law there by socially recognised legal officials - and 
furthermore to support the use of social force, if necessary, to secure compliance 
in general with such pronouncements.”! We take for granted the moral necessity 
of positive legal ordering, and by saying ‘we’ I do mean to include just about 
everyone who ever will hear or read this. We do so on grounds doubtless owing as 
much to Hobbes” as to Kant.” Roughly, we go on the unshakeable belief that 
there are numerous attainable worlds in which positive legal ordering prevails that 
are better for everyone in them, or rank higher on the scale of justice, than might 
any realistically conceivable world from which this practice is absent. 

Accordingly, what we see is this: people waking up each day to find in place, or 
taking place, effectively compulsory regulations of social life - laws and other legal 
acts - with which the publicly recognized authorities in the land predictably will 
demand everyone’s compliance, and, in doing so, predictably will have most 
everyone’s support albeit sometimes grudging. And yet no one who thus is 
expected to submit willingly and respectfully to the laws of a country - the clinic- 
protection law, for example, so detested by James - has chosen these laws for 
themselves. In a democratic country, the laws normally will have been decided in 
voting procedures by which majorities rule over dissenters. 

There arises, then, a moral difficulty that nags at the heels of liberal political 
thought. Here we all are, committing, day by day, our countless little, nameless, 
unremembered acts of compliance and collaboration with the constituted regime 
of our country, including the full array of laws and legal acts currently spawned 
and sponsored by that regime. Thus do we make ourselves party to the subjection 
of everyone, ourselves included, to the permanent prospect of coercion in the 
name of the law - in many instances, as it may be, against our better judgments. 
That is what positive legal ordering seems finally to come down to, and there you 
see a major wellspring of the question of legitimacy as I mean it, of the lure of the 
method of avoidance, and of the idea of legitimation-by-constitutionality. 

Back, now, to our little exchange between James and Jack. By his snippy 
response to James — ‘It’s the Constitution, Stupid’ - Jack seems bent on translating 
a moral and political question into a legal one. There appears to be a moral 





19 J. Rawls, ‘Justice as Fairness: Political not Metaphysical’ in S. Freeman (ed), n 2 above, 388, 395. 

20 Compare the epigraph to this article, and see text to n 2. 

21 Positive legal ordering is a ‘practice’ as conceived by Rawls, in ‘Two Concepts of Rules’ in S. 
Freeman (ed), n 2 above, 20, 36-37. 

22 See T. Hobbes, Leviathan 108-133 (1651, New York: Collier Books, 1962). 

23 See I. Kant, The Metaphysical Elements of Justice (1797, Indianapolis: Hackett Publishing Co, 
1999) 114-115; Waldron, n 18 above, 36-62. 
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question of the justification of a certain act of political coercion, and Jack shifts it 
over to a question of the legal validity of the act as gauged by the law of some 
constitution. Now, when it comes to judgments of legal validity, it is of the essence 
of positive legal ordering to disallow inhabitants normally to think that each is to 
judge for himself.” Rather, inhabitants normally are expected to rely on courts of 
law - ultimately, on some ‘court of last resort— for judgments of legal validity. 
Thus when Jack advises James to respect the clinic-protection law ‘because it’s 
constitutional,’ what Jack probably really means is ‘because you know that if it 
were [when it was] taken to the courts they would [they did] uphold its 
constitutionality.’ 

Jack’s answer to James thus is a ‘procedural’ one, in the most obvious sense of 
advising James to abide by the outcome of a test procedure despite his own 
misgivings on the merits. (You strongly suspect it’s alkaline, but it turns the litmus 
red.) And it is, as well, a procedural response in the further, interesting sense I 
have mentioned: An appeal to constitutional legitimation hopes to vault people 
past their real, unliquidated disagreements and uncertainties regarding the actual, 
substantive merits — the all-things-considered rightness, goodness, or prudence — 
of each of the sundry laws and other legal acts that may come under scrutiny. 
Appeals to constitutional legitimation invite the parties to such disagreements and 
uncertainties to slide past them, ‘get over’ them, be those parties plain citizens or 
judges of the country’s highest-ranking court. We, citizens and judges alike, are 
entreated to shift the critical gaze away from the question of the all-things- 
considered meritoriousness of acts in the stream of legal acts and redirect it rather 
to the question of constitutionality.2 When we substitute the test of 
constitutionality for an all-things-considered, full-merits test of legal-act 
legitimacy, we introduce a procedure for getting past, or getting around, our 
expected, intractable disagreements ‘over the true, full merits. 


A brief anatomy of constitutional legitimation 


Jack cites the apparent constitutionality of the clinic-protection law as a sufficient 
reason for James to respect it. Since James regards the law as opposed to justice 
and reason, and Jack knows he does, and Jack offers nothing to change James’s 
mind on that point, Jack’s premise must be that on-the-spot judgments pro or con 
the constitutionality of a given law are made independently of on-the-spot 
judgments regarding that law’s true, full, concrete meritoriousness. Such a clean 
separability of constitutionality judgments from full-merits judgments is, after all, 
essential to the avoidance-minded proceduralist idea of constitutional legitimation 
for political acts. Without it, constitutionality judgments would be infected by 
whatever kinds and degrees of doubts and disagreements occur at the level of the 
all-things-considered merits. 

` The proceduralist (or contractualist) idea of constitutional legitimation thus 
posits what we may call a dualistic structure for the legal field. It divides the field 
into (1) a special and distinct body of rules and principles identifiable as the 
constitution (the ‘contract’ in the analogy) and (2) the residual collection of past 
and possible future legal acts whose respect-worthiness, when questioned, these 
constitutional rules and principles are to decide. The constitutional rules and 











24 Ibid. 
25 See n 4 above. 
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principles must at all times be discernible as separate and distinct from the residue, 
and as fixed in advance of any given judgment of constitutionality that may be 
called for.”° If the constitution lacked these attributes of separation, distinctness, 
and advance fixture vis-d-vis legal acts to be appraised, it could not provide an 
independent standard (independent, that is, of expected disagreement over full- 
merits appraisals) for deciding those acts’ respect-worthiness. 

Now, this duality of bodies of law is not the only dualism imposed by the idea of 
constitutional legitimation for legal acts. That idea equally necessitates a duality 
of standards for judgments of the moral bindingness or respect-worthiness of law. 
For the residual body of everyday or ‘ordinary’ legal acts, the standard is to be 
that of constitutionality. But, of course, constitutionality cannot be the test for the 
moral bindingness of the constitutional body of law.”® And yet there must be some 
distinct test for this, if the idea of constitutional legitimation is not to fall apart at 
the seams. Anyone who would defend the notion of constitutional legitimation for 
political acts must have in his or her mind some clear notion of some property or 
properties actually displayed by the constitution in force, which render it deserving 
to bestow respect-worthiness on political acts accomplished in conformity with it.” 


The ‘binding virtue’ for constitutions 


You may believe that some constitutions are capable of conferring respect- 
worthiness on laws and other acts accomplished in judge-certified conformity with 
them. You can’t sanely believe that every possible constitution is. Unless you have 
lost your mind completely, no constitution can exert upon you a demand for respect 
for whatever legal acts may be taken in conformity with it - no constitution can 
morally bind you in that way - unless that constitution itself is respect-worthy in your 
eyes, in the right way, as a constitution to which exactly such an absolving effect is to 
be given. (It might, after all, be the constitution of a ‘wicked legal system.’)*° 

The point bears repetition. Neither you nor I can hold to the idea of 
constitutional legitimation for political acts without having in mind some one or 
more contingent properties of constitutions — some one or more properties present 
in some but not all imaginable constitutions — in virtue of having which a 
constitution becomes morally binding in the sense of conferring legitimacy on 
legal acts accomplished in conformity to it. We may call the requisite 
constitutional property or properties the binding virtue for constitutions. 

The binding virtue conceivably might take a number of different forms, in your 
sight or in mine. In what I will call a content-based conception of constitutional 
bindingness, the constitution is binding if and only if it says what a constitution 
for this country, now, needs to say (in your sight or in mine) if it is to be capable of 
bestowing respect-worthiness on political acts taken in conformity to it. 





26 Of course, that does not mean the constitution must be permanently fixed, or even fixed for very 
long in advance of any judgment of constitutionality. A scintilla juris in advance will suffice, but 
that much, at least, is required. 

27 See Waldron, n 7 above, 160, 245. My critique of avoidance-minded proceduralism, which gets 
going at this point, also has much in common with L. M. Seidman’s account of the ‘impossibility’ 
of constitutional law. See Seidman, n 13 above, 12-24, 28, 43. 

28 Compare Waldron, n 18 above, 21 (‘... [I]t is a mistake to think of Hart’s two tiers of rules as 
composing two tiers of practices, in the same sense of practices.”) 

29 See Seidman, n 13 above, 29 (‘A participant needs to know whether she is obliged to follow a 
particular constitutional settlement and, if so, why.’) 

30 See text to n 8 above. 
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Content-based conceptions of constitutional bindingness are not the only 
conceivable kind. One can also easily conceive of author-based*! and acceptance- 
based ** conceptions of constitutional bindingness. Here, we are concerned strictly 
with content-based conceptions. The question is whether it is possible for you or 
for me to combine an avoidance-minded, proceduralist idea of constitutional 
legitimation for political acts-with a content-based conception of the binding 
virtue for constitutions. My answer is going to be that it cannot be done. 

Of course, the notion of a content-based conception of the binding virtue for 
constitutions is quite formal and abstract. You could hold the idea that a 
constitution binds morally, for purposes of constitutional legitimation for political 
acts, as long as that content is geared to advancement of the cause of socialism. J 
could hold the idea that the binding virtue for constitutional content is that the 
content is geared to the preservation of white supremacy. Others could hold to an 
infinitude of other notions. For present purposes, though, we don’t have to posit 
anything more specific than ‘content-based.’ It’s enough to say that whoever seeks 
to justify a practice of constitutional legitimation for political acts by pointing to 
the substantive rightness of the constitution-in-force (on any adequately specified 
conception of rightness) will have to be able, at all times, both to ascertain exactly 
what is the content of the constitution-in-force and to verify that this content 
really does match her conception (whatever it is) of substantive constitutional 
rightness. My argument is going to be that one can’t possibly make these 
judgments without destroying that clean separability of constitutional law from all 
the rest that is, as I’ve said, absolutely required by an avoidance-minded 
proceduralist idea of constitutional legitimation for political acts. 


The ‘proof’ 


What I aim to ‘prove’ is that we cannot successfully combine a proceduralist idea 
of constitutional legitimation for political acts with a content-based conception of 
the binding virtue for constitutions. But let me start by setting aside one possible 
line of argument to this negative conclusion that might occur to you. You might 
say that to treat a constitution as binding in virtue of its content is already to 
renege on the regard for ethical pluralism - on the refusal to mobilise societal 
coercion on the basis of preference for one reasonable ethical orientation over 
another - that underlies the appeal of the whole idea of proceduralist 
constitutional legitimation. For me to say, for example, that a constitution binds 
everyone if and only if its content is aptly geared to advance the cause of socialism 
is, pretty obviously, for me to refuse to take pluralism seriously. 

We, can’t, however, exclude the possibility of trenchant conceptions of the right 
content for a legitimacy-conferring constitution that do take pluralism seriously 
and indeed are designed to do just that. Here Pll merely mention, without going 
further into the matter, that John Rawls may be understood to offer exactly such a 
conception.” I want my argument against combining constitutional legitimation 





31 For example, the constitution in force in our country today binds us because it is identical to the 
constitution laid down by our ancestors to whom we are bound by obligations of allegiance or 
obedience. 

32 Forexarnple, we are bound by a constitution having such-and-such prescriptive content because a 
dominant fraction of the society in which we dwell accepts it as a binding constitution. 


‘+3 33 So Ï shall be expanding on Jeremy Waldron’s caution against ‘adopting principles of fairness 


whose operation turns on considerations of justice.’ Waldron, n 7 above, 198. 
34 See the epigraph; text to nn 2, 20; Michelman, n 2 above, 971-975. 
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for political acts with a content-based conception of the binding virtue for 
constitutions to take Rawls’s proposal at face value. 

If we claim to combine the constitutional-legitimation idea with a content-based 
conception of the binding virtue for constitutions, we take a stance composed, so 
to speak, of three clauses. First, we profess to know definitely the regulatory, 
prescriptive content of the constitution curren gii force ih eur country. Second, 
we judge that this content measures up t Gur content- aed oR ception of the 
binding virtue for constitutions. Third, TA political acts to" B hespect worthy 
whenever duly found to have been a 
judged constitution, regardless of a 
make of any of those acts. Notice thai E elation betweén’ élatises ‘second’ and 
‘third’ is one of strict conditionality. 'hifärholds 0 only . bata b because ‘second’ 
does. The proceduralist impulse of ‘third®s:we- might say, is cabined by the 
favorable substantive judgment contained in ‘second’. sia total Hee thus 
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involves a juxtaposition of procedure and substance, pa PA J come 
to seem untenable. 
To aid my ‘proof,’ I now wish to introduce the pa —_ 24 ct ru 


perfect rule is a rule-statement for determining the validity of a "legal act that os 
the property of full formal realisability. That means it is cast in terms such that 
whenever those terms even arguably extend to a legal act whose validity is under 
scrutiny, those terms apply unambiguously - beyond possibility of sincere 
disagreement among interpreters - to decide the matter one way or the other, 
valid or not valid. Here’s an example of a perfect rule: ‘No person may be sworn in 
as President who has not before 12:01 am GMT on the day appointed for 
swearing-in attained to the temporal age of thirty-five years.’ By contrast, the 
command ‘Do not impose any cruel or unusual punishment” is not a perfect rule. 

Now we posit the existence of some identified body of legal rules, principles, and 
standards, separate and distinct from the rest of the corpus juris, which we call the 
constitution. Regarding this constitution, there are two possible cases. This 
constitution is, as I shall say, ‘complete’ or it is not. A complete constitution is one 
containing an express, perfect rule to cover every legal act whose constitutional 
validity ever may come under scrutiny. A complete constitution, it seems, must be 
composed of exceedingly many - indefinitely many - perfect rules. 

The case of the complete constitution obviously is imaginary, but it nevertheless 
is revealing. Suppose James confronts a law - the clinic-protection law - that he 
firmly believes deserves, on the full merits, moral condemnation and refusal of 
respect. Suppose he also confronts a complete constitution, and that constitution’s 
perfect rule for this clinic-protection law says that the law is valid. Suppose James 
holds a content-based conception of the binding virtue for constitutions. James, 
then, will have to reject the complete constitution in force as wrong in content, 
hence as non-binding, just insofar as its perfect rule for the clinic-protection law is 
the opposite of the one he firmly believes is right. 

There are two sub-cases to consider. James might look at the complete 
constitution as just a non-coherent (but also non-contradictory) agglomeration of 
perfect rules, unrelated to each other by principle or any higher-order, integrating 





35 This usage, and the analysis it anchors, are inspired by Klaus Gunther's idea of a jperiect D norm.’ 
See K. Gunther, The Sense of Appropriateness: Application Discourses; ee ofaliy; aly à “Gtr Baw. 
(Albany: SUNY Press, 1993); F. I. Michelman, ‘The Problem of. Golisututi nterpifetive: a ae 
Disagreement’ in M. Aboulafia, M. “Bookman, and C. Kemp (eds) Huber mas mi” Pragmatisn? 
(London: Routledge, 2002) 113, 123-131. £8? Gon. Be LPO Boe : 

36 See US Const amend 8 ws got 
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conception of political rightness. Alternatively, he might look upon the perfect 
rules in a complete constitution as all being derivations from some one, 
integrating, higher-order normative conception. Suppose all James sees, in the 
body of rules that he identifies as the complete constitution-in-force, is the non- 
coherent agglomeration of monadic (as we might call them) perfect rules. James 
then can have no reason not to reject as pro tanto ‘wrong’ and unworthy of his 
fidelity a complete constitution that contains any single perfect rule at odds with 
his own considered convictions.*” (You can’t then argue to him that the perfect 
rule he rejects is derived from a higher-order conception he accepts. He is not out 
of ‘reflective equilibrium.’)** 

Now suppose James looks upon the perfect rules in what he sees as the complete 
constitution-in-force as all being derivations from the same, integrating, higher- 
order conception. If he does, then the presence in this constitution of a single 
perfect rule that is wrong in his firmly decided, ‘final’ view is proof to him that this 
constitution is based on a higher-order conception that he cannot regard as apt to 
a constitution that’s supposed to bestow respect-worthiness on all conforming 
political and legal acts." 

Either way, if James, in reflective equilibrium, decidedly flunks on the merits a 
single one of a complete constitution’s perfect rules, he has to judge the 
constitution thus far wrong and non-binding on his judgments of the respect- 
worthiness of political acts. In the case of a complete constitution, judgments of 
constitutional bindingness are thus fused to full-merits judgments of sundry 
political acts including judicial constitutional interpretations. Every disagreement 
over the true, full merits of a political act becomes a disagreement about the true 
merit - the bindingness - of the complete constitution in force. The constitution- 
ality test for respect-worthiness thus is voided of its supposed virtue of conducting 
members of society safely past their supposedly inevitable, intractable doubts and 
disagreements about the true, full merits of sundry laws and other political acts. 
To put the point a little differently: Avoidance-minded, constitutional procedur- 
alism cannot abide the idea of a complete constitution. The idea of a complete 
constitution collapses the dualist picture of the legal field on which such a 
proceduralism depends. A complete constitution, it seems, could not possibly take 
ethical pluralism seriously. 

We pass, then, to the case in which the constitution is incomplete (that being the 
only case we can know in real life). Constitutional rules and principles are cast in 
relatively abstract terms. The constitutionality of political acts of various kinds 





37 Compare Seidman, n 13 above, 20 (‘Why should the bare fact that [such-and-such a tax is] 
constitutionally barred cause me to change my mind about [the true merit of the tax]? It seems far 
more likely that I would consider that the Constitution is bad insofar as it bars such [a tax].’) 

38 See J. Rawls, A Theory of Justice (Cambridge, MA: Belknap Press, 1999) 18-19, 42-45, 

39 Can’t we easily avoid this conclusion by allowing, 4 la Ronald Dworkin, for ‘mistakes’? (See 
Dworkin, n 12 above, 118-123.) We cannot. James is not one of the company of judges, who 
together hold power to steer constitutional law according to their lights. They have the power to 
cast off, as ‘mistakes,’ any prior judicial readings and rulings that fail to square with the unifying 
conception they just now are by way of constructing. But the very point of their doing it is to deny 
that the cast-off readings and rulings are true constitutional law, and indeed they won’t be 
constitutional law insofar as the judges’ mistake claims prove successful on the ground. They 
won't, that is, then be a part of the complete constitution-in-force that is visible to James 
(supposing him a competent lawyer) at the moment when he has to make his judgment of the 
constitution’s possession or lack of the binding virtue. If James at that moment observes that, 
thanks to Hercules J and his ilk, some of the doctrines of the complete constitution-in-force 
violate some normatively unified conception that ke holds to be the right one for a constitution, 
that will hardly help him to respect the complete constitution-in-force-in-fact, or to grant it the 
binding virtue for constitutions. 
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‘accordingly remains undecided pending judicial ‘application’ of these rules and 


principles to contested cases. This relative abstraction of the nominal constitu- 
tional rules and principles is, of course, the key to our ‘method of avoidance.’ It is 
what opens up the possibility that citizens who disagree hopelessly over the full, 
true merits of sundry political acts might nevertheless all find that the constitution 
in force in their country displays the binding virtue for constitutions, on some 
content-based conception of what that binding virtue is. 

And yet how can things possibly can work that way? The difficulty lies precisely in 
the fact that the constitutionality of various political acts does remain undecided 
pending judicial judgments of application of the relatively abstract constitutional 
norms. That coin has another side to it, which is this: Every authoritative judicial 
judgment for or against the constitutional validity of a political act involves an 
ascription or a retroscription - a reading-in or reading-back - of constitutional 
meanings more concrete than those in which the textual constitution nominally 
speaks, and hence more likely to be matters of intractable but reasonable 
disagreement among citizens. Now, it seems that every such reading-in or 
reading-back must, until modified, stand, so to speak, as a retro-fitting of the 
constitution ‘itself.’ Every incomplete constitution is in that way always on the road 
to completion. (Every mature legal system is ‘thick’ with doctrine.) 

Imagine someone wanting to know the current content of the American 
constitution, so that she can judge whether that content measures up to her 
conception of rightness for a constitution deemed capable of conferring respect- 
worthiness on acts accomplished in conformity to it. Regarding you as expert, she 
asks you for a report of that current content. She’s ‘liberal,’ a Warren Court baby, 
so maybe you could bring her a kind of anodyne cheer by describing the current 
American constitution along lines like the following. ‘Well’, you say, ‘the current 
American constitution contains guarantees against abridgments of free speech," 
against denials of the equal protection of the laws,“ against arbitrary restrictions 
of liberty and deprivations of life,*? against cruel and unusual punishments,“ and 
quite a few more.’ You might also, however, bring her grief by going on to 
describe the current American constitution in greater detail, along lines like the 
following. ‘Well’, you say, ‘it contains a rule that, in the name of free speech, 
prohibits legislative caps on political campaign spending;*° and also a rule that, in 
the name of equal protection, rather sweepingly prohibits state-engineered 
“affirmative action” measures; and, let’s see, it also has a rule that, in the 
name of rational restriction of liberty, permits criminalisation, in all possible 
circumstances, of doctors who assist patients with voluntary terminations of life;*” 
and - oh, yes - it does permit some use of the death penalty,”® never mind that stuff 
it says about life, equality, and punishment.’ 


40 Compare Waldron, n 7 above, 112, 152, 158; Waldron, n 18 above, 154-155 (‘... Rawlsian liberals 
do a good job of acknowledging disagreement [at the level of comprehensive ethical, etc., views 
but] ... a worse job of acknowledging disagreement about the matters on which we think we do 
need to find a common view ...’) y 

41 US Const amend 1. 

42 US Const amend 14; see Bolling v Sharpe [1954] 347 US 497. 

43 US Const amend 5, 14. 

44 US Const amend 8. 

45 Buckley v Valeo [1976] 424 US 1. 

46 Adarand Constructors Inc v Pena [1995] 515 US 200. 

47, Washington v Glucksberg [1997] 521 US 702. 

48 Gregg v Georgia [1976] 428 US 153. 
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Which account do you give her? You can’t just give her the first, honeyed 
account while withholding the second, somewhat bitter one (as she might regard 
the two). That would be chicanery, keeping from her information of a kind she 
plainly would want in order to make the appraisal she wants to make. Whatever 
may be her specific conception of the content-based, binding virtue for a 
legitimacy-conferring constitution, surely she has to apply that standard to the 
constitution as it is with all its currently established interpretative retro-fittings. If 
she, for example, is ‘someone who favors campaign finance reform’, then she has 
to consider whether she ‘would rather not have a First Amendment, at least in its 
current form.” 

Perhaps no single, morally deplorable retro-fitting need render the whole 
constitution non-binding in her eyes. She might find reason to grant bindingness 
to a constitution that is substantively satisfactory on the whole. The fact would 
remain that each new application of constitutional law would demand from her a 
fresh judgment regarding the constitution’s deservingness-to-bind, directed first to 
that application and then (if she finds it wrong) to the constitution’s normative 
content over-all, as it stands retro-fitted by that application and all the others. 
Denial of the true, full merits of the newest application might topple her over-all 
appraisal toward denial of the constitution’s bindingness on-the-whole. 

Of course, it also very possibly might not. Nevertheless, constitutional 
proceduralism would be compromised fatally. On any given day, in order to 
judge whether the constitution is or is not good enough over-all to be binding, 
we'd still have to take account of our all-things-considered, full-merits judgments 
regarding every single unreversed act of constitutional application in our country’s 
legal history. Constitutional bindingness will never be decidable - as the 
avoidance-minded idea of constitutional proceduralism requires it to be - on 
grounds independent of full-merits evaluations of sundry political acts. To the 
exact contrary, judgments of constitutional bindingness will be strictly a function 
of sundry full-merits judgments. The constitution, in effect, is sucked into the 
axiological churn of the law in general, the law at large. The constitution becomes 
as good or bad, as valid or invalid, as binding or non-binding, as worthy or 
unworthy of respect, as the entire corpus juris over which in a sense it presides but 
of which it merely is a part.”? 


Bottom line 


What have we ‘proved’? 

Certainly not that a good constitution is good for nothing.” Not even that it’s 
not good for providing a guarantee of the legitimacy of all, legally valid political 
-acts. Only, if anything, that a strongly avoidance-minded, proceduralist idea of 
constitutional legitimation cannot be tied to a content-based conception of the 
binding virtue for constitutions. For the avoidance-minded, proceduralist idea 
possibly to work, it seems it will have to be tied to a ‘content-independent’, 
author-based or acceptance-based conception of the binding virtue for constitu- 
tions. Whether either of those possibly could be attractive is a question for another 
day. The modest point for this day is that avoidance-minded constitutional 





49 Seidman, n 13 above, 39. 

50 Compare Seidman, n 13 above, 17 (suggesting that the ‘value [of] constitutions in general’ 
provides ‘no answer’ to those ‘who think that [their country’s constitution] could be improved 
upon by changing some of its ... commands’). 

51 See text to n 15 above. 
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legitimation of political acts is possible - if at all - only insofar as we are open to an 
author-based_or acceptance-based conception of the grounds of constitutional 
bindingness. Maybe that could help account for why author-based and 
acceptance-based conceptions get any respect at all, considering how unattractive 
they look (to liberals) in just about every other way.” 





52 See Michelman, n 8 above. 
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Discrimination, Equality and Social Inclusion 


Hugh Collins* 


Although laws against discrimination have conventionally been justified and 
articulated according to various conceptions of equality, tensions between different 
notions of equality undermine the coherence of these explanations. The aim of 
social inclusion is proposed as part of an alternative justification for discrimination 
laws. As well as exploring the meaning and implications of the policy of social 
inclusion for discrimination laws, the extent to which the law already embodies this 
idea is assessed with particular reference to the scope of anti-discrimination laws, 
proof of discrimination, justification defences, and positive discrimination. It is 
concluded that the goal of social inclusion has the potential to provide a vital 
ingredient in a more coherent, though not uncritical, account of the aims of anti- 
discrimination legislation. 


The aim of equality 


What is the general aim of anti-discrimination laws? At first sight, legislation in 
the European Union and the United States advances a conception of equality as 
its general aim. Indeed, anti-discrimination laws have often been dubbed ‘equality 
laws’.! The central case of prohibited conduct is less favourable treatment of 
another person on grounds of {or because of) their race, sex, or one of the other 
protected group classifications.“ This standard insists upon equal treatment to the 
extent that people should be assessed without regard to certain characteristics such 
as sex and race that have often been a source of disadvantage in the past. Equal 
treatment demands impartiality in the sense of forbidding criteria such as sex or 
race from providing grounds for differentiation.? Yet the aim of anti-discrimina- 
tion laws cannot be reduced to equal treatment. 

A closer inspection of the legislation reveals three kinds of deviations from a 
simple equal treatment principle. In some cases, different rather than the same 
treatment is required. In the case of discrimination against pregnant women, for 
instance, the law mandates different treatment of women rather than the same 
treatment as men.’ Similarly, different treatment of disabled persons is required in 
many respects, in order to enable them to gain access to work and other 
opportunities. In a second type of deviation, equal treatment is itself not 


* Law Department, London School of Economics. Thanks are owed to many who commented on 
earlier drafts of this essay, especially Oonagh Reitmann, Richard Nobles, and Nicola Lacey. 


1 S. Fredman, ‘Equality: A New Generation?’ (2001) 30 ILJ 145; C. McCrudden, ‘The Effectiveness 
of European Equality Law: National Mechanisms for Enforcing Gender Equality Law in the 
Light of European Requirements’ (1993) 13 OJLS 320; B. Hepple, M. Coussey and T. Choudhury, 
Equality: A New Framework, Report of the Independent Review of the Enforcement of UK. Anti- 
Discrimination Legislation (Oxford: Hart, 2000). 

2 Eg EC Directive 2000/78, Art 2.2(a) Civil Rights Act 1964, Title VII, 42 USC s 2000e-2(a)(1). 

3 ee yone Justice and the Politics of Difference (Princeton: Princeton University Press, 1990) 

apter 4. 

4 Eg EC Directive 92/85, OJL 348, 28.11.92; EC Directive 2002/73, OJL269, 5.10.2002. 

5 Americans With Disabilities Act 1990, 42 USC s 1201, especially s 12112(b)(5)(A); EC Directive 
2000/78, Art 5; Disability Discrimination Act 1996, especially s 6; the requirement for different 
treatment is considered below. 
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permitted, if it causes unjustifiable ‘indirect discrimination’ or-‘disparate impact’.® 
Here formal equal treatment becomes unlawful where a rule or practice 
disproportionately operates to the disadvantage of one of the protected groups, 
and the rule or practice cannot be objectively justified. A third kind of deviation 
permits preferential treatment for protected groups in certain circumstances, in 
order to redress a prior history of disadvantage. The exact scope of permitted 
positive discrimination is deeply controversial, no doubt because it is perceived as 
conflicting sharply with the equal treatment principle.’ These three deviations 
reveal that we cannot understand the aim of anti-discrimination laws by reference 
to a straightforward equal treatment principle. The question becomes how can we 
account for the law in a way that both recognises the force of the equal treatment 
principle and acknowledges its deficiencies as a complete explanation of the aims 
of the law? 

Conventional accounts of the aim of anti-discrimination laws try to answer that 
question by using another conception of equality, one that furthers a substantive 
or distributive goal. Deviations from equal treatment are justified by reference to 
the pursuit of goals such as equality of results, equality of resources, or equality of 
opportunity. For example, it is argued that permitting claims for ‘indirect 
discrimination’ or ‘disparate impact’ serves the purpose of reducing institutional 
barriers to the achievement of a distributive goal such as more equality in results 
or fairer equality of opportunity. * Similarly, i in European law the permitted scope 
for positive discrimination is determined in part by reference to a substantive 
conception of equality: ‘With a view to ensuring full equality in practice, the 
principle of equal treatment shall not prevent any Member State from maintaining 
or adopting specific measures to prevent or compensate for disadvantages linked 
to [sex, race, etc.] ...°? Although the precise conception of substantive equality 
remains ambiguous i in such formulations, it certainly seems possible to justify 
deviations from the equal treatment principle by reference to some distributive 
conception of equality. The problem for justifying the aims of anti-discrimination 
laws becomes rather to restrain or confine the force of a substantive conception of 
equality. 

This problem arises because there is always a tension between the equal 
treatment principle and substantive conceptions of equality. Because equal 
treatment determines a procedure rather than an outcome, equal treatment can 
always be challenged as obstructing the achievement of a particular outcome. This 
tension is most obvious with respect to a strong egalitarian version of equality. If 
the aim of the legislation is perceived to be strict equality of outcomes, any rule or 
practice including equal treatment that prevents the achievement of an egalitarian 


6 Eg EC Directive 2000/78, Art 2.2(6); Civil Rights Act 1964, Title VII, 42 USC s 2000e-2(a)(2) and 


(k). i 

7 M. B. Abram, ‘Affirmative Action: Fair Shakers and Social Engineers’ (1986) 99 Harvard Law 
Review 1312. This conflict was the conceptual framework within which US constitutional law 
addressed the issue of reverse discrimination: Regents of University of California v Bakke, 438 US 
265, 98 S Ct 2733 (1978) (Supreme Ct US). 

8 C. McCrudden, ‘Changing Notions of Discrimination’ in S. Guest and A. Milne (eds), Equality 
and Discrimination: Essays in Freedom and Justice ARSP Vol 21 (Stuttgart: Franz Steiner, 1985) 
86; J. Gardner, ‘Liberals and Unlawful Discrimination’ (1989) 9 OJLS 1. The variety of possible 
distributive senses of equality found in the law is explored in S. Fredman, Discrimination Law 
(Oxford: Oxford University Press, 2002) Chapter 1; C. Barnard and B. Hepple, ‘Substantive 
Equality’ (2000) 59 CLI 562. 

9 Directive 2000/78/EC of 27 November 2000, OJ L 303, 2.12.2000, 16 establishing a general 
framework for equal treatment in employment and occupation, article 7(1); see also on sex 
discrimination in particular Treaty Establishing the European Community Article 1424). 
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outcome must be questioned. For example, if the egalitarian outcome is defined as 
an equal distribution of jobs between men and women, any rule or practice that 
obstructs that goal would have to be challenged, including an equal treatment 
principle that insists that men and women should be assessed on their merits, 
disregarding their sex. But the same problem arises in connection with any 
substantive conception of equality, including the apparently less ambitious goals 
of equality of opportunity and equality of resources. Whenever the legislation 
seeks a particular substantive outcome that concerns a distribution of advantages 
among social groups, a procedural rule that forbids consideration of membership 
of groups as a relevant criterion for decisions must obstruct the pursuit of that 
goal. 

Courts have to resolve this tension between the equal treatment principle and 
substantive conceptions of equality in particular instances. The predominant 
method in Europe is to use a test of ‘proportionality’.’° In the United States, 
courts apply the equivalent test of ‘strict scrutiny’.!! The gist of these tests is that 
specific measures designed to achieve substantive equality must not be 
disproportionate violations of the equal treatment principle. Although this 
formulation provides a tool for judicial examination of the issue, it does not 
resolve the tension between the equal treatment principle and substantive 
conceptions of equality. The more a specific measure is likely to achieve the 
desired substantive equality, the greater will be the tension with the equal 
treatment principle, and the harder it will be to justify under the test of 
proportionality. A court has to produce fine distinctions between measures that 
represent only minor and necessary deviations from the equal treatment principle 
and measures that go too far in the pursuit of a desired egalitarian outcome. 
Wherever the line is drawn, a decision can always be criticised as displaying either 
a slavish adherence to the equal treatment principle or a dangerous sacrifice of the 
principle. The tension remains between, on the one hand, an aim of ensuring equal 
treatment for all citizens regardless of certain characteristics such as sex and race, 
and on the other hand, an aim of achieving a more equal distribution of welfare or 
resources among all citizens that may require in some instances different treatment 
on the grounds of those same characteristics. 

Many possible routes have been proposed as providing a better reconciliation of 
the tension between the equal treatment principle and substantive conceptions of 
equality. Here I do not want to enter into the details of these proposals, except to 
draw out of them a sense of the strategic choices that can be made and lessons that 
may be learned from following various paths. 

One route for resolving the tension is to seek a substantive conception of 
equality that is sufficiently limited that it rarely, if ever, clashes with the equal 
treatment principle. The idea of ‘equality of opportunity’ provides an example of 
this approach. Leaving aside the indeterminacy of this notion, the strategy of 





10 Abrahamsson & Anderson v Fogelqvist C- 407/98 [2000] ECR 1-5539, [2002] ICR 932; Application 
by Badeck, C-158/97 [2000] ECR I-1875, [2000] IRLR 432; Lommers v Minister Van Landbouw, 
Natuurbeheer En Visserij C-476/99 [2002] IRLR 430; S. Fredman, Discrimination Law (Oxford: 
Oxford University Press, 2002) 136-143. These cases discuss the application of the earlier Equal 
Treatment Directive 76/207 Art 2(4), which is limited to sex discrimination, and uses the slightly 
different wording of the concept of ‘equal opportunity’ rather ‘equality in practice’. However, this 
provision has to be read in the context of EC Treaty Art 142(2), as amended by the Treaty of 
Amsterdam, that uses the formulation of ‘full equality in practice’, now implemented by EC 
Directive 2002/73, creating new Art 2(8). 

‘Strict scrutiny’ requires that a discriminatory law or administrative act must further a compelling 
state interest by the most narrowly tailored means available: Korematsu v United States (1994) 323 
US 214, 65 S Ct 193 (Supreme Ct US). i 
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defining a goal that less frequently requires deviation from the equal treatment 
principle is plainly a step towards a better resolution of the problem. Nevertheless, 
this route can never be entirely successful. If the narrow distributive aim has any 
substantive content at all, it must at some point come into tension with a 
procedural rule that is blind to outcomes. 

A second strategy consists in confining the strict application of the equal 
treatment principle to certain distributive allocations. For example, it might be 
proposed that equal treatment should be rigorously observed in hiring decisions, 
but with respect to training and other ‘outreach’ measures, equal treatment should 
be sacrificed in the pursuit of a substantive goal such as fair equality of opportunity. 
The problem that this strategy encounters is to explain the principle on which the 
division of distributive allocations should be drawn. In practice, the law does not 
seek to draw such a division, but rather applies the equal treatment principle across 
the board. The legal question remains whether the departure from equal treatment 
in the allocation of training and other benefits represents a disproportionate 
violation of the equal treatment principle. For example, legislation in the United 
Kingdom permits employers and training bodies to grant preferential access to 
training to a particular racial group, but only if there are either no members of the 
racial group doing the work for which training is supplied, or their proportion is 
comparatively small.'* Similarly, in a case concerning an employer’s child-care 
facility reserved exclusively for women employees, the European Court of Justice 
concluded that the employer’s measure failed the test of proportionality, because it 
excluded male employees who take care of children by themselves.!? The strategy of 
isolating some distributive decisions from the application of the equal treatment 
principle, though possible in theory, appears to be unacceptable in practice owing to 
the force of the equal treatment ideal. 

A third strategy for resolving the tension tries to dispense with the equal 
treatment principle altogether by redefining it as ‘equal worth’, ‘equal respect’, or 
‘treatment as an equal’.'* Under these formulations, different treatment in the 
pursuit of a distributive goal is unobjectionable provided that it does not involve 
disrespect for any group. Indeed, equal respect, particularly when formulated as a 
claim for recognition and empowerment of an identity, ? may require different 
treatment, because respect (or recognition or cultural empowerment) may involve 
accepting and accommodating difference.! Although this strategy avoids the 
tension we have been considering, it achieves this result only by discarding the 
equal treatment principle. A white male at the receiving end of adverse treatment 
arising from an affirmative action quota can perhaps accept that his treatment 
may not involve bad motives or disrespect, but it certainly involves unequal 
treatment, partial treatment, or different treatment on the basis of gender or race. 
His right to be treated with respect and dignity may not have been infringed, but 
his other right to equal treatment has been plainly violated. Radical voices in 
favour of diversity may not be concerned about the abandonment of an equal 
treatment principle, because of its tendency to impose a hegemonic white, male, 











12 Race Relations Act 1976 ss 37, 38. 

13 Lommers v Minster Van Landbouw, Natuurbeheer en Visserij C-476/99 [2002] IRLR 430. 

14 R. Dworkin, 4 Matter of Principle (Oxford: Clarendon Press, 1986) 301; R. Kennedy, ‘Persuasion 
and Distrust: A Comment on the Affirmative Action Debate’ "(1986) 99 Harvard Law Review 1327. 

15 N. Fraser, Justice Interruptus: Crtical Reflections on the ‘Postsocialist’ Condition (New York: 
Routledge, 1997); D. Cooper, ““And You Can’t Find Me Nowhere”: Relocating- Identity and 
Structure with Equality Jurisprudence’ (2000) 27 Journal of Law and Society 249. 

16 I. M. Young, above n 3, Chapter 6. 
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heterosexual norm. Yet anti-discrimination laws in their definitions of direct 
discrimination and the application of the test of proportionality in practice insist 
upon a process involving equal treatment, not merely equal respect. If we accept 
that an equal treatment principle will remain at the core of anti-discrimination 
laws, what we can draw out of this strategy is rather the recognition that as well as 
equal treatment, anti-discrimination laws may also seek to uphold a principle of 
equal respect. These two principles may produce a new tension when equal respect 
requires different treatment. I doubt whether this new tension could be adequately 
resolved without reference to a distributive goal that explains when equal respect 
should override equal treatment. 

A final strategy for resolving the tension between the equal treatment principle 
and a substantive aim of equality that I want to highlight is one that diminishes 
the principle to an instrumental rule. This interpretation identifies a distributive 
goal as the dominant aim of the legislation, and regards equal treatment as a 
useful guide to how the aim of the law should be implemented, though whenever 
the substantive goal requires different treatment, the principle of equal treatment 
should be ignored. Again this strategy provides a route for resolving the tension, 
though it encounters considerable difficulty in explaining why the anti- 
discrimination laws as currently formulated seem to place equal treatment as a 
dominant principle. This strategy must also provide an intelligible and coherent 
account of the distributive goal to be attributed to the legislation, and it must have 
a plausible explanation of why the pursuit of this goal normally involves the 
procedural test of equal treatment. 

From this perfunctory review of the strategic choices available to accounts of the 
aims of anti-discrimination laws, I draw a number of lessons. First, any plausible 
interpretation of the aims of these laws must award the equal treatment principle 
an important role. The second point is, however, that an explanation of why 
different treatment is sometimes required or permitted seems to necessitate the 
inclusion of a distributive aim for the legislation. It is the distributive aim that 
explains when and why deviations from equal treatment should be required or 
permitted. Thirdly, an additional principle of equal respect or equal worth 
probably should also be attributed to the legislation, but not to the exclusion of the 
equal treatment principle. Nor does this additional principle remove the need for 
attributing a distributive aim to the legislation. Fourthly, any distributive aim 
attributed to the legislation will have a trajectory that will eventually bring it into 
tension with the equal treatment principle. Although this tension can be reduced by 
diminishing the ambitions of the distributive goal, it never disappears entirely. The 
final lesson to be drawn is that it may be possible to define a distributive goal that 
entails the use of equal treatment as its operational principle, but which also sets 
limits to its operation by reference to the distributive goal. The two main difficulties 
confronting such an interpretation of the aims of the anti-discrimination legislation 
are to define an appropriate distributive goal and to explain why this goal requires 
considerable weight to be attached to the equal treatment principle. 

All these considerations point towards a solution that attributes a weak 
egalitarian distributive goal to the legislation, such as equality of opportunity. 
Such a phrase both implies that equal treatment should be the normal practice, 
but also admits the possibility that to render opportunities equal in practice it may 
be necessary to afford unequal treatment in some instances. On closer inspection, 
however, such a solution proves painfully inadequate. We know that equal 
treatment will in practice not ensure equality of opportunity. Applying the 
standard of equal treatment to people who have been disadvantaged in acquiring 
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the types of skills, education, and experience that count as merit for the purpose of 
qualifying for jobs merely tends to confirm or reinforce the effects of 
disadvantage.!” In pursuit of the goal of equality of opportunity, therefore, we 
need to intervene to give preferential treatment to disadvantaged groups. The 
problem is to know how far to take this intervention, because it is arguable that 
whenever inequalities in results can be discerned, there must be some inequality of 
opportunity that ought to be remedied. This problem is often addressed by 
refining the goal to be one of fair equality of opportunity, which of course merely 
restates the problem under the rubric of fairness. The question becomes when is it 
fair to treat people in exactly the same way, and when is it fair to treat them 
differently. 

What interests me about this formulation of the possible distributive goal for 
anti-discrimination legislation is that it eschews any direct reference to 
conceptions of equality. Some notion of equality may form part of the idea of 
fairness, but that is not a necessary conclusion. This step opens up the possibility 
that the distributive aim of the legislation can be adequately described without 
reference to conceptions of equality. But if not some notion of substantive 
equality, what kind of distributive aim might be attributed to the legislation? 

At this point in the argument, we may turn towards an examination of the 
explicit political justifications for the legislation that can be discovered in 
contemporary government documents. As we might expect, these documents 
include frequent references to various conceptions of equality, particularly 
equality of opportunity and equal worth. But there are also two other strands 
in the political justifications for the legislation. One stresses the economic benefits 
to be obtained by enabling all members of a nation’s workforce to participate in 
the economy to the fullest extent of their potential. This argument comprises a 
standard justification put forward by governments for regulation of labour 
markets that the proposed regulation will improve the competitiveness of 
business.'® A second strand of justification, however, should interest us more, 
because it is more directly aimed at explaining the aim of anti-discrimination laws. 
This element of the official discourse refers to the notion of social inclusion as a 
key justification for anti-discrimination laws. 


Social inclusion 


‘Discrimination usually amounts to exclusion in some form.!? No doubt we 
should be wary of attaching too much significance to political rhetoric. Some may 
be mere froth, and most may be deliberately ambiguous. But J think that the 
notion of social inclusion represents a significant shift in political thought, because 
it fits neatly into a general strategic need of ‘Third Way’ politics.” The Third Way 





17 B. Heo ‘Discrimination and Equality of Opportunity - Northern Irish Lessons’ (1990) 10 
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18 H. Collins, ‘Regulating the Employment Relation for Competitiveness’ (2001) 30 ILJ 17. 

19 Department of Trade and Industry, Towards Equality and Diversity: Implementing the Employ- 
ment and Race Directives, Consultation Document http://www.dti.gov.uk/er (2001) para 1.2. 

20 For elucidation of the ‘Third Way’, see A. Giddens, The Third Way: The Renewal of Social 
Democracy (Cambridge: Polity Press, 1998); 2A. Giddens, The Third Way and its Critics 
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tries to distance itself from egalitarian ideals associated with traditional socialist 
movements, whilst promising more practical and effective measures towards a 
fairer society than those offered by traditional social democratic parties. The 
category of the socially excluded is more precise than those suffering from 
economic poverty. The group of the socially excluded is defined rather as people 
who are effectively prevented from participating in the benefits of citizenship or 
membership of society owing to a combination of barriers, of which poverty is 
merely one. Other barriers include poor educational opportunities, membership of 
a disfavoured racial minority, an imaccessible location, responsibility for family 
dependants, or, more commonly a combination of such factors.”! By aiming to 
eradicate social exclusion, the centre-left political parties can steer a path between, 
on the one hand, promising strong egalitarian measures involving substantial tax 
and transfer measures, and, on the other, merely offering a protection of rights 
without any substantive commitments to distributive justice or a fairer society. 

Although the phrase social exclusion spins continuously from the lips of 
politicians in Europe and has become a centrepiece of European Community 
Social Policy,” it is seldom defined. When clarification is given, there are certainly 
convenient ambiguities and puzzling divergences in meanings.”* Yet the same 
might be said about the concept of equality, and that does not prevent us from 
taking the ideal of equality seriously. The problem is rather that the concept of 
social inclusion is less familiar than equality, so that its meanings and implications 
appear even murkier. It is not part of the familiar repertoire of liberal political 
theory or inscribed routinely in constitutions and declarations of rights. 
Sometimes appeals to the principle of social inclusion amount to no more than 
coded demands for equality of results or a more egalitarian society. Here I will 
concentrate, however, on the strands in this discourse that distinguish it from 
conceptions of equality including egalitarian notions of welfare. 

Social inclusion is an aim or principle of justice. It is often mistaken for an 
egalitarian notion of distributive justice. This mistake is understandable, because 
the demands of social inclusion may require help to be given to the same groups 
such as the poor who are favoured by laws based upon egalitarian justifications. 
Social inclusion and egalitarian ideals share a concern about outcomes or 
distributive patterns. Yet there is also a fundamental difference. Social inclusion 
does not seek the same or broadly equivalent outcomes for citizens. It 
concentrates its attention not on relative disadvantage between groups, but rather 
on the absolute disadvantage of particular groups in society. The objective is not 
some notion of equality of welfare, but one of securing a minimum level of welfare 
for every citizen. Its typical targets are ‘child poverty’, ‘unemployed youth’, or 
‘racial minorities in deprived neighbourhoods’, not a more general equalisation of 
welfare. 





21 For a guide to the range of policy issues encapsulated in the idea of social inclusion: Social 
Exclusion Unit, Cabinet Office, Preventing Social Exclusion, (March 2001) http://www.cabinet- 
office.gov-uk/seu/2001/pse/PSE%20HTML/default.htm. For a global perspective on the origins 
and significance of the notion of social inclusion: G. Rodgers, C. Gore and J. B. Figueiredo (eds), 
Social Exclusion: Rhetoric, Reality, Responses (Geneva: International Institute for Labour 
Studies, International Labour Office, 1995). 

22 Decision No 50/2002/EC of the European Parliament. and of the Council of 7 December 2001 
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States to combat social exclusion, OJ L10, 12/01.2002 1. 

23 R. Levitas, The Inclusive Society? Social Exclusion and New Labour (London: Macmillan, 1998); 
R. Lister, ‘Strategies for Social Inclusion: promoting Social Cohesion or Social Justice?’ in 
P. Askonas and A. Stewart (eds), Social Inclusion: Possibilities and Tensions (Basingstoke: 
Macmillan, 2000) 37. 
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This difference from the ideal of equality of outcomes can lead another mistaken 
view that social inclusion must therefore be concerned with equality of resources. 
The idea of equality of resources is that individuals should be assured as far as 
possible an equal chance in society to achieve their goals or that there should be 
equality of opportunity. Without investigating further the controversial questions 
of what might be meant by ‘resources’ or ‘opportunity’ in those formulations, we 
can distinguish the aim of social inclusion on two grounds. First, social inclusion 
does not set itself the task of ensuring an equal ‘distribution of resources or 
opportunities. The point is rather that because some groups have so few resources 
or opportunities, we should redress that position without undertaking a broader 
redistribution. Many advocates of the ‘Third Way’ support equality of 
opportunity in order to distance themselves from egalitarian goals and to stress 
their respect for individual autonomy.” Given their acceptance of the limited 
capacities of governments effectively to redistribute resources or opportunities in a 
market society, however, their ambitions for regulation seem to be confined in 
practice to helping those who are completely excluded. The second, fundamental, 
difference from equality of resources consists in the concern for social inclusion as 
an outcome. It is not enough under the aim of social inclusion to give a bigger 
share of resources or opportunities to disadvantaged groups, and leave them to 
choose whether to take up the possibilities they provide. Social inclusion is 
committed to the achievement of outcomes, not just life-chances. The significance 
of this point emerges more clearly if we consider the nature of the outcome to 
which social inclusion aspires. 

The aim of social inclusion is a type of welfarism in the sense that the outcome 
sought is to improve the welfare of disadvantaged groups. Yet it is not the same as 
utilitarianism or the maximisation of welfare, for social inclusion gives priority to 
the welfare of the targeted groups, even if redistribution in their favour does not 
maximise utility.” Furthermore, we should distinguish the type of welfare sought 
by social inclusion from that used frequently in economics and policy sciences. 
The type of welfare required under the aim of social inclusion is not the 
satisfaction of preferences formed exogenously, to which the state adopts a neutral 
attitude. There is a perfectionist element in the idea of social inclusion, in that 
there is a conception of the essential elements of ‘well-being’.”° These essential 
elements of ‘well-being’ include material goods such as food and shelter, but also 
include opportunities to participate in meaningful ways in social life. These non- 
material goods include a fulfilling level of education, participation in politics,”’ 
cultural activities, and work. Individuals should be able to pursue their chosen 
goals in relation to these non-material goods in order to achieve a state of ‘well- 
being’. Thus ‘well-being’ combines subjectivist and objectivist notions of welfare. 
‘Well-being’ is objectivist to the extent that it identifies particular kinds of 


24 A, Giddens (2000) above n 20, 85-89; R. Mullender, “Theorizing the Third Way: Qualified 
Consequentialism, the Proportionality Principle, and the New Social Democracy’ (2000) 27 
Journal of Law and Society 493; H. Collins, ‘Is There a Third Way in Labour Law?’ in 
J. Conaghan, M. Fischl and K. Klare (eds), Labour Law in An Era of Globalization (Oxford: 
Oxford University Press, 2002) 449. 

25 I am drawing here on the distinctions drawn between egalitarianism, welfarism, and a principle of 
priority (of which social inclusion is an example) by D. Parfitt, ‘Equality or Priority?’ in 
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activities such as work, education, politics, and culture as the most significant sites 
for the achievement of ‘well-being’. But ‘well-being’ is also subjectivist because the 
individual is permitted a range of choices about goals in relation to these 
worthwhile activities. 

Although no sharp line can be drawn that determines the minimum acceptable 
level for these material and non-material goods, social inclusion insists that 
wherever the line is drawn, everyone should be raised to that level. It is therefore 
not sufficient for governments to provide material resources in order to tackle 
social exclusion. Non-material goods such as work are, if comparisons can be 
made, more essential elements of ‘well-being’, and social inclusion demands that 
disadvantaged groups should receive those non-material goods. Access to non- 
material goods requires, first, that the social organisation of these activities 
permits everyone to enter them without insurmountable barriers, and secondly, 
that each person enjoys the ability to choose between a range of possible goals in 
relation to these activities. 

This emphasis upon the distribution of non-material goods derives from the 
deepest ambition of the aim of social inclusion. Although we have observed that 
social inclusion shares with equality a concern with the distributive allocations to 
groups and individuals in a society, its more fundamental objective is the outcome 
of social cohesion. Social inclusion is a theory of how society can be integrated 
and harmonious. At its simplest, the theory is that if everyone participates fully in 
society, they are less likely to become alienated from the community and will 
conform to its social rules and laws. Social inclusion fosters social cohesion or, to 
use an older concept, solidarity. The outcome sought by policies of social inclusion 
is therefore not merely justice for individuals but also a stable social order. 

The significance of the connection between social cohesion and social inclusion 
needs to be stressed. In contemporary liberal theories of justice, it is usually 
presented as sufficient to establish social order that we should establish a just or 
nearly just society.”® If the conditions of justice are met, it is argued that we owe a 
moral or political duty to uphold those institutions and to obey the laws that 
express them. In practice, contemporary governments do not appear to place so 
much faith in a sense of moral duty. They recognise rather that social order is 
fragile and that they need to take measures to promote social cohesion. At times 
this recognition results in authoritarian regimes, which are indeed unacceptable 
and do not deserve moral support. But governments influenced by the “Third Way’ 
use more subtle methods to promote social cohesion, which, though not entirely 
free from coercion, avoid the excesses of authoritarian states. The aim of social 
inclusion is precisely to establish conditions and opportunities that induce all 
citizens to participate in society and to come to value its institutions and 
potentials. ‘People who are economically disengaged often become more generally 
disengaged, reinforcing the democratic deficit.” 

This additional element of social cohesion explains in part the presence of the 
objectivist (or perfectionist) dimension of ‘well-being’, and it also accounts for the 
paternalist strand in government policies about social inclusion. Whereas the aim 
of equality of opportunity seeks to put people in a position in which they are able 
to participate in the economy and other aspects of social life, the aim of social 





28 J. Rawls, A Theory of Justice (Oxford: Oxford University Press, 1971) Chapter 6; R. Dworkin, 
Law’s Empire (London: Fontana, 1986) 195-216. 

29 Barbara Roche, Minister for Women, ‘Equality in the 21% Century’, speech to Institute of Public 
Policy Research 15 May 2002, http:/www.ippr.org/press/index. 


24 © The Modem Law Review Limited 2003 


January 2003] Discrimination, Equality and-Social Inclusion 


inclusion also seems to include an element that sometimes requires people to 
become included. There are no rights without responsibilities. With respect to 
work, for instance, social inclusion policies, though not forcing people to work, 
strenuously try with a mixture of carrots and sticks to drive people into work. The 
carrots “are ‘in-work’ benefits and negative earned income tax,’ which are 
designed to ensure that work provides more material benefits than welfare 
benefits; and the sticks are the removal of welfare benefits from those who do not 
co-operate in seeking to find employment.*! These policies can be described as 
paternalist, because they assert, for instance, that work is good for the individual 
and Society, and, even if you don’t want to work, you should, if you possibly 
can.** Moreover,.it is insisted that nearly everyone can work, provided that 
individuals receive appropriate training and education, and that employers 
dismantle unnecessary exclusionary rules. This coercive element distinguishes the 
principle of social inclusion from even the broadest versions of equality of 
opportunity, which leave individuals with the freedom and the responsibility to 
make their own life-choices, including indolence. 

It follows that there is a difference in scope between egalitarian welfarist policies 
and social inclusion. An egalitarian objective sets the outcomes that it wishes to 
achieve, but has little to say about the means that should be used. The method 
could be one of regulating both the institutions of government and the market. 
Alternatively, the method could be one of progressive taxation and welfare 
benefits, leaving untouched the institutions of civil society and the market. In 
contrast, social inclusion requires regulation of social institutions. Money is not an 
acceptable substitute for the non-material goods that form a core of ‘well-being’. 
In the case of work, for instance, having a job differs from receiving the same 
amount of money in welfare benefits. A job provides the opportunity to acquire 
knowledge and skills, to participate in the workplace community, to achieve 
meaningful goals, to acquire status or identity in the community, and to form 
friendships. The policy of social inclusion wishes to distribute these non-material 
goods to all members of society. Work is not regarded as a means to an end of 
material wealth, but an end in itself, because it is a vital ingredient of ‘well-being’. 
And the achievement of ‘well-being’ for all groups is an essential element in 
constructing a civil and safe community. 

I will need to add further elements to this brief description of the aim of social 
inclusion as we consider its implications as a potential justification for the aims of 
anti-discrimination laws. What has not yet been mentioned, and which needs to be 
recognised at the outset, is that the theory of social inclusion, like all political 
theories, was not developed in a vacuum, but rather evolved in response to an 
analysis of contemporary social problems. It is a product of the politics of rich 
Western countries in the late twentieth century. In those countries, a majority of 
the population had enjoyed since 1945 an unprecedented continuous period of 
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32 Department of Social Security, New Ambitions for Our Country: A New Contract for Welfare, Cm 
3805 (1998). 

33 This element of freedom and responsibility in liberal notions of equality is highlighted in 
R. Dworkin, ‘Does Equality Matter?’ in A. Giddens (ed), above n 19, 172, 177. For a critique of 
coercive (or communitarian) welfare to work programmes in the USA: A. L. Alstott, ‘Work vs 
Freedom: A Liberal Challenge to Employment Subsidies’ (1999) 108 Yale L J 967. 
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growing prosperity and had been able to afford the institutional arrangements of 
the Welfare State. But these arrangements seemed to be threatened by a minority 
who had not participated in that prosperity and who seemed unwilling to accept 
the norms of civil society. Although the material needs of this minority were 
usually met by the Welfare State, they did not participate in society, and indeed 
appeared alienated. There was a concern about the breakdown of social order in 
inner cities, and particularly about a pattern of young people never joining in the 
institutions of civil society - voting, working, marrying and forming families. 
Instead of the Welfare State providing a solution, it was diagnosed as a source of 
the problem.* It was argued that welfare dependency actually promoted the way 
of life that rejected the institutions of a liberal and civil society. Whereas equality 
had been the political ideal required to incorporate the working class into civil 
society, the idea of social inclusion was the political response to the need to 
integrate the non-working class. 

Having described these elements of the aim of social inclusion, we can now 
consider whether this aim informs anti-discrimination laws. Recall that the reason 
why social inclusion interests us is that it may provide an answer to the question of 
when is it fair to insist upon equal treatment and when is it fair to deviate from 
that standard. I approach this task by identifying an architecture for anti- 
discrimination laws that seems to be implicit in the aim of social inclusion. My 
analysis highlights four pillars: how the social problem to be addressed by anti- 
discrimination laws is conceived within the policy of social inclusion; how social 
inclusion justifies deviation from the equal treatment principle; the methods of 
proof of unlawful discrimination; and the extent of the requirement for positive 
discrimination in the pursuit of social inclusion. This analysis enables us to 
identify the extent to which a social inclusion justification may explain the aims 
and the content of the current law, though it also provides a critical perspective on 
possible inadequacies in the legislation. 


Structural disadvantage 


What is the problem that anti-discrimination laws address? The equal treatment 
principle defines the problem narrowly as direct discrimination, that is treating a 
person differently on the ground of sex, race, or some other suspect classification. 
But in so far as anti-discrimination laws deviate from that standard, it is clear that 
the social problem is regarded as one involving structural or systematic 
disadvantage for protected groups. The notion of structural disadvantage 
combines two elements: first, an appreciation that there are patterns of 
disadvantage or that there are groups that seem to be disproportionately and 
persistently in worse positions; and second, that there are certain permanent 
arrangements, practices, institutions, and social structures that produce this 
outcome. The way in which we define the nature and sources of structural 
disadvantage provides a framework for the ambit of anti-discrimination laws. To 
understand this framework, it is helpful to disentangle three elements of the 
problem of structural disadvantage: the composition of the disadvantaged groups, 
the nature of their disadvantage, and the nature of the structures that tend to 
produce that disadvantage. 








34 He a lively analysis of the problem: W. Hutton, The State We’re In (London: Vintage, 1996) 
apter 7. 
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Disadvantaged groups 


Equality justifications for anti-discrimination laws lack a determinate view of how 
to constitute the groups for comparison. The principle that different groups 
should be treated equally (in otherwise similar circumstances) does not describe 
how these groups should be composed. Any group can claim that it is not being 
treated equally and demand that it should receive protection from the law. The 
groups might be comprised by reference to genetic endowments, socially 
constructed categories, legal classifications such as nationality, or some other 
criterion of classification. What is crucial is that the group is able to claim 
plausibly that membership of the group puts individuals at a disadvantage. One 
effect of the indeterminacy of protected groups under the equal treatment 
principle is that the province of anti-discrimination laws always remains 
contested.’ 

In contrast, social inclusion provides a more determinate criterion for the 
composition of protected groups. The question is whether the group is one that in 
practice has been disproportionately socially excluded compared to the population 
as a whole. Under this criterion, for instance, single parents become a group to be 
protected, because the lack of affordable and adequate child-care arrangements 
tends to exclude them from material and non-material benefits. The principle of 
equality neither rules out single parents as a group to be protected, nor does it 
require them to be constituted as a group for the purposes of discrimination law. 
On the criterion of social inclusion, however, sex is not so clearly a criterion for 
the composition of a protected group. Within the category of women, there are 
certainly groups of women that suffer from social exclusion, such as those who are 
pregnant or parents of young children. It may be argued, furthermore, that most 
women suffer from some comparative disadvantage during their lives, because the 
potential for pregnancy has an adverse effect on all women in the labour market, 
so that all women should be regarded as a protected class under the test of social 
exclusion. But the social inclusion criterion for disadvantaged groups seems 
unlikely to include men as a class, so that sex on its own as a source of group 
composition, as opposed to discrimination against women, would not qualify as a 
relevant criterion for the composition of a protected group. Similarly, if we 
consider age discrimination in employment, justifications for legal intervention 
based on equality certainly permit the inclusion of this category, but also lack any 
justification for confining it to particular age groups. In contrast, a justification 
based on social exclusion would notice the disproportionate levels of unemploy- 
ment of older people, and, having determined when age becomes a serious 
disadvantage in the labour market, that is about the age of 55, would regulate 
against discrimination in hiring practices that exclude directly or indirectly 
workers aged 55 or above. A similar finding of disadvantage might also lead to 
protection of workers under the age of 22. Notice as well that social inclusion is 
not interested in whether the group is classified by unalterable genetics, socially 
constructed qualities, or legally imposed characteristics, factors which are 
sometimes used to determine the scope of discrimination laws under equality 





35 S. Fredman, above n 10, 76-82. Fredman argues that equality must be underpinned by the idea of 
dignity to provide determinacy, following constitutional developments in this direction in South 
Africa and Canada (at 119-121). Gardner proposes alternatively a theory of autonomy as the 
basis for the identification of groups: J. Gardner, ‘On the Ground of Her Sex(uality)’ (1998) 18 
OJLS 168, a review of, and supporting in this respect, R. Wintemute, Sexual Orientation and 
Human Rights (Oxford: Oxford University Press, 1995). 
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justifications. Nor is it interested in whether the group is regarded with disrespect. 
The composition of groups is determined by reference to the objective of social 
inclusion, which can draw upon any system of classification. Examples of this 
variety might include single parents (regardless of sex) or residents in particular 
postcodes that include high levels of minority ethnic exclusion. 

Considering contemporary anti-discrimination legislation, there is certainly a 
pattern of the definition of protected groups that reflects an equality justification. 
Protection is usually afforded to both a group and its symmetrical opposite, thus 
upholding a principle of equal treatment. There are, however, some exceptions to 
this pattern, as in the case of disability,°° married persons,*’ persons undergoing 
gender reassignment.” These exceptions are compatible with a social exclusion 
approach to the definition of protected groups. 


Nature of disadvantage 


An equality justification is also indeterminate with respect to the character of 
problematic disadvantage. If the aim of the law is conceived more precisely as 
equality of opportunity, or of resources, or of welfare, that additional element 
provides a more determinate description of the nature of the required 
disadvantage, though the possible range of disadvantages to be considered 
remains broad. Disadvantages resulting from discrimination may occur in any 
walk of life. For the purposes of eliminating disadvantages that infringe some 
standard of equality, there is no reason to limit the potential scope of the 
disadvantages to be addressed, even in the dark corners of the private sphere.*” 
Yet when discrimination laws are enacted, they address particular targets such 
as employment, education, the provision of public services, and many other 
aspects of business and social associations. First among these targets is invariably 
access to employment, or, more precisely, the ability to earn a living through the 
provision of services to others. What accounts for this focus on work? The answer 
cannot be that discriminatory practices are more prevalent in employment than 
other social contexts. This hypothesis seems improbable. Considerations of 
efficiency propel employers to hire the most productive workers regardless of sex 
or race. Direct or intentional discrimination in hiring practices is not usually an 
objective of employers, because it is likely to be inefficient. Discrimination 
becomes efficient for employers only to the extent that, by using criteria of group 
membership as a proxy for a test for productivity of a job applicant, the employer 
saves on transaction costs (the costs of investigating the relative productivity of 
job applicants) to such an extent that the savings exceed the costs of mistaken job 
offers.” Discrimination seems much more likely to flourish when the economic 
consequences are insignificant, that is in daily social interactions. 








36 Disability Discrimination Act 1995. 

37 Sex Discrimination Act 1975 s 3; but EC Directive 2002/73, new Art 2(1) implies a symmetrical 
approach for ‘martial or family status.’ 

38 Sex Discrimination Act 1975 s 2A (as amended by Sex Discrimination (Gender Reassignment) 
Regulations 1999, SI 1999/1102. 

39 There are other reasons for confining the scope of discrimination laws in the private sphere: 
J. Gardner, ‘Private Activities and Personal Autonomy: At the Margins of Anti-discrimination 
Law’, in B. Hepple and E. Szyszczak (eds), above n 17, 148. 

40 G. S Becker, The Economics of Discrimination (Chicago: University of Chicago Press, 1957); 
K. J. Arrow, ‘Models of Job Discrimination’ in A. Pascal (ed), Racial Discrimination in Economic 
Life (Lexington MA, Lexington Books, D C Heath, 1972). 
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The emphasis upon employment in discrimination laws is all the more striking 
when we appreciate that hiring decisions by private employers comprise one of the 
hardest targets for which to justify legal regulation. A justification for regulation is 
easier within subsisting contractual relations, for the implied obligations of the 
contract are likely to rule out most forms of discrimination. In employment 
contracts, discriminatory decisions probably amount to a breach of the implied 
obligation on the employer not to act in a way that destroys mutual trust and 
confidence (in the UK), or a violation of some other general private law principle 
such as performance in good faith in the USA, France, and Germany. In 
connection with hiring practices, however, a private employer can rely upon a 


‘right to freedom of association or freedom of contract to resist any legal 


regulation.*! In other contexts, such as the distribution of educational 


opportunities by agencies of the state, this obstacle to regulation is absent. It 
may be possible to argue that the right to freedom of association does not include 
the right to discriminate in hiring decisions, but employers will nevertheless 
assert that their freedom is being unjustifiably invaded in costly ways. To 
overcome that objection, it is necessary to have a powerful argument for justifying 
regulation of hiring practices, such as respect for the right to equal treatment or a 
compelling distributive objective.” 

The reason why access to employment is the primary target of discrimination 
laws surely lies in the significance we attach to the distribution of jobs in society. 
The significance of employment is explained in part by its welfare effects. Since 
most of us depend upon employment as our principle source of wealth, the 
distribution of jobs by employers is a key distributive mechanism in society. If 
hiring practices in the labour market lead to unequal distributive outcomes, 
causing for example disproportionate levels of poverty among some minority 
groups, egalitarian arguments might lead us to conclude that regulating hiring 
practices should be the principal goal of discrimination laws. Yet this distributive 
argument lacks an explanation of why the egalitarian goal should not be achieved 
through taxation and welfare payments rather than through the regulation of 
hiring decisions. What is required in addition is an explanation why the 
distribution of the jobs themselves matters, not just the economic benefits flowing 
from them. 

Earlier it was argued that the notion of social inclusion attaches considerable 
significance to possession of a job. The problem of social exclusion is that some 
groups in society are denied the opportunity to participate in the mechanisms 
offered by society through which they may establish meaning for their lives, the 
connections of a community, and a sense of self-respect. Work provides for most 
people one of the principal mechanisms for constructing meaning, community, 
and status. Redistributive welfare programmes, though important for the relief of 
economic hardship, cannot tackle except at the margins the problem of social 
exclusion. Social inclusion thus provides an argument for targeting access to 
employment as the primary concern of discrimination laws. It explains why access 
to jobs-should be the principal target of discrimination laws. “The best defence 





41 R. A. Epstein, Forbidden Grounds: The Case Against Employment Discrimination Laws 
(Cambridge, MA: Harvard University Press, 1992). 

42 For example, it might be argued that in order to protect other values or rights, limits are placed on 
the discretion to select contractual partners. 

43 Gardner explores this problem and also argues for quasi-public nature of employer’s hiring 
decisions as an instrument of distribution in order to diminish the force of the claim of the 
employer’s right to freedom of contract: J. Gardner, above n 8, 5-8. 
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against social exclusion is having a job, and the best way to get a job is to have a- 
good education, with the right training and experience.” ™ This argument suggests 
that in the selection of the nature of the disadvantages that should be addressed by 
discrimination laws, the notion of social inclusion has played a role as an 
underlying justification for legal regulation in determining the types of 
disadvantage that need to be addressed. 


Structures 


Both formal and informal institutional arrangements of our society tend to 
maintain existing distributive patterns, even once direct discrimination is 
eliminated. For instance, the normal role of child care performed by women 
puts them at a competitive disadvantage in seeking better jobs, which are typically 
designed with hiring rules that favour work experience and set requirements of 
long hours of work. This combination of formal institutional rules (the terms of 
employment) and informal social norms (women taking primary responsibility for 
child care) results in a predictable pattern of exclusion of women from the better 
jobs, as evidenced in the continuing disparity between average rates of pay for men 
and women. In order to address this type of distributive pattern, discrimination 
laws were broadened to encompass the formal institutional rules, which, in 
combination with informal social norms, have a discriminatory effect. Through 
the tests of indirect discrimination or disparate impact, the law questions the 
validity of the institutional rules, though it leaves untouched and unquestioned the 
informal social norms. 

Under the tests of indirect discrimination or disparate impact that the law uses 
to tackle structural disadvantage, those who want to benefit from discrimination 
laws have to rely upon stereotypes or social norms that they may wish to escape or 
reject.“ For example, a requirement of full-time work may be more difficult for 
women to satisfy if they fulfil child-care responsibilities. In order to take 
advantage of a remedy for indirect discrimination, a woman has to demonstrate 
that the institutional rule has the effect of disproportionately excluding women 
from work, because they comply with the social norm of fulfilling child-care 
responsibilities. This reasoning is vulnerable to attack from those who wish to 
reject the social stereotype and argue instead that women are not necessarily the 
partner who should take child-care responsibility or that alternative methods of 
child-care are available. Thus in Clymo v Wandsworth Borough Council,® a rule 
against job sharing the post of librarian was held not to be discriminatory against 
women, because the claimant had had the choice to pay for full-time child-care. As 
soon as the court or tribunal denies or rejects the social stereotype — in this 
instance women typically stay at home to take care of young children — the legal 
challenge to institutional discrimination begins to fall apart. This paradoxical 
reliance of the law on indirect discrimination on the persistence of patterns of 





44 Tony Blair, ‘Foreword by the Prime Minister’, Social Exclusion Unit, Office of the Prime 
Minister, Bridging the Gap: New Opportunities for 16-18 Year Olds Not in Education, Employment 
or Training, July 1999, Cm 4405, 6. The doctrine that ‘the best safeguard against social exclusion is 
a job’ is also at the core of European Community Policy: Decision No 50/2002/EC, above n 21, 
Recitals para 8. It should also be noted that access to education and training is always the second 
important target of discrimination legislation. 

45 n Lacey, Unspeakable Subjects: Feminist Essays in Legal and Social Theory (Oxford: Hart, 1998) 


46 [1989] IRLR 241 EAT. 
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structural disadvantage that it may be attempting to redress seems to be 
determined by the underlying equality justification for the law. The ideal of 
equality respects the choices of individuals about how they should lead their lives, 
but says the law should insist upon equal respect for those choices.*” Respect for 
those choices means that the law should not question social norms in so far as they 
are conventions and patterns produced by the choice of individuals.“ Under this 
equality justification, the prohibition against institutional discrimination should 
concern only those rules that, though formally neutral, have in their application a 
disparate adverse impact on certain groups as a result of attributes of those groups 
which they have not chosen. 

In contrast, owing to the paternalist and perfectionist element in the goal of 
social inclusion, choices made by excluded groups that have the effect of 
reinforcing their exclusion are not choices that the goal necessarily respects. The 
social norms and conventions are themselves a target for discrimination laws, if 
they have the effect that the groups who make such choices are thereby excluding 
themselves from employment. Social inclusion thus questions both the institu- 
tional rule and the social convention. In respect of the social convention that 
women tend to take care of children, social inclusion challenges this convention to 
the extent that it results in women becoming socially excluded. Because the 
composition of groups is determined by reference to the criterion of social 
exclusion, the argument becomes that parents with young children who do not 
work and are not supported financially by a partner in work should not be 
permitted to follow the social norm of taking responsibility for childcare to the 
extent of excluding themselves from the labour market.” Given the difficulty of 
finding affordable child-care, parents may need part-time jobs in order to achieve 
‘well-being’, a need reflected in the new right to ask for changes in working time.°° 
The problem with a hiring rule that precludes job sharing from this perspective is 
not that it discriminates indirectly between men and women, but that it obstructs 
people such as parents of young children who need job opportunities for part-time 
work from entering the labour market. For the purposes of indirect discrimination 
law, the implication of a social inclusion justification is that whether or not the 
individual could have chosen to comply with the formal rule by departing from 
social convention is irrelevant, because the aim is not equal or fair opportunity, 
but the elimination of rules that have an exclusionary effect. It should be sufficient 
to establish a claim for indirect discrimination to prove that an institutional 
practice has that effect. It is possible to detect such a change in the new test for 
indirect sex discrimination in employment. The amended Sex Discrimination Act 
1975 section1(2)(b) drops the former element that asked whether a dispropor- 
tionate number of women cannot comply with the hiring rule, and asks merely 
whether the rule has a detrimental effect for a considerably larger proportion of 
women, thus avoiding the issue of choice and social convention. 

Drawing together these observations about structural disadvantage, social 
inclusion explains why access to employment is a primary target for the law, offers 





47 R. Dworkin, above n 33. 

48 S. Fredman, Women and the Law (Oxford: Oxford University Press, 1997) 288-290. 

49 In this vein the Employment Act 2002s 49 (adding s 2AA to the Social Security Administration 
Act 1992) prescribes work-focussed interviews for non-working partners of claimants for social 
security benefits with a view to a reduction of the claimant’s benefits for dependants. 

50 Employment Act 2002s 47. 

51 Sex Discrimination (Indirect Discrimination and Burden of Proof) Regulations 2001, SI 2001 No 
2260, implementing the ‘Burden of Proof’ Directive 97/80/EC. 
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a different and more determinate approach to defining the composition of 
disadvantaged groups, and offers an alternative to the current law’s reliance upon 
social norms in establishing claims for indirect discrimination. Clearly the aim of 
social inclusion does not provide a satisfactory explanation of all aspects of the 
law addressing structural disadvantage, but it does help to account for certain 
features that are puzzling from the perspective of equality justifications. 


Proving discrimination 


An equality principle in anti-discrimination laws invariably requires a compara- 
tive approach to proof. In relation to sex discrimination, for instance, the law of 
direct discrimination launches an enquiry as to whether the woman was treated 
less favourably than a man. The comparative approach initiates a search for a 
man or a member of the majority group in similar circumstances, a search that 
often proves fruitless unless one creates a hypothetical man. This legal 
construction is often difficult to build, because a member of the majority or 
privileged group is unlikely to have experienced structural disadvantages in a 
similar way, so that it is hard to envisage how members of this group could find 
themselves in sufficiently similar circumstances for a fair comparison to be made. 
The law of indirect discrimination offers a route around this problem, though it 
retains the comparative approach to proof. It permits women and minorities to 
challenge an employer’s hiring rules on the ground that the rules have a 
disproportionate adverse impact on them. 

In contrast, the goal of social inclusion does not depend upon a comparison with 
a man or some other privileged group. The policy of social inclusion asks for proof 
that the rule or practice tends to reinforce the exclusion of an individual member of 
an excluded group or most members of the excluded group. A comparison can 
supply evidence of exclusionary effect, but it is not essential to proof. For example, 
if the employer’s rule forbids part-time work, this rule reinforces the exclusion of 
any groups such as single parents that may require part-time jobs. Even if it is 
demonstrated that other groups are similarly or equally adversely affected by the 
rule, the fact that this particular excluded group is disadvantaged by the 
requirement is sufficient to provide a basis for a challenge to the rule. 

It is evident that the formulations in current legislation refiect a comparative 
approach to proof of discrimination that links them to a notion of equality. 
Although the comparative approach is not always required, as in the case of 
discrimination on grounds of pregnancy,” it is the dominant test. It is also worth 
noting that, although a notion of equality holds sway in relation to proof of 
discrimination, the precise conception of equality that should be applied is often 
subject to dispute. This dispute emerges in connection with statistical comparisons 
used to establish disparate impact or indirect discrimination. No doubt much of 
the difficulty here can be attributed to a combination of the lack of precise 
statistical information combined with the complexity of the test. This test requires 
a comparison between the ratios of the privileged group to the protected group in 
two statistical pools.” The equal treatment principle tends to confine the pools for 





52 Webb v EMO Air Cargo (UK) Ltd C-32/93 [1994] ICR 770, EGJ. 

53 The clearest judicial statement of the correct comparative method was given by Mustill LJ in 
Jones v Chief Adjudication Officer [1990] IRLR 533 CA 537. For an endorsement of the view that 
comparative proportions are the correct statistical comparison (though not rigorously followed in 
this case): R v Secretary of State for Employment ex p Seymour-Smith & Perez Case C-167/97 
[1999] ECR 1-623 EGJ para 59) and C. Barnard and B. Hepple, above n 8, 571. 
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‘statistical comparison, whereas a substantive equality of results principle points to 
the relevance of a broadly composed pool of comparison, usually consisting of the 
labour market as a whole. In the case of a hiring condition such as a particular 
educational qualification, for instance, the focus of the equal treatment principle is 
on whether the condition disproportionately adversely affected a protected group 
within the set of job applicants. The relevant statistical comparison under this 
approach is the proportions between privileged group and disadvantaged group in 
the pool of job applicants compared to the proportions in the pool of those 
employed. From the perspective of equality of results, however, the relevant 
statistical pool should be defined at least as those available in the labour market 
who could satisfy all the requirements for the job apart from the disputed 
educational qualification. It is the proportions between privileged and disadvan- 
taged groups who can and who cannot satisfy the condition that serves as the 
comparison for establishing indirect discrimination. In respect of this difference 
between the relevant statistical pools, it is possible to detect a contrast between the 
courts in the USA, which favour the logic of equal treatment principle in the 
selection of statistical pools of comparison,™* whereas UK courts have more 
commonly adopted the logic of equality of results.” This difference is obscured, 
however, by the common problem of the unavailability of the relevant statistics 
such as the racial composition of job applicants. 

As a distributive principle concerned with results, the aim of social inclusion 
supports the logic of selecting the broader pool of statistical comparison. The aim 
of social inclusion is to eliminate exclusionary rules and practices regardless of 
whether they have in fact excluded job applicants in the past. Yet the statistical 
pool favoured by social inclusion differs slightly from the broadest pool favoured 
by the goal of equality of results. The social inclusion principle does not focus on 
the statistics for the labour market as a whole, unless the job concerned requires 
minimal skills, because its concern is with those who possess the skills to benefit 
from the job or those who could acquire them with training. 

As well as supporting the use of broader statistical pools for comparison, the 
aim of social inclusion may throw light on two other problems that emerge in 
the comparative approach to proof. One difficulty concerns the interpretation 
of statistical differences. The test for discrimination in EC law is not one of 
statistical significance in a technical sense, but rather one that adopts a formula 
that there must be disadvantage to a ‘substantially higher proportion’ of the 
protected group." The puzzle posed by that test is why it detracts from the 
commitment to equality, which should require merely. a test of statistical 
significance. There may be pragmatic considerations at work here, such as the 
unreliability -of the statistics themselves. But an additional explanation for 
this slight deviation from the equality standard may be that the legislation 
implicitly acknowledges that its distributive aim has to be more focussed on rules 
that have a considerable exclusionary effect, and has to refrain from assessments 
of the merits of every rule that produces regulis that deviate slightly from a normal 
distribution. 





54 Hazlewood School District v United States 433 US 299 (1977). 

55 University of Manchester v Jones [1993] ICR 474 CA; Allonby v Accrington and Rossendale College 
[2001] ICR 1189 CA. 

56 Art 2 Directive 97/80 OJ L14 20.1.1998 6. It is unclear whether this test survives after the new 
definitions of indirect discrimination in EC Directives 2000/78 and 2002/73, which use a new 
formula of ‘particular disadvantage’. 
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A second problem that claims of indirect discrimination sometimes have to 
confront is the exclusionary effect of a combination of rules. For example, an 
employer may use two hiring conditions such as a formal educational qualification 
and a skill acquired through work experience. The approach to statistical 
comparison under the equality principle requires a comparison between the group 
in the labour market that can comply with all the requirements for the job and the 
group that can comply with those requirements except for the omission of a 
disputed criterion such as the formal educational qualification. The problem may 
arise that, although any one hiring condition may not create a substantial 
difference in the composition of the comparative pools, a combination of two or 
more may have a significant exclusionary effect. There is a danger that under the 
approach based on equality, an employer may be able to reject the inference of 
indirect discrimination by insisting that each hiring requirement should be viewed 
in isolation. The aim of social inclusion explains why this method of analysis is 
unsatisfactory. Social exclusion is often the product of a combination of factors, 
such as being a member of a minority group in a particular neighbourhood. A 
disadvantaged group is therefore often identified in theories of social exclusion by 
more than one criterion. The aim of social inclusion thus perhaps explains our 
intuition that the method of analysis that examines each hiring condition in 
isolation is unsatisfactory, because it does not appreciate the multi-faceted sources 
of disadvantage in many instances.” 


Direct discrimination and a justification defence 


In pursuit of the goal of social inclusion, the elimination of a strict comparative 
approach to proof of discrimination necessitates the introduction of a justification 
defence for both direct and indirect discrimination. Under most current 
discrimination legislation, a general justification defence is restricted to indirect 
discrimination, though narrower defences such as a genuine occupational 
qualification are available in some instances of direct discrimination. The limited 
availability of a justification defence to direct discrimination seems to be 
mandated by the equal treatment principle. By requiring consistent treatment, 
the equal treatment principle creates a strong presumption against the possibility 
of justifying intentional discrimination. Any exceptions must be explained by 
reference to some other important right, such as respect for privacy, or an 
extremely tight requirement of necessity for job performance. In contrast, under 
the principle of social inclusion, justifications for hiring rules that directly 
discriminate can tolerate a broader range of considerations, provided that the 
justifications are compatible with the aim of social inclusion. It is helpful to 
examine one example of a justification defence to direct discrimination in greater 
depth, for it reveals how a discrimination law based upon social inclusion rather 
than equality approaches the task of defining discrimination. 

The example is the Disability Discrimination Act 1995. Unlike most 
discrimination laws, the test for legal responsibility in this Act is not essentially 
a comparative criterion that contrasts the result of hiring decisions or rules 
between disabled persons and those in otherwise similar circumstances without a 





57 D. Ashiagbor, ‘The Intersection of Gender and Race in the Labour Market: Lessons for Anti- 
Discrimination Law’ in A. Morris and T. O’Donnel (eds), Feminist Perspectives on Employment 
Law (London: Cavendish, 1999) 139. 
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disability. For example, if an employer operates a hiring rule that recruits must 
receive a Satisfactory medical report, and a disabled person receives an 
unfavourable report as result of the disability, the way in which the law analyses 
the case is to say that disability discrimination has occurred unless the employer 
can demonstrate that the hiring rule is justified.** It is irrelevant that the hiring 
rule applies equally to persons without a disability,” and it is not necessary to 
prove disparate impact. Once it is shown that the rule has excluded a disabled 
person, the question is not whether there was unequal treatment, but whether the 
rule is justified in the sense that the reason for the rule is both material to the 
circumstances of the particular case and substantial. 

This justification defence is further refined in section 5(2) of the Act, which holds 
the employer legally responsible for disability discrimination, if the employer 
cannot justify a failure to make reasonable adjustments to arrangements that place 
a disabled person at a substantial disadvantage. Equal treatment is not good 
enough. What the legislation requires is a duty to treat disabled persons 
differently, to make ‘reasonable accommodations’,°! not to treat them equally. 

Although the formal justification defence under the DDA appears to impose a low 
threshold,” the real substance of the justification issue is to be discovered in the 
question whether the employer has failed to make reasonable adjustment for the 
person’s disability. What amounts to a reasonable adjustment is guided by 
the statute and an elaborate Code of Practice. If an employer has complied with 
the Code and considered all the possible adjustments that might be made for the 
disabled person and only rejected those ones which it is reasonable to reject on 
grounds of excessive cost, impossibility, and perhaps safety, the final question of 
whether in the particular circumstances of the case the hiring decision was justified 
seems likely to impose only a low additional hurdle for employers. The important 
question is whether all reasonable adjustments were considered, and here the tribunals 
encounter the acute difficulty of balancing the costs to the employer of assessing and 
making adjustments against the exclusionary effects of the hiring rules. 

Under the policy of social inclusion it becomes possible, therefore, to recognise a 
broad justification defence to direct discrimination. The core element of this 
justification defence requires a demonstration that the objective of the rule serves 
the goal of social inclusion. The potential width of justifications can be illustrated 
by the facts and legal reasoning in James v Eastleigh Borough Council. The 
Council operated a rule that persons of state pensionable age would be admitted 
for free to the Council’s swimming pool. At that time the state pensionable age 
was 60 for women and 65 for men. The application of this rule entailed that 
Mr James, aged 61, paid the full charge whereas his wife of the same age entered 
the pool at the concessionary rate. If this rule is assessed exclusively from the 
perspective of a comparative equality principle, it seems to be an inescapable 


58 London Borough of Hammersmith & Fulham v Farnsworth [2000] IRLR 691 EAT. 

59 Clark v TDG Ltd (t/a Novacold) [1999] IRLR 318 CA. 

60 Disability Discrimination Act 1995s 5(3); see Arden LJ in Post Office v Jones [2001] ICR 805 817 
CA 


61 This term is used in Article 5 of EC Directive 2000/78, above n 9, and The Americans with 
Disabilities Act 1990s 102(b)(5)(A) 42 USC s 12,112(b)(5)(A). 

62 See Heinz v Kendrick [2000] IRLR 141 EAT. 

63 Disability Discrimination Act 1995s 6; Code of Practice for the Elimination of Discrimination in 
the Field of Employment against Disabled Persons or Persons who have had a Disability (1996). 

64 For-a critique of such safety justifications: J. Davies and W. Davies, ‘Reconciling Risk and the 
Employment of Disabled. Persons in a Reformed Welfare State’ (2000) 29 ILJ 347. 

65 [1990] 2 AC 751 HL. 
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conclusion that there is a difference in treatment between the sexes. ‘But for’ 
Mr James’ sex, he would have been entitled to the reduced charge. From the pers- 
pective of social inclusion, however, the analysis becomes more complex. We can 
understand the Council’s policy as one aimed at a group, persons of state 
pensionable age, which finds it difficult to afford to take advantage of the facilities 
offered by the community. If the reason for this exclusion is the cost, a more 
inclusive outcome can be achieved by introducing a discriminatory charging rule in 
favour of that group. Although the rule about concessions incidentally violates a 
strict principle of equal treatment on the ground of sex, the principle of social 
inclusion provides a reason for dispensing with an equal treatment rule in this case, 
because equal treatment provides an inaccurate or off-target guide to the goal of 
achieving better social inclusion. Social inclusion permits unequal treatment if that 
measure favours an excluded group, and the excluded group can be defined by 
reference to the pattern of social exclusion - persons of state pensionable age. In 
short, the rule is not an unjustified rule from the perspective of social inclusion and 
therefore the Council should probably not be held to be in breach of the legal 
obligation. A majority of the Judicial Committee, however, upheld Mr James 
claim of sex discrimination, because the argument based on equal treatment was 
compelling. The temptation to introduce a qualification to the equal treatment 
principle for benign motives was resisted, no doubt in part because it afforded no 
criterion of what should count as a benign motive, and in part because the history 
of discrimination against women has been replete with men who acted with what 
they regarded as benign, chivalrous, and considerate motives. 


Positive action 


Our earlier review of equality justifications for anti-discrimination laws noted the 
tension between any kind of different treatment based upon the characteristics of 
protected groups and the equal treatment principle. This tension has not entirely 
precluded some forms of positive action, but any measures have been subject to 
‘strict scrutiny’ or a stringent test of ‘proportionality’. In the United Kingdom, 
with the possible exception of Northern Ireland, positive action with respect to 
the allocation of jobs by quotas or the like has been regarded as too great a 
violation of the equal treatment principle. Our earlier theoretical discussion 
suggested that, in order to override the equal treatment principle and to justify 
different treatment, what is required is a compelling distributive justification. 
What kind of positive action does the distributive goal of social inclusion 
mandate? 


66 Under The Fair Employment and Treatment (Northern Ireland) Order 1998 SI 1998 No 3162 (NI 
21), the Equality Commission in Northern Ireland is required to promote ‘affirmative action’ 
(article 7), which is defined as action designed to secure fair participation in employment by 
members of the Protestant and Roman Catholic Community (article 4). However, the mandatory 
orders that the Commission may direct towards employers are limited to measures to revise 
practices for the purpose of promoting equality of opportunity (Article 14). A. McColgan, 
Discrimination Law: Text, Cases and Materials (Oxford: Hart, 2000) 517-518, 142-145. 

67 The intricacies and perhaps inconsistencies of the US position are beyond the scope of this essay, 
though there is a similar pattern of a highly restrictive approach to affirmative action. Apart from 
court-ordered affirmative action programs as a remedy for past direct discrimination, strict 
scrutiny typically rules out affirmative action (City of Richmond v JA Croson Co 488 US 469 
(1989), Adarand Constructors Inc v Pena 115 S Ct 2097 (1995)), though it may permit ‘targets’ but 
not ‘quotas’ in voluntary plans designed to redress patterns of disadvantage (Johnson v 
Transportation Agency of Santa Clara County, CA 480 US 616 (1987)). 
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Positive discrimination for the purpose of social inclusion requires that 
employers should be sensitive to difference and make reasonable adjustments, in 
order to enable members of excluded groups to overcome obstructions to their 
obtaining work suitable for their skills and capability. This duty requires 
employers to consider amongst many things how the workplace is organised, how 
jobs are structured, and how the skills and capabilities of the workers could be 
improved, with a view to the reduction of barriers to employment for excluded 
groups. We have already considered an example of such a duty of positive 
discrimination in the duty to make reasonable accommodations under the 
Disability Discrimination Act 1995.68 

Social inclusion does not, however, require the employer to adopt quotas to 
eliminate statistical discrimination, as might be required under a strong egalitarian 
approach. These quotas are unsatisfactory from the point of view of social 
inclusion; both because they ignore the question whether the individual worker 
can achieve ‘well-being’ from the job, and because they do not address the causes 
of social exclusion.®? If the cause of social exclusion is that applicants from a 
particular excluded group lack the training to perform the job, the solution lies 
either in the provision of training or the reorganisation of work so that less 
training is required for some positions. If the cause of social exclusion is that the 
hours of work render it difficult for the excluded group to conform, the solution 
lies in a consideration of whether flexibility in hours could be introduced. This 
duty to make reasonable adjustments in hours of work might apply to our earlier 
example of job-sharing the position of librarian,” or to the case of a religious 
minority for whom work at a particular time is incompatible with required 
religious observances.” 

Although at first sight this requirement for positive action mandated by the 
social inclusion principle appears to be at odds with current discrimination law 
that in general forbids different treatment, a closer inspection of the operation of 
the law of indirect discrimination reveals that it can approximate to the model 
suggested by the aim of social inclusion. In a claim for indirect discrimination, 
once the indirect discriminatory effect of a hiring rule is revealed by statistical 
evidence, the employer must justify the rule on business grounds to avoid a 
successful claim of discrimination. The justification standard currently used in 
cases of indirect sex discrimination is under EC law a test of proportionality,” 
which is similar to the ‘business necessity’ test used in the United States. Under 
other UK anti-discrimination laws, the test is perhaps slightly weaker: a 
requirement to balance objectively the discriminatory effect of the rule against 





68 Disability Discrimination Act 1995s 6(7) forbids more favourable treatment except in so far as 
different treatment is required under the duty of reasonable adjustment. See also Canadian 
Employment Equity Act 1995s 2, which insists that ‘equity’ requires more than treating persons in 
the same way but ‘requires special measures and the accommodation of differences.’ This formula 
can justify quotas in order to breach social conventions that create barriers to employment: Action 
sheers ‘a Femmes v Canadian National Railway Co [1987] 1 SCR 1114, 40 DLR (4") 193 (S Ct 

nada 

69 There are also reasons to be sceptical about the effectiveness of mandated affirmative action 
programmes in the light of the lack of compliance by employers with the 3% quota in the 
Disabled Persons (Employment) Act 1944; see B. Doyle, New Directions Towards Disabled 
Workers’ Rights (London: Institute of Employment Rights, 1994) 10-11. 

70 Clymo v Wandsworth Borough Council [1989] IRLR 241 EAT. 

71 Ahmad v Inner London Education Authority [1978] QB 36 CA; Ahmad v UK (1982) 4 EHRR 126, 
EComHR. See also the American duty of reasonable accommodation of an employee’s religious 
observance or practice in Civil Rights Act 1964 Title VII s 701G) 42 USC s 2000e(j). 

72 Bilka-Kaufhaus GmbH v Weber von Hartz C-170/84 [1986] ECR 1607 ECJ; EC Directive 2000/78, 
Art 2(2)(b); 2002/73, new Art 2(2). 
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the reasonable needs of the party imposing the condition.” This justification 
defence requires the employer to discover and reveal the potential costs of 
eliminating the hiring rule in the same way that the duty of accommodation 
functions as an ‘information-forcing rule’. Then the court must balance those 
costs to the employer against the exclusionary impact of the rule. 

As Jolls argues in the US context,” this process is closely analogous to the duty 
to make reasonable adjustment, provided that the courts do not permit a trivial 
cost to the employer to count as a sufficient justification. If the courts accept both 
that an employer may have to incur some costs to accommodate excluded groups 
and that those measures might involve reorganising the workplace, altering job 
content, and improving training opportunities, a justification defence to indirect 
discrimination presents a similar enquiry to that posed by the duty of reasonable 
adjustment.’”© For example, in London Underground Ltd v Edwards (No 2),” 
where an employer introduced a new shift system that compelled a single parent 
eventually to resign, the court found that the shift system, though serving the 
employer’s business needs, did not prevent the employer from accommodating the 
needs of single parents. As Morrison J observed in the Employment Appeal 
Tribunal, ‘[T]here was good evidence that London Underground could have made 
arrangements which would not have been damaging to their business plans but 
which would have accommodated the reasonable demands of their employees.’ 
These similarities between a justification of indirect discrimination and the duty of 
reasonable adjustment appear more transparently under the EC test of 
proportionality. The key question under the test of proportionality is often 
whether the employer’s rule is necessary in the sense no other rule with less adverse 
impact on the excluded group would satisfy the business needs of the employer.” 
Arguments about justification in indirect discrimination claims amount to more 
than an individualised claim for adjustment, because the employer is required to 
justify the adverse impact of the rule on an excluded class, not merely on a 
particular job applicant. The outcome of this legal process is in effect to require 
the employer to consider the possibility of affirmative action for a group, not in 
the sense of adopting quotas, but in the sense of adjustments to the business to 
enable members of the excluded group to obtain employment. 

Although these examples reveal the close parallel in reasoning between the kind 
of positive action required by the principle of social inclusion and the operation of 
the employer’s justification defence to claim of indirect discrimination, the match 
between the current law and the implications of the aim of social inclusion is not 
exact. The central difference concerns the potential width of justifications for 
indirectly discriminatory rules. Under the social inclusion principle, it should be 


73 Hampson v Department of Education and Science [1989] ICR 179 CA. This test was approved and 
described as an application of the EC test of proportionality by Lord Nicholls in Barry v Midland 
Bank pic [199] ICR 859, HL 870, and by Sedley LJ in Allonby v Accrington and Rossendale College 
[2001] ICR 1189 CA 1200, though there seems to be a clear difference between a test of necessity 
and a mere balancing of interests. 

74 P. S. Karlen and G. Rutherglen, ‘Disabilities, Discrimination, and Reasonable Accommodation’ 
(1996) 46 Duke Law J 1, 32 

75 C. Jolls, ‘Antidiscrimination and Accommodation’ (2001) 115 Harv L Rev 642. 

76 S. Fredman, above n 10, 316-318. 

77 [1997] IRLR 157 EAT; (affirmed [1999] ICR 494 CA); J. Conaghan, ‘The Family-Friendly 
Workplace in Labour Law Discourse: Some Reflections on London Underground Ltd v Edwards’ 
in H. Collins, P. Davies, R. Rideout (eds), Legal Regulation of the Employment Relation (London: 
Kluwer, 2000) 161. 

78 This test of proportionality is also being applied under the Human Rights Act 1998, eg Wilson v 
First County Trust Ltd (No 2) [2001] EWCA Civ 633, [2001] 3 WLR 42 CA 


38 © The Modern Law Review Limited 2003 


January 2003] Discrimination, Equality and Social Inclusion 


possible to justify a rule with indirect discriminatory effects if the rule helps to 
reduce social exclusion. Thus the justification defence is not confined to business 
considerations such as cost, but can include the broader social objective of 
reducing social exclusion. For example, in Northern Ireland, where one effect 
of practices of religious discrimination has been a disproportionate level of 
unemployment among the Catholic community, the legislation provides a 
justification defence for hiring rules that give preference to unemployed persons, 
even though such rules almost certainly discriminate indirectly against the 
Protestant community.” This special provision is required because under the 
current anti-discrimination laws the employer can only justify indirectly 
discriminatory rules by reference to business considerations rather than broader 
social objectives. 

As this last example reveals, not every legal expression of the duty of reasonable 
adjustment confers a broad discretion on the courts. In some instances the 
requirements of reasonable adjustment have been closely stipulated by Parliament. 
For instance, maternity and parental leave rights, which impose a cost on 
employers to adjust to the needs of new parents, have closely defined parameters 
and entitlements. The further duty to accommodate parents’ need for time off 
work to deal with family emergencies is more loosely defined by a standard of 
reasonableness.*! These ‘family-friendly’ measures can be regarded as a 
determination of the requirement of reasonable adjustment for parents, with 
their underlying goal being in part the reduction of social exclusion. 


Priority not equality 


The preceding sketch of the architecture of anti-discrimination laws based on a 
goal of social inclusion has emphasised four features. First, the primary target of 
social inclusion is the allocation of jobs to groups that suffer persistent 
disadvantage in the labour market. These groups can be identified by reference 
to one or more criteria, none of which need refer to unalterable or ‘status’ 
characteristics. Secondly, proof of discrimination should depend upon evidence of 
disadvantage combined with membership of one of the protected groups, without 
the further need to prove comparative greater disadvantage than other groups. 
Thirdly, anti-discrimination laws that pursue the goal of social inclusion should, 
however, permit a broad justification defence to both direct and indirect 
discrimination, though the justification must either rest upon the need to combat 
social exclusion or a claim that the discriminatory rule only excludes those people 
who could not take advantage of the employment opportunity. Finally, the goal of 
social inclusion mandates a form of positive action that can be described as a duty 
of reasonable adjustment. 

My brief sketch of the features of anti-discrimination laws based upon a 
principle of social inclusion has not addressed many features of the current laws 








79 Fair Employment and Treatment (Northern Ireland) Order 1998 art 75, (SI 1998 No 3162 
(NI 21). A similar provision in art 73 provides a justification defence to rules that indirectly 
discriminate in selection for redundancy. 

80 Employment Rights Act 1996, Part VIII (as amended by Employment Relations Act 1999 s7). 
Details are fixed by Maternity and Parental Leave, etc. Regulations 1999 SI 1999/3312. The 
current Employment Bill 2002 adds a tightly circumscribed right to paid paternity leave and 
improve maternity rights. 

81 Employment Rights Act 1996, s 57A (as amended by Employment Relations Act 1999s 8). 
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and proposals to amend them. The discussion could be extended in many 
directions with suggestive results. For instance, the most recent innovations in 
discrimination laws, which have been described as ‘fourth generation duties’, 

impose positive duties on public sector bodies to take steps to improve equality $ 

The official justification for these positive duties is framed in terms of some notion 
of equality, such as fair equality of opportunity or more equal results. As Fredman 
argues, however, ‘an important dimension of fourth generation equality laws is 
their potential to encourage participated groups in the decision-making process 
itself’.°4 There are many possible explanations for this emphasis upon participa- 
tion by disadvantaged groups in determining the content of positive duties. A 
participatory process may contribute to democratic governance, a point stressed 
in European Union measures,® » or it may help minorities to express how their 
‘difference’ should be respected.*° But ideas of equality do not seem to require 
such an emphasis on participation of minorities in the formulation of public 
policy. In contrast, the goal of social inclusion does emphasise the contribution of 
participation in public life as a contribution to ‘well-being’, so this element in the 
strategy of the development of positive duties fits into a social inclusion principle. 

During the course of this analysis, we have compared the equality justifications 
for current anti-discrimination laws with the implications of the justification based 
upon social inclusion. In some respects, but by no means all, I have argued that 
the social inclusion justification provides a more coherent explanation of the legal 
framework. My argument is not that a social inclusion justification provides a 
complete interpretation of the current laws. Such a claim is implausible given the 
influential role that the notion of equality has played in the construction of the 
legislation. Where the potential influence of social inclusion can be detected is 
rather in accounts of when the law permits or requires different treatment rather 
than equal or the same treatment. In short, social inclusion provides a goal for the 
legislation that supplies a justification in particular instances for departures from 
the general rule of equal treatment. 

Returning to our initial formulation of the problem of identifying the aims of 
anti-discrimination laws, social inclusion offers a distributive goal that answers the 
question when is it fair to require equal treatment and when is it fair to require 
different treatment. The answer is that deviations from equal treatment are 
required in order to achieve the distributive aim of social inclusion. This aim 
requires preference or priority to be given to members of a particular group, if the 
group can be classified as socially excluded. The preferential measures required are 
those that will contribute to the reduction of social exclusion. 

The distributive aim of social inclusion avoids any direct connection with a 
distributive goal framed in terms of equality. It neither seeks equality of welfare 
nor equality of opportunity, though of course a successful policy of social 
inclusion would make a society more equal in both respects. The aim of social 
inclusion is rather to construct a conception of unfairness in results, and to suggest 











82 B. Hepple, M. Coussey and T. Choudhury, above n 1, para 1.6. 

83 Northern Ireland Act 1998, s 75 and Schedule 9; Fair Employment and Treatment (Northern 
Ireland) Order 1998, SI 1998 No 3162 (NI 21); Race Relations (Amendment) Act 2000 

84 S. Fredman, above n 1, 164. A glimpse into the proposed methods of participation for is public 
sector is provided by the Department of Trade and Industry, Equality Scheme: Section 75 
Northern Ireland Act 1998 (January 2002), which envisages extensive consultation with large and 
small organisations, together with a range of measures designed to encourage participation. 

85 Commission White Paper, European Governance, 25.7.2001, Com (2001) 428 final. 

86 I. M. Young, above n 25, 184; A. Phillips, The Politics of Presence (Oxford: Clarendon Press, 
1995); S. Fredman, above n 1, 153-156. 
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appropriate remedial strategies that involve giving priority or preference to 
excluded groups. But does this concern with priority rather than equality entail an 
abandonment of the equal treatment principle?. - 

It is certainly compatible with the aim of social inclusion to argue that equal 
treatment should apply as the normal rule. Social exclusion is often the result of 
unequal treatment, so that a requirement of equal treatment often serves to 
address the problem. In the light of our earlier discussion, however, does this 
explanation of using equal treatment as a rule of thumb attribute sufficient weight 
to the principle in view of the force attached to it in anti-discrimination 
legislation? I doubt that this explanation of the role of the equal treatment 
principle could succeed, though my argument has never required that it should. 

The reason for introducing the aim of social inclusion into the account of the 
aims of anti-discrimination legislation was to find a solution to the puzzle of why 
different treatment was sometimes required or permitted. My argument was that a 
notion of distributive justice was needed for such an account. Social inclusion 
provides such a theory of distributive justice, one which is not so ambitious as to 
cast doubt on maintaining equal treatment as the normal rule, but which also 
explains when and why deviations from the normal rule should be required or 
permitted. The continuing importance of the principle of equal treatment as an 
aim of the law is not abandoned as.a result of recognising a distributive aim of 
social inclusion. Even so, we still require an explanation of why so much weight 
seems to be attached to the equal treatment principle, such that any deviation has 
to be carefully justified under tests of proportionality and the like. 

My surmise is that equal treatment has been accorded such importance in anti- 
discrimination laws for two reasons. First, equal treatment is the normal rule 
required by the separate principle of respect for individual dignity or equal worth. 
We observed earlier that equal worth sometimes requires respect for difference, 
but we should not ignore how it also supports in most instances a requirement of 
equal treatment. This principle of equal respect is expressed by article 14 of the 
European Convention for the Protection of Human Rights and Fundamental 
Freedoms: “The enjoyment of the rights and freedoms set forth in this Convention 
shall be secured without discrimination on any ground such as sex, race, colour, 
language, religion, political or other opinion, national or social origin, association 
with a national minority, property, birth or other status.’ The independent value 
of respect for individual dignity thus strengthens the weight to be attached to the 
value of equal treatment. 

A second reason why equal treatment has been given such a-prominent role in 
the legislation is that the principle has provided a dominant constitutional 
principle within Western legal systems. A legal system, which has achieved 
autonomy from the political and economic systems, has its independent demands 
of fair process, of evidence and proof, of remedial devices, of jegal justification, 
and, in general, of preservation of the integrity of its system.” The maxims of 





87 This distinction between political goal and the operational requirements of the legal system uses 
the analytical framework of systems theory, as in G. Teubner, Law as an Autopoietic System 
(Oxford: Blackwell, 1993), though a similar distinction between general justifying aim and 
conditions of legal responsibility can be expressed through political philosophy, as in H. L. A. 
Hart, Punishment and Responsibility (Oxford: Oxford University Press, 1968) Chapter 1. The 
terminology of ‘integrity’ derives, of course, from R. Dworkin, above n 26. My discussion focuses 

- on the demand of integrity for equal respect, but the legal system imposes many other operational 
requirements on anti-discrimination laws, such as proof of ‘detriment’ as a condition for a claim, 
and a aed to require the satisfaction of some criterion of ‘fault’ before compensation can be 
award 
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‘equal protection of the laws’ or ‘treat like cases alike’ represent fundamental 
operational principles of these legal systems. The significance of this legal 
framework is that whenever political goals have to be incorporated into law, 
the legal system must accommodate them within its own operational principles. 
The political goal behind anti-discrimination legislation becomes translated in the 
operations of the legal system as a rule that like cases should be treated alike. In 
other words, the legal system has its own independent values or communication 
system, which place constraints on how political goals can be pursued through its 
mechanisms. Whatever the political aim behind anti-discrimination legislation, 
whether it comprises equality of results, equality of opportunity, or social 
inclusion, that aim has to be modified to comply with the principle of equal 
treatment in order for it to be accommodated with integrity within the legal 
system. 

A combination of these two reasons probably explains sufficiently why the anti- 
discrimination legislation attaches such great weight to the principle of equal 
treatment. The significance attached to equal treatment by the principle of equal 
respect and the integrity of the legal system can provide an explanation for why 
the anti-discrimination laws depart from the architecture suggested by the 
distributive goal of social inclusion. For instance, it was noted earlier that aim of 
social inclusion does not explain why white males should receive legal protection 
against discrimination, assuming that they are not an excluded group. We can 
appreciate, however, that the symmetrical pattern of many discrimination laws 
responds to the requirements of the principle of equal worth and the demands of 
integrity of the legal system. 

Returning, finally, to the question posed at the outset — what are the aims of 
anti-discrimination laws? — my argument suggests that as well as upholding the 
ideal of respect for the dignity of individuals or equal worth, the legislation also 
must be understood as pursuing a distributive aim in order to account for 
deviations from the equal treatment principle. I have argued, though certainly not 
conclusively, that this distributive aim or criterion of fairness may be discovered in 
the aim of social inclusion. Although the current law does not fit precisely with the 
principles suggested by the aim of social inclusion, the match is closer than might 
be initially supposed, and in several respects the aim of social inclusion explains 
features of the law that seem hard to account for by reference to other possible 
distributive aims such as equality of opportunity. In particular, the aim of social 
inclusion suggests a more determinate standard for the legitimacy of positive 
action than the tests of ‘proportionality’ or ‘strict scrutiny’. It suggests that 
deviations from equal treatment should be permitted where the discriminatory 
measure is necessary to achieve the result of social inclusion for members of a 
group that are presently largely excluded. 

Moreover, an appreciation of the aim of social inclusion may provide an insight 
into the reasons why we may have reservations about some aspects of the current 
law. For instance, remember James v Eastleigh Borough Council, the case 
concerning free entry to a swimming pool. Although the majority of the House of 
Lords regarded the problem as a simple case of direct discrimination, because ‘but 
for’ his sex Mr James would have had a free swim, the minority were surely correct 
to doubt whether the aim of the law included preventing the local authority from 
increasing access to its facilities for those who might otherwise be excluded. We do 
not know whether the concession based upon state pensionable age served the goal 
of reducing the exclusion of a group that was otherwise disproportionately 
excluded from this public facility. That question was left answered, because the 
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majority believed that ultimately the equal treatment principle provided an 
exclusionary rule that prevented any justification of direct discrimination. The aim 
of social inclusion explains why that question should have been relevant, and why 
a deviation from the equal treatment rule may have been justified in this instance. 
This exercise in examining the aims of the anti-discrimination laws in the light of 
the idea of social inclusion is not therefore merely an exercise in mapping, of 
interpretation, or of rationalisation, but it is also intended as a critical exploration 
of the assumptions and limitations of these laws. 
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The Real and the Paper Deal: Empirical Pictures of 
Relationships, Complexity and the Urge for 
Transparent Simple Rules 


Stewart Macaulay* 


Assume that contract law matters, at least in some subset of all the situations 
where people consider making or do make contracts. Also assume that contract 
law should rest to a large extent on choice or responsibility for misleading others 
about one’s choices. Making these assumptions, we must be concerned with how 
the legal system deals with the expectations of the parties. One approach is formal. 
Judges can limit themselves to dealing with only the formal expressions of the 
parties - the paper deal. They need ask only whether the parties signed or accepted 
a document, and if they did, what is the ‘plain meaning’ of the words they used. 
Sometimes, writings labeled ‘contract’ do capture many if not most of the 
expectations of those who sign them. 

Often, however, the paper deal will not reflect the real deal: a writing can be 
inconsistent with the actual expectations of the parties. Courts frequently have 
sought to protect such actual expectations despite the presence of a writing that 
does not mention them or even one that is inconsistent with them. However, 
establishing real expectations often is very difficult. Courts face what Richard 
Danzig has called ‘the capability problem.’! Some expectations, for example, are 
only tacit assumptions - what I would have said if I had thought about a question 
that I did not think about. Even if the parties did have real expectations that they 
did not express in their written document, we must worry that today’s testimony 
about them will be self-serving and fabricated to make the case come out the right 
way. Also, proving the real deal often will be very costly. The parties must convey 
a commercial context to a judge or to jurors. They may come to the task with 
little, if any, knowledge of the part of the business world in question. Experts can 
inform them, but experts are not free. 

If we want our courts to carry out the expectations of the parties to contracts, 
both those that they express in writing and those that are left unrecorded or even 
unspoken, we must accept a contract law that rests on standards rather than on 
clear, quantitative rules. Contract law then will talk of ‘good faith’, ‘duties of 
cooperation’, or ‘within limits set by commercial reasonableness.’ Others have 
written much about what standards are most appropriate.’ 


* Malcolm Pitman Sharp Hilldale Professor, Theodore W. Brazeau Bascom Professor of Law, The 
University of Wisconsin Law School. I have discussed the issues considered in this article with my 
Wisconsin colleagues, John Kidwell and William Whitford, and I have learned much from them. 
David Campbell commented on a draft of this article, and it is much better as a result. All mistakes 
are mine; I did not take all the good advice offered. An earlier draft of this paper was presented at 
a seminar, ‘Implicit Dimensions of Contracts’, held at the LSE on 26 November 2001 and funded 
by the MLR Annual Seminar Competition. 


1 R. Danzig, The Capability Problem in Contract Law (Mineola, NY: Foundation Press Inc., 
1978) f 


2 See, eg, Uniform Commercial Code §2-311(1): ‘An agreement for sale which is otherwise 
sufficiently definite ... to be a contract is not made invalid by the fact that it leaves particulars of 
performance to be specified by one of the parties. Any such specification must be made in good 
faith and within the limits set by commercial reasonableness.’ 
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However, there are objections to writing contract law in the qualitative fashion 
that seems necessary that are so well known that we can call them classic. 
Furthermore, there are also classic responses to these objections.* In this paper I 
will ask whether we can do more than just reprise these old songs and hear one 
group of scholars, judges and lawyers sing one song while another group whistles 
the other. We can clarify our choices by examining each from a law and society 
perspective - that is, by asking how the law in action appears from the point of 
view of business people and their lawyers. Moreover, we can gain a little ground in 
at least one limited subset of contract cases if we focus on judges in such disputes 
serving as agents of settlement. With all of its flaws, such coerced cooperation may 
be the least bad solution in many situations. 

I will review briefly some of the reasons that the paper deal often does not reflect 
the real deal or the implicit dimension of contract. I will consider the somewhat 
chaotic responses American courts have given to the problem. I will look at what 
relational contract theory suggests courts should do and what a concern about the 
rule of law offers. My conclusion is not startling: we cannot have our cake and eat 
it too. There are costs and benefits flowing from focusing on the paper deal and 
from focusing on the real deal. The twentieth century history of American 
contract law and scholarship reflects cycles of privileging one judgment about 
those costs and benefits and then rejecting it and adopting another. Finally, I will 
suggest that in a limited subset of all contract cases, we should be content with 
almost any approach that leads to settlements that give expression, more or less, to 
relational norms and values. 


The gap between the real deal and the paper deal 


Things are easier for some parties and courts if the legal system focuses entirely on 
any written document that the parties have signed or accepted. If legal agencies do 
this consistently, corporate lawyers, for example, need worry less about what their 
client’s sales people say or do. However, this approach requires courts to close 
their eyes to real expectations resting in the implicit dimensions of contract and 
significant reliance on them. Contracts are always more than the contract 
document. We have long known the many reasons for this: Words do not have a 
fixed meaning that every speaker of the language will translate the same way. We 
create the meaning of written language by bringing to the words some measure of 


3 D. Campbell, ‘Reflexivity and Welfarism in the Modern Law of Contract’ (2000) 20 Oxford 
Journal of Legal Studies 477, 497, notes that much American writing on contracts, except that of 
Jan Macneil, criticises classical contract law but fails to set out a rival theory. I have said: ‘people 
should not attempt to write about contracts until they have studied Macneil.’ S. Macaulay, 
‘Relational Contracts Floating on a Sea of Custom? Thoughts About the Ideas of Ian Macneil 
and Lisa Bernstein’ (2000) 94 Northwestern University Law Review 775, 776. Nonetheless, I am 
skeptical about whether anyone can create a complete rival theory applicable to all kinds of 
contracts without a good deal of oversimplification. I also doubt that any such grand rival theory 
could be sold to the judges and lawyers who would have to put it into practice. See J. M. 
Feinman, ‘Relational Contract Theory in Context’ (2000) 94 Northwestern University Law 
Review 737. I would be pleased to be proven wrong. My contribution, if any, will be only to look 
at proposals and arguments advocating positions and to ask whether they seem compatible with 
business practices about which I know something. Pointing out over generalisations and 
questionable assumptions is still valuable work. 

4 The best discussion of these classic pro and con arguments is D. Kennedy, ‘Form and Substance 
in Private Law Adjudication’ (1976) 89 Harvard Law Review 1685. 
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context, background assumptions, our experiences, and, too often, our bias, 
ignorance and stupidities.° 

Also, it is very hard to bring the future to the present and provide that X will 
happen if event Y takes place.° Our ability to predict the future is limited, and 
even careful business people often leave gaps in written contracts. The world 
changes and surprises us: Wars break out in places where we do not expect them; 
or our contract may have dealt with a war but left open what happens when the 
indirect effect of a major terrorist attack makes performance much more costly; 
OPEC drives up energy costs unexpectedly; new technologies, often involving 
computers, change things so that an older contract no longer makes sense. 

Even when we can foresee that it is possible that something might happen, there 
are limits on the time that we can or should spend on trying to provide for all 
contingencies in our contracts. In most instances, it would not pay to hire enough 
people with the skill needed to review what is printed in fine print on the back of 
various sellers’ forms such as proposals, acknowledgment of orders and invoices. 
A firm that is filling thousands of purchase orders every week could not afford to 
take the time to negotiate all the details of every transaction. Moreover, as Tom 
Palay notes: ‘looking beyond the [written] contract is important because parties 
who have, or anticipate, strong relational ties with their contracting opposites are 
not particularly worried about initial terms of agreement.’ In many situations 
careful contract negotiation signals distrust when the situation calls for a business 
marriage. 

Furthermore, we must remember that business corporations are collections of 
people and their activities are seldom tightly coordinated. Those who negotiate the 
deal often are not the people who draft the written document recording it. Still 
others must perform the contract. This opens the possibility that, for example, a 
firm’s lawyers may have different assumptions and expectations than its 
purchasing agents, sales people, and engineers. 

Strategy may be involved too. If I want a clause that says if event X takes place, 
then consequence Y will follow, you may demand something in exchange that I do 
not want to give you. When I anticipate this, it may be better to avoid raising the 
issue in negotiations and hope that the matter can be resolved if event X ever takes 
place. 

Lawyers deal with many of these problems by fabricating detailed standard 
form contracts that typically are written in legal or technical language that ‘is not 
meant to be read, still less to be understood.’ The written document, however, 
may be seen by purchasing agents, sales personnel and engineers as a formality 
created only to please the whims of the lawyers. It is also possible that parties will 








5 See Professor Linzer’s discussion of Shore v Motorola, in P. Linzer, ‘Rough Justice: A Theory of 
Restitution and Reliance, Contracts and Torts’ (2001) Wisconsin Law Review 695, 764~772. The 
price of the position I take in this article is that I have to accept that sometimes judges will use 
their discretion to reach results that I think are outrageous. Shore v Motorola was for me an 
unhappy example. 

6 By the ‘real deal’ I mean both those actual expectations that exist in and out of a written contract 
and the generalised expectation that a trading partner will behave reasonably in solving problems 
as they arise. My experience talking with business people suggests that reading written contracts 
clauses to one another seldom would be seen as a reasonable way to solve problems. There may 
be situations where applying the letter of a written document would be a reasonable way to cope 
with a contract problem, but I suspect that these situations are a very limited group of all 
contract problems. Also, there are situations where parties do not expect the other to act 
reasonably for the mutual benefit of the relationship. Again, I would expect this to be a very 
limited group of cases because some trust is needed before most people will make contracts. 

7 T. M. Palay, ‘A Contract Does Not a Contract Make’ (1985) Wisconsin Law Review 561, 562. 

8 The phrase is Lord Justice Devlin’s. See McCutcheon v David MacBrayne, Inc [1964] 1 WLR 125. 
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write or accept a flat, unqualified contract clause but assume that there are 
exceptions or qualifications that are not worth the effort to spell out in advance. In 
short, there are many reasons that the paper deal will fail to capture the real deal. 
As a matter of fact, there is a ‘text between the lines.’ 

The performance of contractual obligations often will be prolonged in time and 
require the active cooperation of both parties. Situations may change during the 
time that one or both parties are attempting to perform or it may become clear 
that the written language is an inadequate guide to performance. While parties can 
modify their written contract, often they do not engage in an explicit 
renegotiation. Rather, they make adjustments as they attempt to cope with the 
demands of the original agreement and the new situation. Sometimes we can say 
that when the parties signed a written agreement, they intended their contract to 
be adjusted in light of continually changing circumstances. In some kinds of 
contracts, cancellation for convenience or broad impossibility/frustration clauses 
are common. Sometimes the written contract provides that if event X happens, 
‘the contract shall be equitably adjusted.’ Often, however, we can suspect that 
those who signed the written document never thought about the possibility of 
changes beyond a general tacit assumption that both sides would proceed in good 
faith. 


American law: rule and counter-rule, core and periphery 


The law: something less than certainty and perfect predictability 


How does or should contract law respond to any gap between the paper deal and 
the real deal? Let me briefly sketch some of the approaches taken by American 
courts or advocated by American writers.’ I offer American law and writing only 
as an example which I know. I do not presume that they should be a model for the 
rest of the world. 

People can respond to a problem by denying that it exists. We could point to 
many judicial opinions that talk about the plain meaning of a written contract 
without ever considering how they know that this is what the parties meant. This 
is the strongest version of the parol evidence rule.’° There is an old American 
expression that tells us that ‘if it looks like a duck, waddles like a duck and quacks 
like a duck, it is a duck!’ Sometimes an objective theory of contracts gives us, 
éssentially, the duck test. If I signed a writing, you are entitled to rely on my 
agreement to the plain meaning of the words written, typed or printed. Sometimes 
this position is reinforced by a tort-like duty to read and understand which can 
transform contract law’s claim to rest on choice into pure magic. Also, there is an 
assumption, often unstated, that all the parties’ rights and duties must be traced 
back to the specific provisions of their written agreement. Courts say that they will 
not make a contract for the parties. However, when judges want to impose 
contractual liability, implied conditions and strange readings of contract language 
rationalize the enforcement of what judges think parties ought to have done. 











9 ee J. M. Feinman, ‘The Senificance of Contract Theory’ (1990) 58 Cincinnati Law Review 
1283. 


10 See J. D. Calamari and J. M. Perillo, ‘A Plea for a Uniform Parol Evidence Rule and Principles 
of Contract Interpretation’ (1967) 42 Indiana Law Journal 333; W. C. Whitford, ‘The Role of 
the Jury (and the Fact/Law Distinction) in the Interpretation of Written Contracts’ (2001) 
Wisconsin Law Review 931. 
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Sometimes, of course, implied conditions and strange readings rationalize a 
judge’s refusal to enforce the bargain that the parties made. 

Lawrence Friedman pointed out that American contract law in the late 
Nineteenth and early Twentieth Centuries was grounded in abstraction; it offered 
rules assumed to be applicable whether the parties were rich or poor and without 
regard to the subject matter of the transaction. The rules purported to be 
unchanging over time. However, when faced with the demands of a developing 
economy, American courts used tools such as waiver and estoppel and 
construction of language to bend specific rules into conforming with standards 
of higher generality.’ Often careful study would reveal that contract law featured 
a rule opposed by a counter rule with no principled way of knowing when one or 
the other would apply. American law, for example, tells us that it is not duress to 
threaten to do what you have a legal right to do.’” Yet a wrongful although not 
illegal threat can be duress.'? These two statements of the law do not live together 
happily. 

The legal realists had a fine time dropping bombs on ideas about plain meaning 
and abstraction. The more you know about language, the less comfortable you are 
with ideas that any collection of words has but one complete and clear meaning 
apart from context. Recognising this, Professor Corbin would reduce doctrines 
such as the parol evidence rule to a possibility that seldom would apply. Parol 
evidence is to be excluded when the parties intended their writing to be the final 
expression of their agreement. Corbin, however, argued that such an intention 
about finality was a fact to be proved by any relevant evidence that was credible. 
He thought that judges should not blind themselves to everything but the text of a 
writing. Justice Roger Traynor of the Supreme Court of California wrote this 
form of realism into the law of his state, at least for a time.'* A California judge 
was not to look for the plain meaning. He or she could look to evidence of 
intention other than the text of a written contract even when the words did not 
seem to be ambiguous. 

To a great extent, legal realism was written into American law when Professor 
Karl Llewellyn became the Reporter for Article 2 of our Uniform Commercial 
Code. Article 2 became the law in almost all American states by 1965. In 
Llewellyn’s Code, much turns on the concept of ‘agreement.’ Section 1—201(3) 
defines this concept as ‘the bargain of the parties in fact as found in their language 
or by implication from other circumstances ...’ The phrase ‘bargain of the parties 
in fact’ would seem to call for enforcing the real deal rather than holding people to 
any asserted plain meaning of the documents which they signed or accepted. The 
Code also attempts to cut back the idea that contracts must be defined with 
certainty." Llewellyn celebrated what he called the grand style of common law 


11 L. M. Friedman, Contract Law in America: a Social and Economic Case Study (Madison, WI: 
Univ Wisconsin Press, 1965). 

12 See eg, Wurtz v Fleischman 97 Wis.2d 100, 293 N.W.2d 155 (1980). 

13 Restatement (2d) Contracts §176(2)(c) tells us that a threat is ‘improper if the resulting exchange 
is not on fair terms, and ... what is threatened is otherwise a use of a power for illegitimate 
ends.’ See C. Dalton, ‘An Essay in the Deconstruction of Contract Doctrine’ (1985) 94 Yale 
Law Journal 997, 1032-36, for a criticism of this approach. Dalton sees the Restatement as 
evading the real but difficult questions about what are ‘illegitimate ends’ for the use of power. 

14 See eg, Masterson v Sine 68 Cal.2d 222, 436 P.2d 561 (1968); Pacific Gas & Elect Cov GW 
Thomas Drayage & Rigging Co 69 Cal.2d 33, 442 P.2d 641 (1968). 

15 Section 2~204(1) says ‘[a] contract for sale of goods may be made in any manner sufficient to 
show agreement, including conduct by both parties which recognises the existence of a 
contract.’ We can have an enforceable contract although the price is uncertain, quantity is 
defined only as ‘requirements,’ and nothing is said about the date for performance. 
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judging.! Judges working in the grand style did not apply rules mindlessly. 
Rather, drawing on their situation sense, rules served only as guides to 
judgment.!” 

However, the Code i is not pure Llewellyn but a compromise between the legal 
realism of the academics who produced the first drafts and the traditional views of 
the commercial lawyers who forced revisions.!* Llewellyn was not free to innovate 
at will. He had to obtain the blessing of the American Law Institute and the 
National Conference of Commissions on Uniform State Law. Moreover, the Code 
had to be passed by state legislatures, most of which had many members who were 
lawyers trained in the conventional wisdom. Article 2 has, for example, a parol 
evidence rule and a Statute of Frauds. In the hands of a judge holding traditional 
views, there are-ways to read the Code that can serve as a road back to the familiar 
territory of the. common law of contracts. In making this move, it helps to ignore 
the definitional sections of the statute. As a result, Article 2 often preserves aspects 
of the classic common law approaches but seeks to change the common law 
enough to deal with, modern conditions. It can be considered an example of ‘neo- 
classical contract.’!? In short, many of the tools needed to seek the implicit 
dimensions of contract are in Article 2, but even judges who read statutes carefully 
do not have to use these tools.” 


Scholarly reaction: modern challenges to code methods 


In the last decade or two, some American scholars have questioned the approach 
of Article 2 of the Uniform Commercial Code as a means of achieving its 
announced ends. It was, they say, sold as a uniform law, but it fails to produce 





16 See K. N. Llewellyn, The Common Law Tradition: Deciding Appeals (Boston, MA: Little, 
Brown and Co., 1960) 64-72; W. Twining, Karl Llewellyn and the Realist Movement (Norman, 
OK: Univ Oklahoma Press, 1973) 210-245. 

17 For example, Section 1-102(1), Official Comment: 1, says: ‘The Act should be construed in 
accordance with its underlying purposes and policies. The text of each section should be read in 

_ the light of the purpose and policy of the rule or principle in question, as also of the Act as a 
whole, and the application of the language should be construed narrowly or broadly, as the case 
maybe, in conformity with the purposes and policies involved.’ Section 1-205, Official Comment 
1, says: ‘The measure and background for interpretation are set by the commercial context, 
which may explain and supplement even the language of a formal or final writing.’ 

18 See A. R. Kamp, ‘Downtown Code: A History of the Uniform Commercial Code 1949-1954’ 
(2001) 49 Buffalo Law Review 359(‘{T]he present Code is a product of two conflicting visions of 
what commercial law should be - one, a regulatory system based on self-regulation by the trade, 
judicial supervision according to commercial norms, and legislative dictate, as opposed to one 
based on an autonomous business world operating under a regime of unregulated contract.’) 
Ibid 361. ‘Lilewellyn’s views and his original program for the Code grew out of the matrix of the 
collectivist mentality of the 1930s ... Llewellyn was once part of an academic avant guard, a 
supporter of FDR [President Roosevelt] i in his court-packing plan, a folk dancer, a student of 
Boas’ anthropology, part of. a 1930s radical, collectivist milieu.’ Jbid 392.) See also, A. R. 
Kamp, ‘Between-The-Wars Social Thought: Karl Llewellyn, Legal Realism, and the Uniform 
Commercial Code in Contex’ (1995) 59 Albany Law Review 325; A. R. Kamp, ‘Uptown Act: A 
History of the Uniform Commercial Code: 1940-1949’ (1998) 51 SMU Law Bedew 275; A. R. 
Kamp, ‘Increasing Complexity in Commercial Law: The Failure of the Uniform Commercial 
Code’ (1991) 10 Corporate Counsel Review 59. 

19 In the right hands, however, Article 2 offers an opportunity for an application of a relational 
theory of contract to specific problems. See I. R. Macneil, ‘Restatement (2d) of Contracts and 
Presentation’ (1974) 60 Virginia Law Review 589; Richard E. Speidel, ‘Article 2 and Relational 
Sales Contracts’ (1993) 26 Loyola of Los Angeles Law Review 789. 

20 See A. H. Kastely, ‘Stock Equipment for the Bargain in Fact: Trade Usage, “Express Terms,” 
and Consistency Under Section 1-205 of the Uniform Commercial Code’ (1986) 64 North 
Carolina Law Review 777. : , 
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uniform results. In its contextual approach, every case is different. Llewellyn had 
defended his open textured qualitative provisions in Article 2 by saying that the 
common law method would, over time, provide enough certainty. Courts would 
give meaning to concepts such as ‘unconscionability’ or ‘commercial reason- 
ableness’ by deciding a series of cases involving specific facts. Patterns would 
emerge and judges and scholars would be able to discern working rules. Moreover, 
Llewellyn thought that judges could be informed of the usages of trade in order to 
give content to Article 2’s frequent reference to reasonable commercial behaviour. 

Many have challenged Llewellyn’s justifications for the way that Article 2 of the 
UCC is drafted. Here I will look at two writers whose work I admire, Dean Robert 
Scott and Professor Lisa Bernstein. Both do empirical work, and both are sensitive 
to making theories about contract accord with business practice. Dean Scott has 
questioned whether more than 30 years experience with the Code has done much 
to make its qualitative standards clear to lawyers. He has studied American courts 
dealing with these general norms.”! Scott accepts that most contractual 
transactions are relational. However, he argues ‘the state’s primary substantive 
role in uniformly enforcing commercial contracts is to regulate incomplete 
contracts efficiently.” This involves two often inconsistent tasks: Courts must 
‘correctly (or uniformly) interpret...the meaning of the contract terms chosen by 
the parties to allocate contract risk.’ They also must create ‘broadly suitable 
default rules and/or... [label] widely used contract terms and clauses with standard 
meanings.’ He argues that uniformity requires not just that the same substantive 
standards be adopted by all American states. For all of the advantages of 
uniformity, courts in all states must apply those standards in predictable ways. He 
finds that Article 2 of the Uniform Commercial code fails to give reliable and 
predictable interpretations of contractual text. Llewellyn’s theory about courts 
developing consistent readings of and reactions to contract terms incrementally 
over time has not proved accurate. Dean Scott asserts: 


While the Code was explicitly designed to incorporate evolving norms into an ever-growing set 
of legally defined default rules, incorporation as such has simply not occurred. To be sure, 
courts have interpreted contracts in which context evidence has been evaluated together with 
the written terms of the contract.... But while such judicial decisions affirm the institutional 
bias toward contextualizing contract, the fact-specific nature of the contract dispute leaves, in 
virtually every case, little opportunity for subsequent incorporation as tailored defaults.... A 
systematic examination of the litigated cases interpreting the ‘reasonableness’ standards of 
Article 2 reveals that courts have consistently interpreted these statutory instructions not as 
inductive directions to incorporate commercial norms and prototypes but rather as invitations 
to make deductive speculations according to “Code policy” or other noncontextual criteria. 


21 R. E. Scott, ‘Rethinking the Uniformity Norm in Commercial Law: A Comparative Analysis of 
Common Law and Code Methodologies’ in J. S. Kraus and S. D. Walt (eds) The Jurisprudential 
Foundations of Corporate and Commercial Law (Cambridge: Cambridge University Press, 2000) 
149, 166 n. 68; R. E. Scott, ‘The Case for Formalism in Relational Contract’ (2000) 94 
Northwestern University Law Review 847. See also, R. E. Scott, ‘Conflict and Cooperation in 
Long-Term Contracts’ (1987) 75 California Law Review 2005; R. E. Scott, ‘A Relational Theory 
of Default Rules for Commercial Contracts’ (1990) 19 Journal of Legal Studies 597, Compare 
O. Ben-Shahar, ‘The Tentative Case Against Flexibility in Commercial Law’ (1999) 66 
University of Chicago Law Review 781. For an earlier, and very well done, presentation of the 
arguments against flexibility in the Code, see A. I. Rosett, ‘Contract Performance: Promises, 
Conditions and the Obligation to Communicate’ (1975) 22 UCLA Law Review 1083. 

22 R. E. Scott, ‘The Uniformity Norm in Commercial Law: A Comparative Analysis of Common 
Law and Code Methodologies’ ibid 149, 150. 

23 Scott, ‘Rethinking the Uniformity Norm in Commercial Law’, ibid 164. 
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Scott’s conclusions are not surprising. Insofar as courts try to apply general 
relational norms to particular transactions, they are seeking goals other than 
uniformity of application. Scott’s solution to the uniformity problem is a return to 
formalism, a plain-meaning approach to interpretation and a strict parol evidence 
rule. Often, for reasons that I have indicated, this will defend written text at the 
cost of defeating actual expectations and the implicit dimensions of contract. To a 
great extent, any differences between my judgments and those of Professor Scott 
turn on how much we value predictable results when there are disputes. He seems 
ready to trade having courts seek the assumptions of the parties for something 
approaching certainty. He says: 


[T]he efficient regulation of contract does not require that every relational norm be 
judicialized or that the legal mechanism operates efficiently viewed on its own terms, but 
rather that it operates efficiently in concern with social norms of trust, reciprocity, and 
conditional cooperation that also regulate relational contracts. Under the formalist 
approach, these norms would not be legally enforceable contract terms....but they 
nevertheless would be enforced by social sanctions that would 1 effectively constrain the 
parties’ incentives to exploit changed circumstances strategically. 


I, on the other hand, am content with a contract law where lawyers can make 
probabilistic judgments about likely outcomes if, at the same time, we can enforce 
duties of cooperation and good faith. I would be very uncomfortable with a 
contract law that attempted to apply a plain meaning rule and a strict parol 
evidence rule to every situation.” In a great many cases, this would ignore actual 
expectations and allow the lawyers for the side that got to do the drafting to create 
a license for its sales people to lie and mislead. I would be more comfortable with 
Dean Scott’s approach if it were limited to cases where bargainers were 
represented by lawyers and the language of the writing was subject to 
negotiation. 





24 R. E. Scott, ‘The Case for Formalism in Relational Contract’ (2000) 94 Northwestern University 
Law Review 847, 861. See, also, R. E. Scott, ‘Comment’ (2002) 52 Hastings Law Journal 700: 
‘{T]here are powerful normative forces in relational contracts and ... they regulate a great deal 
of the relationship ... and ... therefore legal default rules serve a minor but very important 
purpose as kind of a nuclear umbrella. ... [T]here’s a difference between Contract as an 
institution, which is synthetic and relational, and Contract Law which is simple, formal, 
classical ... We have a set of rules for umbrella legal enforcement, and then a set of informal 
social norms that are better if not judicialised.’ 

25 Parties in specific industries or trades can minimize the risk of having agreements interpreted in 
light of an expanded consideration of context if this is what they want. They can withdraw from 
the public courts by providing for arbitration. Insofar as they can influence or control who will 
do the arbitrating, they can opt for an expert who will bring an expanded view of context 
because of his experience. Or they can opt for a person who approaches written contracts very 
literally. Professor Daintith suggests that the presence of arbitration clauses in contracts does 
not necessarily suggest that parties expect conflict. ‘[E]xperience shows that parties do not in 
fact resort to arbitration as a mode of settlement [in the iron ore market]. Incorporation of an 
arbitration clause, I would suggest, shows only that the parties wish to avoid the possibility that 
a dispute will come before the ordinary courts.’ T. Daintith and G. Teubner (eds), The Design 
and the Performance of Long-Term Contracts, in Contract and Organisation: Legal Analysis in 
the Light of Economic and Social Theory (Berlin: Walter de Gruyter, 1986) 164. For a criticism 
of the move to arbitration that is so common today, see C. A. Carr and M. R. Jencks, “The 
eras of Business and Commercial Dispute Resolution’ (2000) 88 Kentucky Law Journal 

26 This was the approach of the United States Court of Appeals for the Seventh Circuit in the 
early 1980s. See Binks Manufacturing Co v National Presto Industries, Inc 709 F.2d 1109 (7th 
Cir. 1983); Air Line Stewards and Stewardesses Assoc v Trans World Airlines 713 F.2d 319 (7th 
Cir. 1983). Given that court’s tendency to ignore its own precedents, the status of these 
decisions is uncertain. See Linzer, n 5 above. 
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Scott acknowledges that ‘[o]Jne who argues for a return to acontextual modes of 
interpretation has to concede, and I do, that there are real costs to a return to the 
common law approach.’”’ This is well said. Yet there is another point: I am still 
enough of a legal realist to doubt whether courts would or could abandon a 
contextual approach to giving meaning to language and behavior. Just as some 
writers are skeptical about whether courts can apply a realist approach, we can be 
equally skeptical about whether courts can be truly formal and close their eyes to 
everything but the words on a piece of paper. Even the classic formalist parol 
evidence rule allowed contextual evidence if terms were ‘ambiguous.’ In the hands 
of many judges, this opens the door to a case-by-case policy approach. Would the 
advocates of near-certainty abandon this exception? Could they abandon it if they 
wanted to do so without reducing contract interpretation to an empty ritual? Or 
put in Chief Judge Richard Posner’s words: f 


[It is] an embarrassment for a theory of judicial legitimacy that denies that judges have any 
right to exercise discretion. A choice among semantically plausible interpretations of a text, 
in circumstances remote from those contemplated by its drafters, requires the exercise of 
discretion and the weighing of consequences. Reading is not a form of deduction; 
understanding requires a consideration of consequences... The broader principle ... is that if 
one possible interpretation of an ambiguous statement would entail absurd or terrible 
results, that is a good reason to adopt an alternative interpretation. 


Furthermore, if we really wanted certainty and predictability, we would have to 
wipe out such doctrines as waiver and estoppel. We would have to do without 
doctrines such as substantial performance or requirements that breaches be 
material in order to trigger rights to call off contracts. We would have to make 
very clear any rules that required aggrieved parties to give notice that they 
considered the contract to be breached. Furthermore, I cannot imagine anything 
such as the doctrines of mistake, impossibility and frustration being expressed in 
certain terms that did not require judgment. Perhaps others can imagine judges 
closing their eyes to context, but my imagination will not carry me that far. Even 
the most formalist judge will read the paper deal knowing that it describes a sale of 
machinery, a bank loan, a franchise under which one party gains rights to sell new 
cars and so on. Such a judge probably will have his or her own experiences that 
will color the way that he or she understands the language used as applied to the 
situation before the court. Moreover, such a judge, or his or her law clerk, will 
have read some or all of the record on appeal, and usually it is filled with context. 
This is not to say that a formalist judge cannot write an acontextual opinion. 
However, decision and rationalization are different matters. 

Moreover, the possibility of minting useful default rules that would eliminate 
almost all uncertainty strikes me as questionable. I can imagine some relatively 
certain default rules.” I suspect, however, that in creating default rules for many 
situations courts would feel a need to use some general terms calling on judgment 





27 R. E. Scott, ‘Is Article Two the Best We Can Do?’ (2001) 52 Hastings Law Journal 677, 687. 

28 R. A. Posner, ‘What Am I? A Potted Plant?’ The New Republic, 18 Sept 1987, 23. Posner 
continues, saying: “There has never been a time when the courts of the United States, state or 
federal, behaved consistently in accordance with ... [legal formalism]. Nor could they, for 
reasons rooted in the nature of law and legal institutions, in the limitations of human 
knowledge, and in the character of the political system.’ 

29 For example, when a contract made in Madison, Wisconsin speaks of the price as a specified 
number of dollars, American law would tell the judge to read this as United States dollars and 
not Australian dollars. Yet the case gets harder when the parties deal over the Internet and one 
is in Madison and the other is in Sydney. 
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in application. For example, suppose the parties failed to provide for the time of 
performance. I accept that it might be very useful to know for sure whether the 
seller would have to perform a day, a week or a month after the contract was 
signed. Nonetheless, can we imagine being satisfied with a rule that provided that 
all contracts made without a fixed date for delivery had to be performed within 
a week after they were signed? The rule would Jook certain, but there is not 
much more that could be said for it. Courts could gain certainty by refusing 
to enforce any contract that did not specify a date for performance. Yet this 
would make many bargains unenforceable even when it was clear that a 
seller’s failure to deliver had continued far beyond any reasonable time for 
performance. I would find this too much to pay for whatever benefits near 
certainty would bring. _ l 

Furthermore, I can imagine many situations where there would be good 
arguments for both sides as we tried to apply these brave new clear default rules to 
the particular facts of the case. It is not news that even certain rules do not 
necessarily yield certain results as applied, particularly in an adversary system that 
rewards lawyers for putting a self-serving spin on situations. And jurors and 
judges can pretend that facts exist, or do not exist, as a means to defeat a result 
seemingly dictated by the clearest rule of substantive law that the most skilled 
drafter can fashion. This may not be playing the game, but those of us who read 
briefs and excerpts from the record as well as appellate opinions have so often 
been startled when appellate judges get to where they want to go by fudging the 
facts that we really should no longer be surprised. 

Scott, as well as others such as Bernstein, argue that business people may honor 
relational norms and sanctions while a relationship is underway, but when it 
breaks up, they may want ‘end-game norms’ to apply.*° These end-game norms 
often appear in written formal contracts, but parties may pay little attention to 
them as they perform. During the life of a relationship, for example, a buyer may 
accept delayed deliveries. Once the parties reach the end-game when the 
relationship is not going to continue, the buyer may wish to insist on the written 
contract’s fixed delivery dates to justify ending or limiting its obligations to the 
seller. The point is similar to one that Professor Fuller made in his 1947 casebook: 


The practice actually followed in the settlement of claims by companies which employ a 
standard form for transacting business is often much more liberal than might be inferred 
.from the terms of the contract they ask their customers to sign. ... The companies ... seek a 
contractual margin of safety within which they can exercise their own discretion free from 
the threat of litigation ....° 


Once a relationship comes to the end-game, reading a written contract literally 
sometimes may seem appropriate. For example, this often will be the case when 
the contract deals with borrowing money. I think that most people understand 
that money lenders can be expected to turn to the text of financing instruments 
when it comes time to call in a loan. Sometimes, however, turning to a writing at 








30 See R. Scott, ‘A Relational Theory of Default Rules for Commercial Contracts’ (1990) 19 
Journal of Legal Studies 597, 615: ‘The parties, in essence, have learned to behave under two sets 
of rules: a strict set of rules for legal enforcement and a more flexible set of rules for social 
enforcement.’ 

L. L. Fuller, Basic Contract Law (St. Paul, MN: West Publishing Co., 1947) 213. He continues: 
‘To obtain a proper perspective of the whole question, one must also consider whether trial in 
court, especially before a jury, is an efficient and just means of settling disputes involving small 
sums.’ 
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end-game would only disappoint expectations created during the process of 
attempting to maintain a relationship. Courts had good reasons for fashioning the 
doctrines of waiver, interpreting contracts by the course of performance and rules 
that require an aggrieved party to give the other notice that s/he thinks that there 
has been a breach of contract. We cannot assume that parties always intend one 
set of rules for performance and another for resolving disputes before courts.°” 
This would seem particularly true when a written document was signed as a 
formality signifying commitment but not read nor understood by those who 
negotiated it. 

Professor Lisa Bernstein has engaged in a grand empirical study of commercial 
custom.” Llewellyn, in drafting Article 2 of the UCC, again and again turned to 
business practices to give content to the qualitative standards found in his rules. 
After interviewing many business people, Bernstein does not find much trade 
usage that would be useful to courts in deciding particular cases. Customs are 
vague, and they often differ from place to place. Published codes of trade practice 
often are far more political than empirical, reflecting power struggles in trade 
associations rather than the expectations of typical members of the trade. 

Bernstein’s judgment about usage often will be right. Yet there are some 
customs and practices that can give meaning to the words in an agreement. 
Seldom, however, can judges just pick up the quaint native customs of business 
people and plug them into contracts without interpretation. Customs often are 
vague and qualified by imprecise exceptions. At best, such a custom may influence 
a court’s judgment but not decide the case. Judges and jurors can be informed 
about community standards by expert witnesses. Of course, a critic may object 
that experts can be bought to testify to just about anything. Of course, we can 
hope that legal decision-makers can ward off biased claims in light of what makes 
sense in a commercial setting, at least in most cases. 

Llewellyn had a different argument for the qualitative approach of Article 2 of 
the UCC. Judges might not be able to rely on trade usage because none existed or 
none could be proved. There also might be no established default rule because 
courts would not have worked one out incrementally through a series of cases. 
Nonetheless, Llewellyn argued that judges could rely on their ‘situation sense’? - 
informed intuition - and the policies expressed and implied in the Code, and, 
perhaps, in the legal culture of their time.” He thought that typically judges would 
reach a defensible result, although they might not explain it well. In America there 











32 See S. Macaulay, ‘Relational Contracts Floating on a Sea of Custom? Thoughts About the 
va 2 Jan Macneil and Lisa Bernstein’ (2000) 94 Northwestern University Law Review 775, 

33 See L. Bernstein, ‘The Questionable Empirical Basis of Article 2’s Incorporation Strategy: A 
Preliminary Study’ (1999) 66 University of Chicago Law Review 710; L. Bernstein, ‘Merchant 
Law in a Merchant Court: Rethinking the Code’s Search for Immanent Business Norms’ (1996) 
144 University of Pennsylvania Law Review 1765. For my largely favourable comments on 
Bernstein’s work, see S. Macaulay, ‘Relational Contracts Floating on a Sea of Custom? 
Thoughts About the Ideas of Ian Macneil and Lisa Bernstein’ ibid. Compare R. Epstein, 
‘Confusion About Custom: Disentangling Informal Customs from Standard Contractual 
Provisions’ (1999) 66 University of Chicago Law Review 821. 

34 See Twining above, n 16 above, 225 (‘A judge in a commercial case who can see the facts in the 
way businessmen would see them, as well as from the lawyer’s point of view and from the point 
of view of the “mores” of the community as a whole, has grasped “wisdom.””). 

35 See Liewellyn above, n 16 above, 4. Leon Trakman develops this idea and argues that judicial 
discretion will not be capricious because of the inherent controls in the common Jaw system 
apart from the rules of contract law. See Trakman, ‘The Effect of Illegality in the Law of 
Contract: Suggestions for Reform’ (1977) 55 Canadian Bar Review/La Revue due Barreau 
Canadien 627, 652-54. 
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are many roads to a judgeship, but some judges will have some background in 
business as a result of their practice before they took the bench. In many cases, the 
practice of law itself involves participating in a small business, and this experience 
could affect attitudes and assumptions. Lawyers argue legal rules, but they know 
that appeals to “common sense” can reinforce their technical claim. 

Would an informed intuitive policy approach produce complete uncertainty? 
Llewellyn argues that it would produce ‘reckonability’ rather than uncertainty. 
Farber and Matheson note: 


Courts often resort to conclusory language in find that a manifestation rises to the level of a 
promise... [RJelationships and surrounding circumstances do not speak for themselves. They 
must be interpreted by judges on the basis of expectations likely to arise between similarly 
situated parties. The conclusory tone follows because we are being told what we ought to 
already understand as members of the community.* 


Lawyers might not know for sure how a particular case would be resolved, but, as 
members of the community of commercial lawyers, they would have a good idea 
of the probabilities. They would be aware that some cases were close ones with 
good arguments for both sides. These they could consider settling, and these 
situations might provoke changes in drafting, negotiation or both in the future. 
Those who advise American corporations are not helpless in the face of demands 
for such things as ‘commercial reasonableness’ and avoiding ‘unconscionability.’ 
They can help clients change behavior so that there is little question about running 
afoul of such qualitative standards. They can advise clients about the risks, and 
clients can decide to take the chance that a court might disapprove of certain 
practices. Lawyers might even get their clients to tone down advertising that 
creates expectations that they cannot satisfy. 

If the burden on business flowing from a particular application of a rule were 
great enough, business interests could seek legislation to clarify or reverse the 
offending reading of the law. Their lawyers could redraft standard language to 
make it more likely that they would win the next time the problem comes before 
the courts. In some situations, they could move the game from the courts to 
arbitration and select their own judges and rules. 

Clearly, any intuitive approach to the qualitative standards found in Article 2 
will not serve the purposes that Dean Scott specifies in his writings. It will not give 
us uniformity in the application of the law nor produce clear default rules. 
Nonetheless, Liewellyn’s whole approach should prompt us to ask how much 
uniformity we need and what price are we willing to pay for it? Dean Scott’s study 
suggests that courts have not defined general standards or worked out specific 
rules very often. They just announce conclusions without offering much by way of 
explanation. Yet we can ask whether American contracts decisions leave an 
experienced business lawyer at sea with no land in sight. It would be hard to 
answer this question by an empirical study because of the vagueness of the 
question. Nonetheless, the lawyers with whom I talk continue to draft contracts 
and to interpret them for clients. Many of them are confident that they can predict 
what courts are likely to do with a contract problem. Again, there may be types of 
contracts or particular situations where more certainty would be highly valuable 
and where other-than-legal relational norms and sanctions are all that we need. 
However, giving content to this idea requires that we look at the realities of 








36 Farber and Matheson, ‘Beyond Promissory Estoppel: Contract Law and the “Invisible 
Handshake’’‘(1985) 52 University of Chicago Law Review 903, 915 n 45. 
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various types of business transactions in detail before we make judgments about 
the need for greater certainty and clarity, the power of relational norms and 
sanctions and the costs of a flexible judicial approach. The problem is to avoid 
over-generalisation. 

This is but a quick sketch of debates in the American contract field. Yet it 
should make clear that not everyone accepts that courts should pursue the implicit 
dimensions of contract. Moreover, American contract law has not been certain 
and perfectly predictable. 


‘The Rule of Law’, Trust and Economic Development 

Concern for the ‘rule of law’ could inhibit courts from searching for the implicit 
dimensions of contract.*” Hendley observes that the phrase ‘has become a trendy 
political slogan around the world. However, she notes that the content of the 
phrase and the means to achieve this goal are most uncertain. Ohnesorge has 
reviewed the various publications of international organisations, political leaders 
and scholars who deal with the concept.” He finds that those who are not lawyers 
tend to assume that the rule of law is a condition of a society which is governed 
by a complete and functioning legal system. A society either is characterised by the 
rule of law or it is not. These writers assume that legal rules are ‘not subject 
to significant indeterminacy, and that these are sufficient to provide single 
correct solutions without resorting to principles, policies or purposes.” They 
also assume that the rule of law is useful because the more the future can be 
made predictable, the easier it is to plan and take risks in a capitalist society. 
Under this view of the rule of law, the outcome of contract disputes should be 
predictable. Contract law would deter breaches and provide compensation when a 
party failed to perform. However, judges often will differ about the implications of 
words and behavior in context. This means that seeking the implicit dimensions to 
a contract would insert uncertainty into the system because the courts would have 
to exercise judgment about what was implied but not expressed. This is to be 
avoided. 

Ohnesorge notes that legal scholars tend to see the rule of law only as an 
aspiration. A society honors the rule of law when a high number of its 
characteristics are met a high percentage of the time. These scholars have read 
many cases where the rules and their application to the facts were debatable. They 
are skeptical about whether single correct solutions exist for the kinds of cases that 
are filtered into appellate courts. Legal realism and experience have taught lawyers 
that the outcome of particular cases can never be perfectly certain. Nonetheless, as 





37 For excellent discussions of the idea of the rule of law, see W. C. Whitford, ‘The Rule of Law’ 
2000 Wisconsin Law Review 723; F. Lovett, ‘A Positivist Account of the Rule of Law’ (2002) 27 
Law & Social Inquiry 41; M. Krygier, ‘The Rule of Law’ in N. J. Smelser and P. B. Bates (ede) 
International Encyclopedia of the Social & Behavioral Sciences (Amsterdam: Elsevier, 2001) 
13403. Stephen Lubben examines claims that an approach to contract interpretation resting on 
qualitative standards is the same as the German free law movement that the Nazi’s found 
useful, Not surprisingly, he is very sceptical of such a position. See S. J. Lubben, ‘Chief Justice 
Traynor’s Contract Jurisprudence and the Free Law Dilemma: Nazism, the Judiciary, and 
California’s Contract Law’ (1998) 7 Southern California Interdisciplinary Law Journal 81. See 
also E. L. Rubin, ‘Discretion and Its Discontents’ (1997) 72 Chicago Kent Law Review 1299. 

38 K. Hendley, ‘The Rule of Law and Economic Development in a Global Era’ in A. Sarat (ed) 
The Blackwell Companion to Law and Society (forthcoming). 

39 J. Ohnesorge, The Rule of Law, Economic Development, and the Developmental States of 
Northeast Asia (C. Antons (ed), forthcoming 2002). 

40 Ibid at n 9. 
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we have seen, some legal scholars seek to increase the predictability of what courts 
will do with contract disputes. 

The formal classical model of contract law has an illustrious history. We find 
traces of this version of the rule of law in Shakespeare’s The Merchant of Venice. 
As you recall, Antonio has breached a contract, and, under its terms, he owes 
Shylock a pound of flesh. Several characters look for a way out, but others argue 
that the economy of Venice depends on the certain and predictable enforcement of 
contracts. Even Antonio himself rejects a suggestion that the judge should not 
enforce the bargain. He says that if the course of the law is denied, it will ‘impeach 
the justice of the state’. This will harm the ‘trade and profit of the city’. Of course, 
Shakespeare finds a way out of the dilemma, but it involves at least claiming to 
enforce the letter of the contract in the most formal sense. Shylock could take his 
pound of flesh, but he could not take a drop of blood. Shakespeare’s court refused 
to look at the implicit dimension of that contract. 

We also find traces of the classic model of the role of contract in the writings of 
the great sociologist Max Weber. Weber argued that capitalism and increasing 
‘formal rationality’ go together. David Trubek tells us that Weber thought only ; a 
formal system of law can be predictable enough to support economic activity.’ 
Law: seeking substantive ends leads to particularistic decisions. Such decisions 
make it impossible for business people to know in advance the right answers to 
legal questions. Formal justice, Weber argues, enhances individual opportunities, 
promotes self-determination and helps assure individual freedom.” Trubek notes 
that Weber also argues, perhaps paradoxically, that formal thought in law may 
actually defeat the intent of transacting parties, and benefit those with power and 








41 D. M. Trubek, ‘Reconstructing Max Weber’s Sociology of Law’ (1985) 37 Stanford Law Review 
919. See, also, D. M. Trubek, ‘Max Weber’s Tragic Modernism and the Study of Law in 
Society’ (1986) 20 Law & Society Review 573. See, also, D. Campbell, ‘Truth Claims and Value- 
redom È the Treatment of Legitimacy: The Case of Weber’ (1986) 13 Journal of Law and 

ociety : 

42 On the other hand, a group of scholars has told us that economic conditions throughout the 
world are better in nations that have legal systems based on the common law than in nations 
with legal systems based on European continental codes. Florencio Lopez-de-Silanes, Rafael La 
Porta, Andrei Shleifer and Robert Vishny reached this conclusion in a study conducted for the 
National Bureau of Economic Research. See R. Morin, ‘Unconventional Wisdom: New Facts 
and Hot Stats from the Social Sciences’ The Washington Post 1 November 1998. The current 
version of the paper is ‘Courts: The Lex Mundi Project’ revised March 2002. It is available at 
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Wessel, ‘Capital: The Legal DNA of Good Economics, Wall Street Journal’ 6 September 
2001, relies on Andrei Shleifer’s work to show: ‘Rule-laden civil-law countries aren’t well- 
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applying vague rationalisations for regulation. This explanation is consistent with Weber’s 
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correlation between a legal culture based on common-law approaches and economic success, we 
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and Japanese economic miracles. Taiwan, South Korea and Japan all are civil law systems and 
economic successes. It is hard to believe that the more recent economic difficulties of these 
nations can be explained by the absence of the common-law tradition in these countries. There 
are many more likely suspects. Compare P. J. McConnaughay, ‘Rethinking the Role of Law 
and Contracts in East-West Commercial Relationships’(2001) 41 Virginia Journal of 
International Law 427, 432: ‘The much-heralded worldwide “harmonization” of commercial 
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reasonable articulation in commercial laws and contracts.’ 
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wealth. In fact, Weber suggested that completely formal thought may be 
impossible. 

Many scholars have been critical of the approaches to development championed 
by the World Bank and the International Monetary Fund, which have included the 
rule of law as a key component. The larger criticisms focus on the presumption 
that private actors in markets unchecked by regulation produce the greatest good. 
As Silbey remarks, ‘[l]aw is relegated to ... [a] ... subordinate role as a background 
figure providing context but little determinative action ... [T]he market narrative is 
a parable about lowering expectations about what collectivities can or should do. It 
thus asks us to limit our conceptions of justice to a contentless efficiency.’ 

Conceding that many of the ideas captured by the phrase ‘rule of law’ are valuable, 
other critics question whether it is enough to enact particular laws or to adopt a 
formalist approach. Creating a rule of law with substance is not a mere technical 
matter. Legal institutions rest on a larger legal culture.“ In Campbell’s words: ‘An 
effective contract law requires an ethically endorsed framework for cooperation 
between involved parties which cannot be reduced to technical predictability. 

Accepting that nations in transition to market economies need laws governing 
property, contract and bankruptcy, must courts abandon searching for the 
implicit dimensions of contract and operate in as formalist a way as possible? 
First, we could argue again that contract law plays but a minor role in a limited 
subset of situations.“ As a result, courts are free to argue their decisions in terms 
of substantive rationality; any loss in predictability just will not matter much. 
Whatever theories say about the efficiency of clear rules, American contract law 
often is uncertain, featuring a rule neatly matched by a counterrule. Often there is, 
as Duncan Kennedy has pointed out, what seems to be a hard rule but it is 
encircled by a periphery of soft exceptions. American legal procedure is costly 
and subject to procedural games such as discovery abuse and what seems to be 
endless delays. We have a relatively easy system of bankruptcy that can serve to 
wipe out or modify drastically contractual obligations. Nonetheless, even with 
this kind of uncertain contract law in action, America has enjoyed great economic 
success. What is predictable is that contracts in the United States will be carried 





43 See, eg J. E. Stiglitz, Globalization and Its Discontents (New York: W. W. Norton & Co., 2002) 
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out in an acceptable fashion. When Americans make a contract, it is not certain 
that it be performed to the letter of its text or performed at all. Yet, it is a good bet 
that the parties will perform acceptably. 

In my 1963 study of business practices related to contract, I note that 
‘business units are organised to perform commitments ...°° Most simply, 
someone in the seller’s organisation must have a reason to stop goods that have 
been ordered from being delivered to the buyer. Someone in the buyer’s 
organisation must have a reason to stop the standard procedure for paying bills. 
In an absence of a reason to the contrary, commitments are honored as a matter of 
course. Documents are needed to establish that there is a commitment. Sales 
people must communicate with financial people so that they will approve credit, to 
engineering people so that they will design and make the goods, and to shipping 
people so that they will package and deliver them. Of course, there can be 
mistakes, but most of the time mistakes are discovered and corrected. Contract 
law may play some subtle and indirect role in all of this. Business people do know 
that there are such things as actions for breach of contract. They also know that 
their reputation with their trading partner is valuable, and they do not knowingly 
do things that would damage it without a good reason. Most of the time, I would 
guess, avoiding breach of contract litigation is not something that business people 
spend much time thinking about. Insofar as this is true, the style of contract 
analysis used by judges will not matter much to people who are not law 
professors. 

Some scholars have argued that contract law plays a real and essential role in 
market economies. The case for formal approaches to maximise predictability 
importantly turns on one’s position about such an economic role. Douglass 
North, for example, argues that relational contract sanctions work in simple 
transactions but complex contracts require formal drafting and the possibility of 
legal enforcement.” Farber stresses the potential costs of relying on informal 
relational sanctions. He contends: 


-[IJnformal incentives [to gain acceptable contract performance] are costly; to the extent that 

' inadequate legal incentives cause excessive use of informal incentives, economic efficiency 
suffers... Customers will tend to deal with sellers with whom they have dealt before and will 
tend not to engage in a widespread search for sellers. As a result, their willingness to shop for 
better prices can decrease. Furthermore, entry by new sellers becomes more difficult, because 
a reputation for reliability cannot be immediately established. Although these effects on 
behavior are difficult to quantify, they nevertheless represent real costs, because they impede 
the market’s movement toward equilibrium.” 


Johnson, McMillan and Woodruff surveyed about 1,500 privately owned 
manufacturing firms in Poland, Slovakia, Romania, Russia and Ukraine.” They 
found that ‘while informal relationships are the main basis for our firms’ 
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contracting, the formal institutions also foster contracting ... [Workable courts 
encourage firms to take on new partners. It is by making it easier for new firms to 
enter that having workable courts improves on relational contracting and boosts 
overall productivity.’ Deakin, Lane and Wilkinson™ argue that contract law plays 
an important role in fostering trust, but they expand the idea of contract law to 
include both the legal and the other-than-legal norms external to the contract that 
create a stable framework for the process of exchange and the presence of a sense 
of trust between the parties. 

While there is substance in all of these arguments, each can be questioned. These 
qualifications and doubts suggest that contract law may play a role only in a 
limited subset of cases. North’s suggestion that relational contract is confined to 
simple transactions runs counter to experience, particularly in Asia.-° We can find 
many complex contracts made and performed in situations where the chance of an 
effective legal remedy for breach is low or nonexistent. Indeed, a long-term 
complex contract often defeats a court’s abilities to provide meaningful remedies 
for breach.” Relying on long-term continuing relationships can involve costs, as 
Farber suggests. However, Professor Okun pointed out that there are also gains.~® 
He distinguishes auction markets from what he calls ‘consumer markets’, but his 
use of the term ‘consumer’ differs from the way most contracts professors would 
use it. In an auction market supply and demand affect prices directly, and we often 
get the benefits of competition. However, in what he calls consumer markets, 
buyers do not invest what would be needed to find a dependable seller offering the 
lowest price. Products sold in these markets usually are not standardised. Relying 
on long-term relationships minimises the costs of shopping and trying out 
products. Often the seller’s reliability is highly valuable to the buyer who will not 
be able to procure a substitute quickly enough to avoid large losses. Okun 
concludes that whether the costs outweigh the gains is unclear. Often contract law 
enforced through the courts could do little to offset the losses a breach might 
cause. Awarding the increased costs of getting substitute goods elsewhere will not 
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Pennsylvania. Eleven appellate judges considered the case. Six found that the record supported 
the trial court’s decision that no contract had been formed for the additional ore boats; five 
dissented and would have reversed. The majority said that a court could not fashion an 
escalator clause for the transactions covered by the option. It seemed to require that the basis 
for such a clause be found in the parties’ agreement or trade usage. The dissenters thought that 
the trial court should have fashioned a reasonable option clause not limited to what it could find 
in the express agreement and trade usage. It was not clear how the dissenters would have the 
trial court fashion a reasonable escalator clause. Apparently, it was to use its discretion and 
make its own judgments about what a reasonable clause would provide. 

58 A. Okun, Prices & Quantities: A Macroeconomic Analysis (Washington, DC: Brookings 
Institution, 1981) 89, 134-178. 
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work because either there are no substitutes available or they cannot be made and 
shipped in time. There may be little, if any, evidence of whether there would have 
been profits had there been no. breach or the dollar amount of those profits. 

Finally, it is unclear whether some blend of contract law enforced through 
courts and informal sanctions for breach creates the trust needed for a market 
economy. Generally, I agree with Deakin, Lane and Wilkinson that many factors 
unite to support the trust necessary for people to make plans and take risks. 
Indeed, if business people think that there is an efficient and effective system of 
contract law, it would not matter if they were wrong as long as they do not 
discover the truth through bitter experience. However, I have some reservations 
about what business people think that the law could do for them if a supplier 
failed to perform a contract or a buyer failed to pay. A few years ago, I responded 
to Deakin and his colleagues, saying: 


I suspect that contract law contributes to trust most of those who know the least about it. 
My guess is that it operates as a vague threat that should be avoided in all but a few 
situations. As I argued in 1977: 


The contract litigation process may also maintain a vague sense of threat that keeps everyone 
reasonably reliable ... For this process to operate, it is not necessary that business managers 
understand contract norms and the realities of the litigation process. Perhaps all that is 
needed is a sense that breach may entail disagreeable legal problems. 


If Deakin, Lane and Wilkinson would define contract to include all of the legal 
devices that support secured transactions - real estate mortgages, structures that 
support buying machine tools, jet aircraft, automobiles and other expensive items 
‘on. time’ and the like - their position would seem even stronger. Secured 
transactions are where I think effective law matters most. However, even with this 
expansion, we must remember that the institution of secured financing also rests 
on other-than-legal tools such as credit ratings and ways of communicating 
information, rumors and gossip about the financial health of individuals and 
corporations.© Even here creditors write off a percentage of their loans as 
uncollectible and sometimes find their security of only marginal value. To some 
extent, the credit system works because the cost of these bad debts can be included 
in the overall price for credit. 

Daintith suggests that business people in the iron ore industry distinguish 
written agreements from letters and memoranda. However, what is important to 
them is the formality itself and not legal enforceability. In other words, a formal 
written contract can have symbolic power. He explains the attachment to 
contractual form as follows: 


First, the LTC [long term contract] facilitates the dealings of buyer and seller with important 
third parties. It reassures lenders ... It offers tidy answers to governments anxious for a fair 
return on their natural resources. 





59 S. Macaulay, ‘Crime and Custom in Business Society’ (1995) 22 Journal of Law and Society 248, 
citing S. Macaulay, ‘Elegant Models, Empirical Pictures, and the Complexities of Contract’ 
(197) 11 Law & Society Review 508, 518-520. Compare I. Bohnet, B. 8. Frey and S. Huck, 
“More Order with Less Law: On Contract Enforcement, Trust and Crowding’ (2001) 95 
American Political Science Review 131; A. Bigsten et al, "Contract Flexibility and Dispute 
Resolution in African Manufacturing’ (2000) 36 Journal of Development Studies 1. 
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Second, it provides a fairly comprehensive set of parameters for the parties’ regular - or 
irregular - dealings and discussions. If problems arise, say on a matter like quality, the LTC 
offers a series of elements - price, quantity, shipping, etc - which, at least at the beginning of 
the negotiation are fixed points of reference ... 


Third, and most important, the LTC creates a privileged trading relationship between the 
parties, which is of great importance in times of difficult markets, of glut or scarcity, in the 
sense that it reinforces, by rendering unambiguous, each party’s claim to remain in business 
relations with the other. It thus gives better, but not absolute, security to the trading position 
of each party.” 


All in all, I doubt that courts seeking the implicit dimensions of contract would 
exert much influence on most business persons’ assumptions about whether 
contract law might influence the other party’s decisions about performing the 
bargain. Most business people do not stay up nights reading appellate opinions 
about contract law. Most of them seldom face contract litigation. A trade 
publication might tell them something about a case involving an unusual 
newsworthy situation, but such a story would be read in light of the business 
person’s own experiences. My guess is that only a business person burned by a 
judicial opinion that “makes no sense” in his or her own case would lose his or her 
faith that most contracts will be performed and that contract law might make 
some contribution at the margin. 

The American economy has been successful over the past half century, but we 
have lived with an uncertain contract law. In America we have gone from classic 
formalism, with many counter rules such as waiver, to Llewellyn’s Article 2 of the 
Uniform Commercial Code. Article 2, to a great extent, called for ‘judging in the 
grand style’ and celebrated Weber’s substantive rationality. Conservative judges 
appointed by President Reagan ; and like-minded governors have moved us toward 
a kind of formal rationality. However, formalism always has proved to be 
unstable, at least in the United States. Our judges and scholars have never been 
comfortable with certain rules that produce results that are hard to stomach. 
Moreover, there are enough wild cards in our contract law that any judge who 
wants to evade a clear formally rational rule in a particular case can rationalize his 
or her decision with a nicely aged precedent. 

Ronen Shamir has examined Max Weber’s arguments about formally rational 
and substantively rational styles of law in United States history. He sees a never- 
ending series of cycles: 


[T]he interplay between ideally formal and ideally substantive law corresponds to the 
interplay between periods of stability and reform in the political arena... 


61 T. Daintith, ‘The Design and the Performance of Long-Term Contracts’ in T. Daintith and 
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Theory (Berlin: Walter de Gruyter, 1986) 164, 187-188. Compare E. L. Rubin, ‘The Nonjudicial 
Life of Contract: Beyond the Shadow of the Law’ (1995) 90 Northwestern University Law 
Review 107 (‘There is a vast world of commercial relations - of contractual relations - waiting 
outside the judiciary’s narrow chambers ... [When Grant Gilmore told us that Contract is 
Dead, he meant] that we must venture forth into that world if we want to avoid the charnel 
house of intellectual irrelevance.’) 
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Autonomous law is discarded when its internal tensions and inconsistencies can no longer be 
sustained. But in order to institutionalise and permanently root desired reforms, a 
reawakening of formal rationality, as a means of ensuring stability, security and 
predictability, is again called for. In the sphere of the economic market, this means that 
the same old capitalists may dominate again after such ‘radical’ changes as, say, the Wagner 
Labor Relations Act. In the legal sphere, this means that legalistic orientations and strict 
formal procedures regain their power, albeit under new conditions. It is by invoking Weber’s 
analysis that we may grasp the cycle of formal rationality - internal contradictions - 
substantive rationality — substantive rationality - routinization — formal rationality. Social 
change and progress appear, when they do, in the form of a spiral ascent: important and 
radical changes are introduced through substantive rationality; once in place, formal 
rationality, albeit on a new ‘progressive’ level, reappears.™ 


One reason for the instability and cyclic movement from formal to substantive 
rationality and then back again, is the way that we rationalise contract law. 
Despite almost a century of celebrating an objective theory and hundreds, if not 
thousands, of cases talking about a duty to read, contract still is supposed to rest 
on choice. Academic writers can brush aside the phrase “the meeting of the 
minds,” but courts still mention it constantly because it does express an important 
rationalisation widely accepted in society for contractual liability. When larger 
organisations deal with smaller organisations or with consumers, they use contract 
documents that resemble the statutes of private governments. Often it would be 
irrational to attempt to read these documents. Usually people i ignore them and 
rely on norms present in relational contracts. These private governments raise 
the text of the printed form contract only when trouble arises and when means 
more appropriate to relationships have failed. Whatever the efficiency claims for 
treating the document as if it had been freely agreed to and a reflection of the 
party’s contract, often the element of choice is just too attenuated for the comfort 
of a judge writing an opinion. Sometimes, we can suspect, second class choice is 
accompanied by a contract clause that, as applied to the particular case, just does 
not seem fair judged completely intuitively. Most of us will not worry about 
whether the expectations of a lawyer who tried to draft a license for sales people to 
lie will be defeated if a court seeks the real expectations of the one tricked. 
Importantly, this is American legal history. As I have emphasised, despite, or 
because of, the imprecise and often conflicting nature of our contract law, the 
American economy has been successful. Those who would argue for a limited 
judicial role, formal and clear rules and technical predictability can claim only that 
things might have been even better had we had a very different kind of contract 
law. Whether a different kind of contract law would have been beneficial is a 
difficult empirical question. It involves assumptions about when and how the 
nature of contract doctrine will matter to those who deal in a market economy. 
However, clearly there is room for a contract law with strong elements of 


64 Ibid 63-65. 

65 Macneil observes: ‘[NJo one can honestly say that consumers ought to read long documents of 
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flexibility and qualitative norms in many areas of business. Such a law is not 
wildly uncertain. As Llewellyn said, 


For the fact is that the work of our appellate courts all over the country is reckonable. It is 
reckonable first, and on a relative scale, far beyond what any sane man has any business 
expecting from a machinery devoted to settling disputes self-selected for their toughness. It is 
reckonable second, and on an absolute scale, quite sufficiently for skilled craftsmen to make 
usable and valuable judgments about likelihoods, and quite sufficiently to render the 
handling of an appeal a fitting subject for effective and satisfying craftsmanship. 


Yet it is also true that in some situations more formality and relatively 
clear default rules may be justified. However, we have only begun to look 
for those areas. One factor pointing in this direction is when parties are 
represented by lawyers, the document reflects real negotiation and parties and 
lawyers worried at the outset about the consequences of failure of performance 
and disrupting events such as wars, depressions and terrorism. Perhaps 
paradoxically another area might be consumer transactions where one side 
almost certainly will not be represented by lawyers. Clear rules here might cut the 
costs of consumers seeking remedies; consumers can seldom afford to battle about 
reasonableness and unconscionability when the product in issue cost only a few 
thousand dollars.© 


‘And now for something completely different’: Ian Macneil and 
relational contract theory 


If we are concerned about implied contracts and the text between the lines, the 
new formalists are not the only American scholars whom we should consider. Ian 
Macneil has, for over 30 years, championed relational contract theory.” He 
contrasts long-term continuing relationships with the discrete transactions often 
assumed by earlier writers and many common law judges to be the form of all 
contracts. Empirically, many of us have shown that the continuing relationship is 
extremely common.” Relationships have their own normative systems backed in 
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complex ways by sanction systems. Most simply, if parties are to continue the 
relationship, this may call for many adjustments of rights and duties over time. 
The risk of losing the relationship usually is a powerful sanction. Insofar as 
contract law rests on reasonable expectations and reliance, the relational nature of 
a transaction calls for a different kind of contract law. Such a law would recognise 
the implicit dimensions of contracts. 

Macneil draws an analytic distinction between discrete and relational contracts. 
Discrete contracts are abstract statements of the total obligation. The parties bring 
the future to the present and enter a contract that will define their obligations to 
each other. Context is unimportant. The parties may not have dealt before, and 
there is no assurance that they will deal again. Relational contracts, typically, are 
not specific and precise allocations of risk. They involve complex transactions, and 
often it is hard to determine when they begin and are to end. They are agreements 
to cooperate to achieve mutually desired goals. 

In a well-known passage, Gordon tells us that in relational contracts: 


parties treat their contracts more like marriages than like one-night stands. Obligations grow 
out of the commitment that they have made to one another, and the conventions that the 
trading community establishes for such commitments; they are not frozen at the initial 
moment of commitment, but change as circumstances change; the object of contracting is not 
primarily to allocate risks, but to signify a commitment to cooperate. In bad times parties are 
expected to lend one another mutual support, rather than standing on their rights; each will 
treat the others insistence on literal performance as willful obstructionism; if unexpected 
contingencies occur resulting in severe losses, the parties are to search for equitable ways of 
dividing the losses; and the sanction for egregiously bad behavior, is always, of course, 
refusal to deal again.” 


All human exchanges, Macneil asserts, involve norms. Some are internal to the 
exchange; others are external. Some norms are more appropriate to discrete 
transactions. For example, implementation of planning and obligations limited to 
the boundaries of consent fit more discrete deals. Other norms fit relational ones 
better. Here values such as maintaining the integrity of roles within the relation 
and maintaining the relationship itself are all important. Furthermore, more 
complex relationships can call for harmonising the arrangement with the 
surrounding social matrix. However, Macneil’s theory recognises that norms 
and sanctions can be applied by legal and other-than-legal institutions and 





Contrat entre Droit’ (1998) Economie et Société , which was published only in French. Jutras 
says: Belley studied ALCAN, and he tells the story of a transformation of the economic culture 
of corporations, from the traditional culture of relationships of trust, confidence and 
interdependence to a modern, technocratic culture of quality control and coordination, driven 
by fixed objectives of growth. Previous scholarship had emphasised the importance of implicit 
norms and personal! bonds of trust in long-term commercial contracts. Belley underlines the 
unresolved tension created in those contracts by the introduction of the depersonalised logic of 
expert system and explicit parameters of production. Supply contracts at ALCAN are very 
much explicit, but Belley’s research shows that the behaviour of parties in circumstances of 
uncertainty is guided by unspoken shared assumptions that make up underlying cultures of the 
contract. There is a plurality of such cultures, which together provide structure and depth to the 
terms of interaction between ALCAN and its suppliers. Next to the juridical culture of the 
explicit contract, there is, in particular, an economic culture of profitability and pragmatism, at 
once traditional (resting on interpersonal bonds of trust) and modern (resting on the cold 
technocratic comfort of expert systems). Furthermore, the process of explicit articulation of the 
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organisations. There are costs to imposing norms by formal legal means. 
Sometimes it makes sense to pay this price; often it does not. 

When we turn from theoretical constructs to looking at the world of buying and 
selling, we discover that matters are not so neat as a spectrum ranging from the 
discrete to the relational. We can debate whether there are any real world 
discrete transactions: Parties must have some sort of relationship in order to 
have at least the minimum of trust needed to bargain. Even in close relation- 
ships, moreover, parties usually do not leave everything to be worked out as they 
go. Moreover, sometimes the parties will structure a transaction as if it were a 
discrete one despite its relational elements. Sometimes the party with greater 
power wants a relationship based on trust and cooperation but also wants to 
reserve the power to hold the other to the letter of a written document when it is to 
its advantage. 

What does this mean for law? Several writers have called for a new relationally 
based system of contract doctrine.’’ Courts would look to standards based 
on Macneil’s rich classificatory scheme of internal and external contract 
norms. Feinman suggests that such an approach would look less like 
typical doctrinal method and more like policy analysis.’ Other scholars 
have worried whether courts would be capable of supervising the good faith 
of those in a relationship, and whether, if courts tried to do this, it would 
create major problems for those trying to plan what risks to assume and which to 
avoid. Trebilcock, for example, argues that Macneil’s relational approach 
cannot ‘yield determinate legal principles’ because it ‘entails a highly amorphous 
sociological inquiry that seems well beyond the competence of courts in 
case-by-case adjudication. ”? The key phrase in Trebilcock’s criticism is 
‘determinate legal principles’. Macneil’s writings raise the question whether a 
court could deal with a highly relational contract by using determinate legal 
principles. However, Macneil would accept that in some situations courts should 
treat what are in fact relational transactions as if they were discrete. When such a 
fiction is appropriate, determinate legal principles might be appropriate. The hard 
part, as I have said, is deciding when courts should honor the work of a corporate 
lawyer which she has labeled ‘contract’ when there is only second class consent, 
if that. 

Would a relational approach be ‘well beyond the competence of courts in 
case-by-case adjudication?’ If we think that any trial in an adversary system is 
more than a comforting ritual, we might ask why the principles of relational 
contract theory are any more difficult or amorphous than, for example, deciding 
whether to impose the death penalty or to remedy Microsoft’s violation of the 
antitrust laws by breaking up the corporation. This is not to deny that flexible 
approaches often present daunting problems for lawyers and judges. There is a 
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capability problem, and high cost barriers stand before putting on a case to be 
judged by standards such as reasonableness. Yet there is no reason to presume 
that courts will always get it wrong, apart from one’s faith in an anti-government 
ideology. 


A limited trace of optimism: the real deal resting on relational norms 
can be supported by courts inducing settlements rather than 
announcing judgments. 


Perhaps we should not conclude too quickly that the moral of my story is damned 
if you do and damned if you don’t. While there is more to law than just legal rules, 
doctrine can matter. I applaud the efforts of those attempting to give us better 
conceptual tools. We will, however, do better if we attempt to fashion doctrines 
more or less suited for specific types of contracts rather than trying to fabricate 
one grand contract law. Nonetheless, doctrine rests on assumptions about the 
society and its proper organisation. Brownsword tells us: 


There are two plausible ethics for contract law, individualism and cooperativism... It is not 
easy for contract doctrine (whether through notions of good faith, unconscionability, 
reasonableness, loyalty, legitimate expectation, or whatever) to hold strictly to either of these 
ethics in their most robust form. Doctrinal adherence to individualism will often seem out of 
touch with business practice (where compromise, adjustment, and partnering and the like 
govern dealings); but, equally, doctrinal adherence to cooperativism can put too great a 
strain on the idea of a common enterprise (at any rate, in the sense of an identity of 
interest).’* 


But Americans always want to eat their cake and have it too: We want both 
individualism and cooperativism at the same time. We bounce back and forth 
through cycles where we emphasize one and then the other. Yet it is a question of 
emphasis: words rationalising individualism are still there when our legal culture 
accepts more cooperativism. The one safe statement about American contract law 
in action is that it is messy. 

In some situations, there is no reason to think that courts will not be able to do 
as well in a contract case as they do in any other type of case. If we impose duties 
of cooperation or tell a court to give a remedy ‘if injustice can be avoided only by 
enforcement of the promise’,’”° our legal system often will reach at least acceptable 
results. Assuming that cost barriers permit, lawyers may be able to show judges 
what would be fair in a particular commercial context. The judges and the lawyers 
involved might never define ‘fair’ in a precise fashion that would satisfy a critic or 
offer answers to judges and lawyers in future cases. Nonetheless, all involved 
might accept that the results seemed to fall within an intuited zone of fairness. This 
process, however, might be very costly because it could require an exploration of 
the full commercial context. Of course, there is a risk that the judges might get it 
wrong, and cost barriers to proving the full context of a transaction would likely 
increase that risk. However, there is no’ reason to presume that the process always 
will be unduly costly or judges will always get it wrong. Perhaps if we conclude 
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that there is a problem in a type of case such as those involving consumers, we 
should advocate fiat rules for those kinds of situations. 

We can consider an example both of what can be done and some of the 
limitations. An Ohio trial court filled substantial gaps in a long-term contract in 
Oglebay Norton Co v Armco Inc’ The firms had close long-term continuing 
relations: Oglebay Norton ran iron ore boats on the Great Lakes, and it managed 
the Eveleth iron ore mining operation in Minnesota. Armco was a major steel 
producer, and it owned one third of the Eveleth operation. Armco had a seat on 
Oglebay Norton’s board of directors. In 1957, the firms entered a contract that 
required Oglebay to have adequate shipping capacity available for Armco. Armco 
was to use this shipping capacity if Armco wished to transport iron ore from 
mines in the Lake Superior district to Armco’s plants in the lower Great Lakes 
region. Armco was to pay ‘the regular net contract rates for the season as 
recognised by the leading iron ore shippers in such season.’ If there were no such 
regular net contract rate, ‘the parties shall mutually agree upon a rate for such 
transportation, taking into consideration the contract rate being charged for 
similar transportation by the leading independent vessel operators engaged in the 
transportation of iron ore from the Lake Superior District.’ 

During the next twenty-three years, the parties modified the contract four times. 
They continued to extend its duration until it finally ran until 2010. In 1980, they 
agreed that Oglebay Norton would upgrade its fleet to give self-unloading 
capability to each vessel used to haul Armco ore. To help pay for this large capital 
investment, Armco agreed to pay an additional twenty-five cents per ton shipped 
in the self-unloading vessels. From 1957 to 1983, Oglebay Norton based the price 
charged Armco on the rate published in Skillings Mining Review, a trade journal 
that gathered this information. In 1983, Armco, as was true of all American steel 
producers, had suffered heavy losses because of competition from foreign steel 
mills. The Wall Street Journal reported that ‘Armco had a $295 million loss in 
1983, bringing total losses for the last three years to about $1.3 billion.’”” Armco 
negotiated lower rates from Oglebay Norton for 1983. The parties, however, were 
unable to negotiate a rate for 1984 and 1985. Oglebay Norton billed Armco for 
ore shipped, but Armco rejected this bill and paid much less than Oglebay had 
demanded. To further complicate matters, after 1985, Skillings Mining Review no 
longer published rates for shipping iron ore on the Great Lakes. 

In 1986, Oglebay Norton sued for a declaratory judgment. ‘After a lengthy 
bench trial,’ the trial court made findings of fact and law. It found that the parties 
had intended to make a binding contract although the shipping rates were not 
settled. In such a case, the rate is a reasonable price. The court found a rate for the 
1987 season. To do this, it listened to the testimony of a person who was an 
economic and financial expert about freight rates on the Great Lakes. It had data 
about what Armco had paid in the past few years, and information about the rates 
that Oglebay Norton had quoted as the price for carrying Armco ore. It had 
evidence of what one of Armco’s competitors had paid. The trial court selected a 
rate that fell within the range of rates in evidence. Finally, the trial court ordered 
the parties to negotiate rates during the rest of the life of the contract. If they could 
not reach agreement, the parties were ordered to ask the court to appoint a 
mediator and to cooperate in mediation. The Supreme Court of Ohio affirmed this 
decision. 
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We can notice several things about the Oglebay Norton case. The reasonable rate 
was not a thing that existed in the world that could be just picked up and plugged 
into the contract. The trial court had to exercise judgment and create the rate 
based on information in the record. We do not know anything about the expert 
who testified at trial. How did he know what was being charged for Great Lakes 
shipping of this cargo? In 1996, a magazine story pointed out that there was not 
much competition among shipping companies because the steel companies owned 
their own fleets or were closely associated with particular operators of ore boats. 
The story commented: ‘Rates in the laker trade are difficult to get ahold of. 
Published rates are nothing more than a starting point, and with such an 
incestuous relationship between shippers and carriers, no one talks about what 
they actually pay.’”® Oglebay Norton tried to subpoena information about rates 
from independent vessel operators and captive fleets, but the trial court quashed 
these subpoenas before trial because Oglebay had no right to this proprietary 
information. Thus, the court had to use its judgment without precise information 
when it established a rate. Nonetheless, there is no reason to think that there was 
anything drastically wrong with the price that the court set. 

American contracts scholars might find the order to negotiate and then mediate 
future freight rates surprising. The contract had about twenty-two more years to 
run, and the court sought to support the relationship as best it could. If we assume 
that the relationship would continue more or less as it had in the past, the court’s 
approach seems reasonable. Oglebay Norton, after all, had invested in self- 
unloading ore boats at Armco’s request. The contract had not been in effect long 
enough after this major investment so that the extra payment per ton of iron ore 
would have covered this expense. The mediator could have reinforced a duty to 
negotiate in good faith. 

We do not know how well this structure worked. We know that the parties 
continued a business relationship at least until 1995, because Oglebay Norton’s 
Annual Report for that year stated that it had supplied advanced technology for 
Armco’s new continuous casting mill. However, all the effort of the Ohio courts 
probably failed to keep the Great Lakes shipping relationship alive in anything 
like its former state. Throughout the 1980s, the American steel industry faced 
great financial difficulty. In 1989, Armco sold much of its carbon steel making 
capacity to a joint venture it formed with a Japanese steel company. We can 
suspect that Armco had fewer, if any, requirements for hauling ore on the Great 
Lakes. Armco focused on making stainless steel: ‘Armco buys domestic steel and 
limited amounts of imported steel - including Japanese steel - to convert into pipe 
and tube at its downstream plants. Armco used to make the steel itself but now 
makes exclusively specialty steels....’”? In 1992, Armco bought about two thirds of 
its now reduced requirements of ore from the Eveleth facility managed by 
Ogiebay, but it bought the rest at a much cheaper price from Brazil. The Brazilian 
ore was shipped on barges up the Mississippi River to the Ohio River and then to 
Armco’s plants. This ore did not come under the contract with Oglebay Norton. 

Instead of having to negotiate a price, with any disputes subject to mediation, it 
seems likely that Armco changed its way of doing business so that it needed much 
less, if any, ore hauled from mines in the Lake Superior region on the Great Lakes. 








78 P. > . Conlye, ‘A Long Season Ends for Great Lakes Fleet’ Journal of Commerce 29 February 
1996, 18. 
79 T. W. Gerdel, ‘Oglebay Norton Lays Off 140 at Ore Mine’ Cleveland Plain Dealer 11 December 
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When issued, the court’s order to negotiate and mediate seemed reasonable 
enough. After just a few years, the changes at Armco seemed to have meant that 
Armco no longer had as many requirements for carrying ore on the Great Lakes. 
But this was a risk that Oglebay Norton assumed when it made a requirements 
contract. If our speculation is right, the court’s order made sense as long as a 
requirements contract made sense. The court could not change the decline of the 
American steel industry. 

Macneil has pointed out that there are situations where it is in the interest of the 
parties, and even perhaps of the economy as a whole, where the law should treat 
parties as if their relationship was discrete and entirely contained within the 
borders of a written document. The task is to identify such situations. One 
approach is to submit such documents to a regulatory agency for approval, such 
as is often done with insurance policies. This seems to be a sensible solution as 
long as we are confident that the regulatory agency will not be captured by trade 
associations that make campaign contributions. We have long distinguished 
consumer transactions from those between merchants. Yet even this leaves me 
uneasy; it seems too crude. Some transactions between businesses have many 
elements of a consumer transaction. Often a franchise agreement is one-sided and 
written by the more powerful party. Often these agreements or amendments to 
them are hard to read and understand. Perhaps courts can approach documents 
such as franchises as if the relationships involved were discrete. They may be able 
to do this because those involved can gain legislation that calls for a more 
relational approach to the legal rights of the parties. Courts can avoid the 
difficulties involved in a relational approach unless a legislature determines that it 
is worth the costs of attempting to reinforce the norms of cooperation. Yet, here 
too, we would be more comfortable if we had more faith in our American 
legislatures as something other than places where law is sold to the highest 
bidder.®° 

Whatever our success in identifying places for treating relationships as if they 
were discrete, we must remember that it is not just a question of legal doctrine. 
Doctrine does not have little legs so that it can hop down from law books and 
enforce itself. Doctrine is delivered in an extremely expensive system for which 
someone must pay. Often the reason that a transaction broke down is that one 
side lost the ability to perform because it ran out of money. A claim in bankruptcy 
often is not worth the effort. Even when there is little risk of bankruptcy, suing 
someone usually destroys relationships and invites retaliation. 

We might be happier if we took a lawyer’s perspective and saw the game as one 
involving acceptable, if not ideal, settlements. While not all cases can be nor 
should be settled, more often than not the ‘least bad’ solution is a compromise 
fashioned in light of the situation facing the parties at the time of the dispute. 
Many, if not most, settlements fall beneath the radar screen of contract scholars. 
Publishers do not deliver reports of these cases to our door or to our computer. 
The parties often want their settlement to be secret. However, parties do invoke 
the legal system as part of a strategy to produce settlements. When cooperative 





80 Special interest pressure has even moved from the public legislative arena to the National 
Conference of Commissioners on Uniform Laws, the group that proposes revisions to the 
Uniform Commercial Code. See R. E. Speidel, ‘Introduction to Symposium on Proposed 
Revised Article 2’ (2001) 54 SMU Law Review 787; R. E. Speidel, ‘Revising UCC Article 2: A 
View from the Trenches’ (2001) 52 Hastings Law Review 607; A. Schwartz and R. E. Scott, ‘The 
poe Economy of Private Legislatures’ (1995) 143 University of Pennsylvania Law Review 
595. 
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approaches fail, letters can be written on an attorney’s letterhead in order to make 
an implicit threat. Complaints may be filed in court, and negotiations may be 
commenced if summary judgment is not granted. Sometimes, however, cases 
involving large sums of money may proceed far down the path to a final judgment 
affirmed on appeal and still be settled. Furthermore, sometimes the settlement 
provokes the parties to resume their relationship, although often with a modified 
balance of power. This may be a way, if not the most common way, that the ideas 
of relational contract are implemented in the American legal system. 

What appears to be a final judgment at the trial level may be only a step toward 
settlement. The judgment may affect the balance of power between the parties, but 
often it will not go into effect as written. For example, the judge in Aluminum 
Corporation of America v Essex Group Inc,®! rewrote an escalator clause to express 
what he saw as the actual risk distribution between the parties. This was an 
implicit dimension of this relationship. The opinion was highly controversial, but 
none of the academic writing about it considered the final outcome of the case. 
ALCOA and Essex entered a toll conversion contract in 1967 that was to run until 
1983. In form, this was a services rather than a sales contract. ALCOA would 
convert Essex’ ore into molten aluminum, and Essex would receive it in this form. 
Essex made the contract when it decided to expand its manufacturing of 
aluminum wire products. The court said: ‘The long term supply of aluminum was 
important to assure Essex of the steady use of its expensive machinery. A steady 
production stream was vital to preserve the market position it sought to establish. 
The favorable price was important to allow Essex to compete with firms like 
ALCOA which produced aluminum and manufactured aluminum wire products 
in an efficient, integrated operation.” 

ALCOA had drafted an escalator clause to set the price for the aluminum that it 
processed. The escalator was tied in part to the federal government’s Wholesale 
Price Index-Industrial Commodities. The WPI-IC failed to reflect an unexpected 
rapid increase in the cost of electric power. ‘Electric power is the principal non- 
labor cost factor in aluminum conversion, and the electric power rates rose much 
more rapidly than did the WPI-IC.’3 Moreover, there was a sharp increase in the 
demand for aluminum. Essex did not use the material delivered by ALCOA in the 
manufacture of wire products. Instead, it resold millions of pounds on the market. 
In June of 1979, the cost to Essex of the ALCOA product was 36.35 cents per 
pound, but Essex was reselling on the market at more than 73 cents per pound. 

The court found that ALCOA was excused from performing the contract under 
the doctrines of mutual mistake, impossibility and frustration. The court decided 
that while ALCOA necessarily had taken some risk in entering the contract which 
it thought that it had covered by its escalator clause, the actual result was not 
within the zone of risk that it had assumed. The escalator did not serve to create a 
price that would give ALCOA ‘the minimum return of one cent per pound which 
the parties had contemplated.’** However, the court thought it unfair to excuse 
ALCOA entirely from its obligations under the contract. It said: 


To decree rescission in this case would be to grant ALCOA a windfall gain in the current 
aluminum market. It would at the same time deprive Essex of the assured Jong term 
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aluminum supply which it obtained under the contract and of the gains it legitimately may 
enforce within the scope of the risk ALCOA bears under the contract.®° 


The court decided that the contract price would be the smallest produced by one 
of three ways of computing it, including the original formula found in the written 
document. Importantly, one method was ‘the price which yields ALCOA a profit 
of one cent per pound of aluminum converted.’ Unless the price of aluminum fell 
significantly, the judge had transformed the agreement into a cost plus a 
percentage of profit contract. However, ALCOA was not freed of all obligations 
under the contract. Also, Essex could not continue to resell its aluminum to other 
users of the product at the market price while paying only the very low contract 
price. 

For my purposes, the important thing to notice is that the judge’s formula never 
went into effect. The parties settled after Essex appealed, and the appellate court 
had heard oral argument. As part of the settlement, the original contract remained 
in effect until 31 December 1981. It was extended for five years beyond the end of 
1981. During the balance of time remaining from the date of the settlement to the 
new termination date, ALCOA would sell to Essex at a favorable price, but not 
one as favorable as Essex enjoyed through 1981. We can see the ultimate 
resolution of the dispute as very relational. The parties continued their 
relationship and provided for a transition bringing it to an end. Essex, to a large 
extent but not entirely, had to stay in its role under the original allocation of risks. 
It was buying aluminum in order to make aluminum wire products. It was not 
entitled to act as a middleman, capturing the gains from low cost sheets of 
aluminum which it could sell on the market. Essex had some duty to pay attention 
to ALCOA’s interests. Rather than maximizing its own return, the implicit 
dimension of the relationship required Essex to cooperate to accommodate their 
mutual interests. 

What was the contribution of Judge Teitlebaum in achieving such a relational 
end? Essentially, he acted as a mixture of mediator and arbitrator. He found what 
he saw as a fair solution on the basis of the facts presented to him. When 
mediators offer their solutions to a problem, often it triggers successful 
negotiations. The mediator’s solution is where the bargaining begins, and it 
may be very useful to the parties who are constrained by negotiation tactics. 
However, Judge Teitlebaum’s solution was more than just a suggestion. It would 
go into effect unless the parties found a better one. Of course, Judge Teitlebaum’s 
revised escalator clause might not go into effect if Essex were able to persuade an 
appellate court to overturn it. ALCOA had won a victory, but it rested on an 
opinion that certainly pushed the envelope. If the appellate court were staffed by 
judges who had faith in classic contract law, ALCOA could lose. Yet Essex could 
not be sure that it could get Judge Teitlebaum’s revisions overturned, and it faced 
both delay in resolving the matter and the costs of the appellate process. It might 
appeal, wait, and invest a great deal in lawyers’ fees, only to have Judge 
Teitlebaum’s opinion affirmed. It was even possible that the appellate court would 
have reversed the trial court but written an opinion that would make Essex worse 
off than the Teitlebaum escalator clause. 

Did Judge Teitlebaum reach a good solution? Our appraisal must turn on our 
judgment as to whether ALCOA took the risk in this contract of having Essex go 
into competition with ALCOA in the general market for sheets of aluminum. If we 
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see the contract in substance as one calling for ALCOA to supply Essex’s 
requirements of the raw material needed to manufacture aluminum wire products 
with its expensive machinery, the implied dimension of this contract seems clear 
enough. It is hard to see why ALCOA should be burdened with the risk of 
supplying Essex with ridiculously low priced aluminum which Essex could sell in 
competition with ALCOA’s own sales in that market. While Judge Teitlebaum 
may have been mistaken in the formula that he imposed on the parties, they were 
not stuck with it. They were able to fashion one that they thought would better 
their situation. The next two examples involve Westinghouse’s attempt to 
become the dominant corporation in supplying nuclear power plants. We have 
to put ourselves back to those wonderful days when the peaceful atom was going 
to supply endless clean power. However, fossil fuels were cheap, and nuclear 
power plants were expensive. Westinghouse had to convince reluctant utility 
executives to invest in what was being sold as cutting edge technology. In the first 
group of cases, Westinghouse sweetened the deal to sell reactors by promises to 
supply fuel at a fixed price which was far above the market when they made the 
contracts. The utility executives could have felt comfortable because the fuel could 
never cost more than the price fixed in the contract, but it was likely to cost a great 
deal less. An international cartel formed to fix uranium prices, and it succeeded for 
a time. Now Westinghouse was being called on to supply fuel at extremely high 
prices. The newspapers of the time said that Westinghouse simply could not buy 
all the fuel it had promised to supply at the cartel price. Westinghouse notified its 
utility customers that it would not supply the fuel, but it claimed to be excused 
under the Uniform Commercial Code’s impossibility provision. Section 2-615(1) 








86 Attempts to rework the obligations of parties in a complex relationship can burden courts and 
litigants. For example, in B.P. Exploration Co v Hunt, [1979] 1 WLR 783, aff'd [1982] 1 AI ER 
925, the court dealt with a qualitative statute that gave little more direction than calling for 
compensation for benefits conferred and allowing retention of some or all of a down payment if 
the court ‘considers it just to do so having regard to all the circumstances of the case.’ See the 
Law Reform (Frustrated Contracts) Act, 1943 (6 & 7 Geo. 6, c. 40). The case involved a 
complex transaction in the oil industry. Nelson Bunker Hunt owned a concession in Libya. B. 
P. Exploration agreed to develop the concession, and the two were to share equally the oil 
produced. Hunt was to pay for his share of the development costs from his share of the oil 
produced. The concession was expropriated, and the court had to consider offsetting claims. 

Justice Goff wrote a 67-page opinion. He noted there: 

{jn addition to difficult and novel questions of law, the case involves substantial questions of 
fact and of accounting procedure. The sums involved are enormous; B. P.’s claim was advanced 
in a number of alternative ways, the sum claimed varying from nearly $45,000,000 to nearly 
$230,000,000. Furthermore, allegations made by Mr. Hunt related to the manner in which B. P, 
developed the oil field led to an investigation of almost the entire history of the exploration, 
appraisal, and development of the field, and the production of oil from the field. This 
investigation required a substantial body of evidence, much of it technical; and the documents 
before the court, which were very largely concerned with these allegations by Mr. Hunt, were 
very numerous - I was told that there were over 15,000 documents in court. Many of these were 
of a technical nature; and in any event they represented only the tip of the iceberg of documents 
disclosed on discovery. Only by reason of the good sense and restraint shown by counsel on 
both sides, and the efficiency of their instructing solicitors, was it possible for a so substantial 
piece of litigation to be kept under control and for the hearing to take no longer than 57 days. 

After this elaborate procedure, and without much explanation, the judge accepted B. P.’s 
claim that half the benefit was attributable to its actions and half to Hunt’s. This served to make 
the final judgment something of a rough split-the-difference compromise. Donald Harris, David 
Campbell and Roger Halson, Remedies in Contract & Tort 246-254 (2d ed 2002), are, ‘with 
greatest respect,’ very critical of this decision. They judge it ‘thoroughly painstaking but ... 
undeniably unsatisfactory...’ Perhaps the only way to defend the process and the result is to 
notice that Nelson Bunker Hunt is a Texas oii man. While more conventional wealthy people 
might have worked out a settlement with B.P. Oil, only a ‘shoot-out at the okay corral’ would 
satisfy him. The process can be viewed as an elaborate social ritual for the privileged. It is highly 
unlikely that any American federal court would have invested this amount of time and effort in 
any contract case today. 
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grants an excuse ‘if performance as agreed has been made impracticable by the 
occurrence of a contingency the non-occurrence of which was a basic assumption 
on which the contract was made ...’®” The cases were consolidated before United 
States District Judge Robert Merhige, Jr. Judge Merhige was known as a settling 
judge who wanted the parties to solve the problems rather than litigate. The day 
the trial opened, he told the many lawyers assembled in his courtroom, ‘I don’t 
ever expect to finish these cases.... I expect [them] to get settled.’®* 
Judge Merhige’s biographer?’ tells us: 


In an attempt to facilitate settlement discussions, Merhige and his wife hosted cocktail 
parties in their home for the lawyers and the corporate executives. It may not have been a 
crucial factor, but the social contact did facilitate discussions in a context other than 
confrontational litigation. Westinghouse Chairman Robert E. Kirby finally agreed to 
become involved in the negotiations and made personal contact with the chief executive 
officer of each utility. The jawboning paid some immediate benefits when six of the thirteen 
utility companies reached a settlement with Westinghouse before the conclusion of the trial. 
The other utilities, however, remained adamant... 


Utilising his expertise in alternative dispute resolution, Merhige offered each party a carrot 
and a stick. The utilities received an important bargaining chip with Merhige’s recognition 
that Westinghouse was subject to some liability. By warning the utilities that they would not 
receive the full damages they sought, Merhige significantly strengthened Westinghouse’s 
bargaining position.... He increased the pressure on the parties to negotiate by announcing 
that the court would meet and confer with counsel in an effort to assist them in reaching an 
agreement... 


Merhige once again increased the pressure to compromise by escalating the length and 
frequency of the negotiation conferences. Out-of-town lawyers were astonished when the 
judge insisted that they come to court on weekends, early mornings and late evenings. At one 
point, Merhige threatened to have counsel work on ‘Saturdays, Sundays, and some days that 
aren’t even on the calendar.’.. 


Lewis Booker, liaison counsel for the utilities ... said that: Judge Merhige was very astute in 
recognising that the parties and the experts could negotiate on matters that a judicial verdict 
could not cover. For example,the utilities could agree to accept a turbine generator in lieu of 
damages, but Merhige would have been powerless to order that. His verdict would 
necessarily have been limited to computing dollar damages. ...” 


Judge Merhige appointed a law school dean as a special master to assist the parties 
in reaching an adjustment of the respective claims. Merhige required the parties to 
file proposals for settlement. In most cases, the settlements reached did not require 
Westinghouse just to pay cash to its customers as damages. Rather, the 
settlements involved a combination of cash and services. Often Westinghouse 
agreed to provide services maintaining the nuclear reactors and supply 


87 The Official Comment is perplexing. On one hand, it tells us: ‘a rise or a collapse in the market 
[is not] in itself a justification [for not performing], for that is exactly the type of business risk 
which business contracts made at fixed prices are intended to cover.’ This would seem to favor 
the utility buyers. On the other hand, the Comment continues: “But a severe shortage of raw 
materials or of supplies due to a contingency such as war, embargo, local crop failure, 
unforeseen shutdown of major sources of supply or the like, which either causes a marked 
increase in cost or altogether prevents the seller from securing supplies necessary to his 
performance, is within the contemplation of this section.’ Obviously, Westinghouse liked this 
last part but wanted to downplay the first. 

88 Pappas, ‘Westinghouse, Utilities Under Pressure to Settle Uranium Suit Before Court Does’ 
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MD: University Press of America, 1992). 
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replacement parts at a deeply discounted rate. In the Texas Utilities Services Inc 
case, the settlement was contained in a 350 page agreement. It was estimated to be 
worth $80 million to the utility, but the out of pocket cost to Westinghouse was 
only $27 million. Westinghouse assigned some of its claims against the uranium 
cartel to its customers as another way of sharing potential gains and losses. Most 
of the settlements reinforced the relationships between Westinghouse and its 
customers who had a Westinghouse nuclear reactor to run for many years. 

Again observers who knew something about nuclear energy thought 
that Westinghouse had settled all of the utilities cases for about half of what 
they had claimed.*! Stewart reports: ‘[i]f Westinghouse and the utilities had simply 
split their differences in 1975, before resorting to litigation, the result would have 
been about the same.””* However, the parties could not have done this without 
going through something like the process that took place in and out of Judge 
Merhige’s courtroom. Many utilities were hesitant to settle without establishing 
that they had given nothing away. At the time of this litigation, these power 
companies were regulated, and a regulatory commission would have to be satisfied 
with the settlement. Moreover, some of Westinghouse’s customers hesitated to 
settle early in the process because they did not want utilities that negotiated later 
to get larger amounts and make the pioneers look as if they had sold out too 
cheaply. The law school dean was able to help manage the work with the large 
group of buyers and keep the pressure on both sides to solve the problem. The 
dean was a mediator who always had the power of the trial judge as a potential 
sanction. 

The settlements at least attempted to further the interests of both seller and 
buyers. Westinghouse managed to avoid the crushing liability that a literal 
application of its many contracts with customers would have imposed. Yet 
Westinghouse was able to keep alive relationships that might prove to be 
profitable. The utilities kept alive the relationship so that there would be someone 
who could service and maintain the reactors. We cannot be sure, but it seems that 
this outcome was better than the utilities could have gained had they been able to 
win judgments enforcing their contract rights. It is likely that all this would have 
done was force Westinghouse into bankruptcy, and as unsecured creditors the 
utilities would not have done well in such a proceeding. The liaison counsel for the 
utilities told Judge Merhige’s biographer: 


The overall feeling by everyone was that justice had really been done. The utilities got what 
they needed to continue operations, while Westinghouse was able to avoid bankruptcy, keep 
its plants running and its people employed...” 


In the next example, Westinghouse closed its deal with Florida Power and Light 
Company by offering another sweetener in the negotiations that ultimately 
provoked litigation.” Westinghouse promised to remove the spent rods of 
E 
91 See J. B. Stewart, The Partners: Inside America’s Most Powerful Law Firms (New York: Simon 
and Schuster, 1983) 153. 
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93 Bacigal, n 89 above 148. See also D. Campbeli and D. Harris, ‘Flexibility in Long-term 
Contractual Relationships: The Role of Co-Operation’ (1993) 20 Journal of Law and Society 
166, 172: “Once freed from the panic of the oil crisis and the competitive suspicion and hostility 
into which the mutually destructive idea of holding Westinghouse to its contracts or of 
Westinghouse abandoning its buyers led, a sensible co-operative adjustment to the changed 
circumstances took place.’ . 
94 See Florida Power and Light Co v Westinghouse Electric Corp 517 F. Supp. 440 (E. D. Va. 1981). 
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uranium from FP&L’s holding ponds into which the rods were placed. 
Westinghouse had planned to recycle these rods, but no commercial recycling 
was available in the United States. The United States Government represented 
that such reprocessing would be available, but it never brought this about. Once 
again, the case was tried by Judge Merhige. This time he issued a decision holding 
that Westinghouse was not excused under Section 2-615(1) of the UCC. FP&L 
had asked for a decree of specific performance ordering Westinghouse to 
remove the rods. Judge Merhige said: ‘[W]hile the court is fully cognisant 
of the difficulty of fashioning a sufficiently specific decree should the parties be 
unable to reach agreement, and should the Court conclude that specific 
enforcement is appropriate considering various other factors, the Court believes 
that, with the assistance of the parties, a workable and appropriate decree would 
be achieved. 5 The judge then granted the parties 90 days in which to attempt to 
agree on a settlement. The parties were directed to select experts to aid the court. 
The judge said: “both parties are urged to use the initial time period in an intensive 
attempt to reach agreement rather than in preparing to further litigate the issue of 
remedy.’ 

The parties failed to reach agreement.*” Nonetheless, they had appointed a 
committee of nuclear engineers who studied the situation. These engineers 
determined that it was possible to rerack the nuclear facility’s holding ponds. Asa 
result, all the rods that would be produced during the designed life of the plant 
could be stored there. The reactors would not have to shut down when the ponds 
were full. FP&L would not have to buy power to substitute for that generated by 
this plant. Westinghouse agreed to do the reracking at no cost to FP&L. Judge 
Merhige decided that there should be an equitable allocation of the interim costs 
of storing the spent rods. After the dispute arose, Congress had passed a statute 
that called for the construction of a permanent storage facility for all nuclear 
waste. While then it looked as if the problem might be solved after the litigation 
ended, Americans are still battling about what to do with nuclear waste. Judge 
Merhige also allocated the other costs. He took into account that while utility 
customers elsewhere had paid high rates for electricity produced by fossil fuels, 

, FP&L’s customers had not. His allocation was roughly an equal division of 
various costs.’ 

Again, we see something of a relational approach to the problems. By convening 
a panel of engineers, the judge managed to produce a technical solution to a major 
part of the contract problem. The final result reinforced the continuation of the 
relationship. The decision required both sides to cooperate in the future. 

Which approach is better? Will we get more and better settlements if trial judges 
rewrite contract clauses that might or might not be overturned on appeal? Will we 
get more and better settlements if a judge takes over negotiations and presses the 
parties to work out a deal? The answer again is not clear. My guess is that 
sometimes one will work best, but other times a different approach is called for. 
One important factor in the first of the disputes about Westinghouse’s contracts 
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was the large number of parties who faced governmental regulation. For many 
reasons, no utility wanted to get a settlement that was clearly less favorable than 
those gained by other utilities in similar positions. Judge Merhige’s control over 
the entire process may have coordinated matters so that no settlement would 
appear very much better than the others. There were only two large corporations 
involved in the ALCOA case, and so Judge Teitlebaum was free to issue an 
opinion and leave it to the parties to accept it, appeal, settle or settle after the 
appellate process suggested that each side had to worry about the appellate court 
writing an opinion that one of the parties might not like as well as Judge 
Teitlebaum’s revised escalator clause. 

Can we rely on settlement negotiations to provoke relational! sanctions to all 
contracts problems? Clearly not.”? As Galanter and Cahill note: 


Settlement is not intrinsically good or bad, anymore than adjudication is good or bad. 
Settlements do not share any generic traits that commend us to avoid them per se or to 
promote them. This does not mean that some settlements are not preferable to some 
adjudications - and to other settlements... [T]here is, we would suppose, great variation in 
the quality of settlements from one disputing arena to another and within such arenas.'° 


Often efforts at settlement cannot begin until the summary judgment hurdle has 
been cleared. American conditions and.culture allow one party before summary 
judgment motions have been decided to run up the costs of litigation in order to 
discourage the other. Settlement should be easier when both parties are wealthy, 
so that one party will not have an incentive to try to induce the other to quit the 
litigation because of continuing court costs. 

Sometimes litigation is a pure salvage operation. The parties are not 
interested in continuing their relationship. Settlement then becomes a question 
of costs and benefits. By settling, the parties reduce or eliminate uncertainty 
and contain costs. Things are in their control rather than in the control of 
judges and jurors. It may make more sense to litigate and take one’s chances that 
any judgment recovered could be satisfied. Having conceded this, still we cannot 
forget that settlements also can produce compromises that keep relationships 
alive. The effort to settle can force the parties to cooperate and seek common 
interests. 

We should notice how similar this coercive mediation approach is to what takes 
place in bankruptcy in the United States. To a great extent, in bankruptcy the 
parties are pushed to accept some sort of compromise to remedy the debtor’s 
inability to perform many contracts. We get little predictability if we move from 
contract to bankruptcy, and the original contract controls then only if one party 
took a secured interest in the right form and recorded it. Those who write about 
contracts often fail to consider this remedy - bankruptcy - for multiple breaches of 
contract. Yet the most formal approach to relational contracts will have limited 
impact if firms facing difficulty often use bankruptcy. Any theory about the role of 
contract law must include the functions of bankruptcy or it will be seriously 
incomplete. 








99 Consumer protection almost certainly requires a different approach. It is my impression ‘that the 
United Kingdom is well ahead of all but a few American states. See S. Bright, “Winning the 
Battle Against Unfair Contract Terms’ (2000) 20° Legal Studies 331; M. Dean, ‘Unfair Contract 
Terms: The European Approach’ (1993) 56 Modern Law Review 581 (1993). 

100 M. Galanter and M. Cahill, ‘“Most Cases Settle”: Judicial Promotion and Regulation of 
Settlements’ (1994) 46 Stanford Law Review 1339, 1388. 
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Dean Scott clearly recognises that most cases are settled, but he argues that clear 
rules will provoke more settlements. He argues that categorical binary contract rules 
may be effective complements to the more flexible extra legal mechanisms that 
regulate adjustment of ongoing relationships.'°! My colleague William Whitford has 
offered several propositions about relational contracts.!°2 Whitford says: 


- As contracts become more relational, the parties will comply less frequently with 
formalities (including the parol evidence rule). Hence, a strict enforcement strategy with 
respect to formalities is more likely to raise issues about protection of reasonable reliance 
with respect to relational than discrete contracts. 


- As contracts become more relational, it becomes more difficult for courts to apply 
sensibly doctrine that requires courts to make qualitative judgments about a course of 
conduct. Courts lack the capacity to understand complex relations between all the affected 
parties. 


- As contracts become more relational, there is an increasing tendency of the, parties to 
value non-material aspects of the relation (continuation of the relation, maintenance of 
harmony and respect, etc.). Courts have no effective way to protect these expectations, and 
hence they tend to over commodify the relation-that is, they try to compensate in money for 
that which is really not commensable this way. 


What do Whitford’s hypotheses mean for settlement? Dean Scott suggests that 
legally imposed adjustments may create perverse incentives that undermine the 
stability of the cooperative equilibrium of contracting parties." When stakes are 
large, the chance that a court may rework the distribution of risk in a contract 
may be enough to offset possible future rewards for cooperative behavior. Even 
the threat of going to court to seek relief may affect how the parties readjust 
matters. Scott concedes that we do not know how judicial activity affects decisions 
about cooperation and readjustment. He concludes: 


[T]he relational context is a complex environment of many regulatory systems, including 
individualised and patterned responses, legal and social norms, and ex ante and ex post 
bargains. The challenge for contract law is to construct a legal apparatus that complements 
these forces. As a first step, we must abandon the assumptions of legal centrism and 
acknowledge our incomplete understanding of contractual relationships and of the linkages 
between legal rules and social norms.!* 


Scott will be right in some cases. If courts seek to impose relational contract norms 
in a legal proceeding, as Macneil stresses, this may not produce good faith and 
cooperation. The very fact that the parties have shifted from the vocabulary of 
contractual partners to adversaries in litigation may undercut trust and reciprocal 
obligations. Furthermore, one side may see incentives to gamble that it will win 
big in litigation. Scott certainly is right that those who think about contract law 
must abandon assumptions about legal-centrism and think about linkages 
between legal rules, social norms and the urge that many who are sued have to 
fight back. 

Nonetheless, sometimes legal uncertainty could be a factor provoking parties to 
spend more effort seeking a settlement. Litigation usually is expensive and 





101 R. E. Scott, ‘Conflict and Cooperation in Long-Term Contracts’ (1987) 75 California Law 
Review 2005. 

102 W. C. Whitford, Unpublished Memorandum. 

103 Scott, n 98 above, 2051. 

104 Ibid 2053-2054. 
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unpleasant. Business people must turn over a large measure of control to lawyers, 
and many resist this. Even the threat of having a lawyer for the other side take a 
deposition, might be enough to deter some business people from taking the legal 
route; few business people would enjoy being cross examined at trial. My 
judgment is that in all but unusual situations, flexible doctrine will provoke 
settlements. The only way to determine how the doctrine applies to the particular 
facts of the case would be to litigate until some courts provides an answer. While 
lawyers may be able to predict what courts will do, they cannot guarantee that 
their clients will win. Even if they win, lawyers cannot guarantee that the legal 
rules dealing with contracts damages and an inability to satisfy a judgment will 
not leave a plaintiff with but a Pyrrhic victory. Settlements are under the control 
of business people and their lawyers. Unless money is no object and there is a 
point of principle, rational business people will salvage what they can by 
settlement and avoid throwing good money after bad in the litigation game. 

Moreover, as we have seen in the ALCOA and Westinghouse cases, litigation can 
produce settlements. A judge, such as Judge Teitlebaum, who rewrites a contract 
based on his own view of what is demanded by relational norms may provoke the 
parties to rededicate their efforts to find a compromise that is more compatible 
with their needs. A judge, such as Judge Merhige, who participates actively in 
settlement negotiations may be able to act as a mediator backed up by his power 
as a judge to discipline lawyers and even the parties. 


Conclusion 


Clearly, contract documents often fail to capture the real deal between the parties. 
There are many arguments rationalising treating documents in such situations as if 
they were the complete expressions of the contracts made by the bargainers. This 
may avoid giving courts discretion so that we reduce the risk of arbitrary action by 
judges. This may even reduce the risk of decisions based on bribery. This may 
avoid sending courts on missions that often they cannot carry out because of the 
very real capability problem. Taking this approach to writings may cut the costs of 
goods and services so that we may have computers, airplanes, compact disks, 
machine tools and microwave ovens at lower prices. In some, but not all, 
situations these arguments have merit. Nonetheless, all of them assume that it is 
worth running the real risk of defeating actual reasonable expectations of 
bargainers in the service of some more important end. 

We might at least focus the issues if we were to accept that there is a text 
between the lines in most contracts, and if we do not attempt to implement this 
implicit text, we are denying reasonable expectations. If we are willing to take an 
as if approach, we then must ask whether reputational sanctions are enough to 
support most ongoing transactions. Sometimes a formal approach that treats a 
contract as if it were a discrete transaction may be justified, but we must be sure 
that we consider all the costs of this approach. We might decide that there is a high 
cost in legitimacy if the legal system comes to symbolise that contract rests on 
manipulations of forms and courts reject the substance of the real deal of the 
parties. At the very least, if our courts allow those who draft written contracts to 
impose terms inconsistent with expectations and the implicit dimensions of 
contract, we can expect reformers to demand that the law police those bits of 
private legislation that masquerade as contracts so that they are fair. 
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LEGISLATION 


The Usual Suspects? Public Participation Under the 
Aarhus Convention 


Maria Lee* and Carolyn Abbot” 
Introduction 


Something of a consensus on the importance of public involvement in 
environmental decision-making has been achieved in recent years. The emphasis 
on public involvement is one of a range of responses to a certain disillusionment 
with the authority of the state (or the EC) to regulate for environmental 
protection, and is increasingly reflected in international, European and domestic 
environmental law.! The Aarhus Convention, the Convention on Access to 
Information, Public Participation in Decision-making and Access to Justice in 
Environmental Matters,’ referred to by the UN Secretary-General as ‘... by far the 
most impressive elaboration of principle 10 of the Rio Declaration’,’ is perhaps 
the most significant international innovation in this area.“ 

The purpose of this article is to examine, from the perspective of the Aarhus 
Convention, mechanisms for public involvement in English environmental law. 
Although this area has traditionally been relatively closed to outside influence, the 
introduction of the public into decision making fits within a trend towards the 
‘proceduralisation’ of environmental (and other) regulation, which has been much 





*Lecturer in Law, King’s College London. 
1 ecturer in Law, University of Manchester. 


We are grateful to Anthony Ogus, Benjamin Richardson and Joanne Scott for comments on an 
earlier draft. 

1 Although we will not discuss the experience in the United States in any detail here, the long- 
standing experience with public involvement in decision making in that jurisdiction will be well- 
known to readers. See in particular M. Shapiro, Who Guards the Guardians? (Athens, GA: 
University of Georgia Press, 1988); and R. Stewart, ‘The Reformation of American 
Administrative Law’ (1975) 88 Harv L Rev 1669. 

2 Convention on Access to Information, Public Participation in Decision-making and Access to 
Justice in Environmental Matters (Aarhus, 25 June 1998) available at <http://www.unece.org/ 
env/pp/documents/cep43e.pdf> 

3 K. Annan in S. Stec and S. Casey-Lefkowitz, The Aarhus Convention: An Implementation Guide 
(New York and Geneva: United Nations / Economic Commission for Europe, 2000), foreword. 
Rio Declaration on Environment and Development, 13 June 1992, adopted by the UN Conference 
on Environment and Development (UNCED) at Rio de Janeiro. UN Doc. A/CONF.151/26 
(vol. 1) (1992). Principle 10 states that ‘Environmental issues are best handled with the 
participation of all concerned citizens, at the relevant level. At the national level, each individual 
shall have appropriate access to information concerning the environment that is held by public 
authorities ... and the opportunity to participate in decision-making processes. States shail 
facilitate and encourage public awareness and participation by making information widely 
available. Effective access to judicial and administrative proceedings, including redress and 
remedy, shall be provided.’ i $ 

4 International law on public participation is discussed in G. R. Pring and S. Y. Noé, ‘The 
Emerging International Law of Public Participation Affecting Global Mining, Energy and 
Resources Development’ in D. Zillman, A. Lucas and G. Pring (eds), Human Rights in Natural 
Resource Development: Public Participation in the Sustainable Development of Mining and Energy 
Resources (Oxford: Oxford University Press, 2002). 
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remarked upon recently.’ ‘Public participation’ in environmental law and policy 
could range from the basic democratic right to vote in European, national and 
local elections, to possible rights to express a view, vote on or even veto a 
particular project. We do not propose to attempt to define public participation, 
nor is it defined in the Convention. Broadly, however, we are concerned here with 
mechanisms that allow the public to evaluate, comment on or influence regulatory 
decisions, at a broad policy level or in respect of individual projects. 

We begin this paper with an analysis of some of the aims of public participation. 
John Dryzek examines mechanisms of public involvement (including access to 
information, consultation, dispute resolution) as a particular environmental 
discourse, ‘democratic pragmatism’.° Although we will not be examining discourse 
analysis in this article, Dryzek’s approach allows us to see participation as an 
alternative to more traditional autonomous bureaucracy, providing a response to 
actual and perceived failures of expert regulation by the public administration.’ 
Dissatisfaction with the performance of existing regulatory arrangements might 
question both the effectiveness and quality of decisions, and the democratic 
legitimacy and fairness of those decisions.* A turn to increased public involvement 
for a solution can be compared with a market-based response to regulatory 
failures (for example, taxing, pricing, privatising’), which, at least as currently 
practised, may tend to exclude the public from decision-making. !° 

After discussing some possible rationales for public participation, we turn to the 
Aarhus Convention itself. The Convention has received a generally positive 
response from NGOs and governments. "Although it is a fairly weak legal 
document, given its quite vague and permissive’? character and the absence of 
adequate enforcement mechanisms, the Convention makes a potentially powerful 








5 See J. Black, ‘Proceduralizing Regulation’ (2000) 20 OJLS 597 and (2001) 21 OJLS 33; J. Steele, 
‘Participation and Deliberation in Environmenta! Law: Exploring a Problem-solving Approach’ 
(2001) 21 OJLS 415; J. Scott, ‘Flexibility, ““Proceduralization”, and Environmental Governance 
in the EU’, in J. Scott and G. de Búrca (eds), Constitutional Change in the European Union 
(Oxford: Hart Publishing, 2000). C. Harlow and R. Rawlings, Law and Administration (London: 
Butterworths, 1997) discuss the development of administrative procedure more generally. The 
Aarhus Convention concentrates on procedure as a requirement of the regulator, but 
‘proceduralisation’ can also concentrate on imposing procedural requirements on the regulated. 

6 J. Dryzek, The Politics of the Earth (Oxford: Oxford University Press, 1997), Chapter 5. 

7 Which Dryzek terms ‘administrative rationalism’, ibid., Chapter 4. 

8 R. Summers, ‘Evaluating and Improving Legal Processes — A Plea for Process Values’ (1974) 60 
Cornell Law Review 1, makes a distinction between the evaluation of processes according to their 
good result efficacy or alternatively, according to their capacity to serve process values per se. 
Similarly, Pring and Noé, n 4 above, and B. Barton, ‘Underlying Concepts and Theoretical 
Issues in Public Participation in Resources Development’ in Zillman, Lucas and Pring, n 4 
above, discuss participation by reference to substantive or process legitimacy. 

9 J. Scott, EC Environmental Law (London: Longman, 1998), Chapter 2, discusses the decline in 
the popularity (although not necessarily the incidence) of ‘command and contro!’ regulation in 
environmental law. 

10 See J. Rowan-Robinson and A. Ross, ‘Non-Regulatory Instruments and Public Access to 
Environmental Information’ in K. Bosselmann and B. Richardson (eds), Environmental Justice 
and Market Mechanisms — Key Challenges for Environmental Law and Policy (London: Kluwer 
Law International, 1999). S. Kuhn, ‘Expanding Public Participation is Essential to Environ- 
mental Justice and the Democratic Decision-making Process’ (1999) 25 Ecology Law Quarterly 
647 discusses the problems of ensuring public participation in pollution trading. 

11 S. T. McAllister, ‘The Convention on Access to Information, Public Participation in Decision- 
Making, and Access to Justice in Environmental Matters’ [1998] Colorado Journal of 
International Environmental Law and Policy 187. Note that a large number of NGOs participated 
in the conferences leading to the Aarhus Convention: see European Eco-Forum, Brussels 
Declaration (Brussels, 2002, available at: <http://www.eeb.org/Brussels%20Declaration.pdf >); 
and Stec and Casey-Lefkowitz, n 3 above, 1-2. 

12 The phrase ‘meeting any requirements under national law’, and similar phrases, arises a number 
of times and is not defined in the Convention. It may indicate a certain deference to State 
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statement on the importance of public participation in a wide range of decisions. 
Moreover, some of the weak international obligations under the Aarhus 
Convention, itself are likely to be given some real bite through eventual EC 
legislation. The EC is a signatory to the Convention, and the European 
Commission is committed to ensuring its implementation;!* the signature of the 
Aarhus Convention by all Member States gives the Commission a strong hand in 
proposing legislation.” The possible implementation of the Aarhus Convention 
via EC legislation also reflects the view that the style of EC environmental 
Directives has shifted in recent years, from a reliance on formal centrally 
determined standards, to a more procedural approach. Proceduralisation seems to 
be used as a mechanism to. balance against greater Member State independence on 
substantive environmental standards.'® 

Procedure under the Aarhus Convention has three closely related ‘pillars’: access 
to information; public participation; and access to justice. After looking at 
possible rationales for the Aarhus Convention, we will discuss each of these pillars 
in turn. 


Possible rationales for the Aarhus Convention 


In this section we will look more closely at some of the benefits claimed for public 
participation. The incorporation of different perspectives may aim at improving 
substantive outcomes and/or improving the procedural legitimacy of these 
decision-making procedures.” We will suggest that although the Aarhus 
Convention appears to have mixed motives, its focus on a strong role for non- 
governmental organisations might indicate that increasing levels of environmental 
protection takes precedence over either improving substantive outcomes more 
generally or enhancing democratic procedure. | 

Dryzek’s analysis of ‘democratic pragmatism’ looks at improving the 
substantive output of regulation.!* Jenny Steele similarly, although concentrating 
on a more ambitious deliberative scheme, looks at the problem solving potential 
of introducing a plurality of perspectives into a decision-making process.!? 
Participation might improve the quality of decisions by input from a wide range of 
participants, who either have specific expertise, or can provide useful information 
on matters such as public fears and values. The indeterminate nature of decisions 
in the environmental sphere, which arises both out of the inherently political 





procedure, but, Stec and Casey-Lefkowitz, n 3 above, argue that although flexibility is 
introduced by these provisions, they do not change the nature of the obligation, 30. 

13 S. Rose-Ackerman and A. A. Halpaap, ‘The Aarhus Convention and the Politics of Process’ 
Paper prepared for the Symposium on Law and Economics of Environmental Policy, available at: 
<http://www.cserge.ucl.ac.uk/news.html> discusses the likely reluctance of western democra- 
cies to implement the Aarhus Convention independently. 

14 European Commission, Proposal for a Directive of the European Parliament and the Council 
providing for Public Participation in respect of the Drawing Up of Certain Plans and Programmes 
Relating to the Environment and Amending Council Directives 85/337/EEC and 96/61/EC, COM 
(2000) 839. European Commission, Proposal for a Directive of the European Parliament and of the 
Council on Public Access to Environmental Information, COM (2000) 402. 

15 See generally M. Lee, ‘Public Participation, Procedure and Democratic Deficit in EC 
Environmental Law’ (2002) 3 Yearbook of European Environmental Law, forthcoming. 

16 J. Scott, n 5 above; R. Macrory and S. Turner, ‘Participatory Rights, Transboundary 
Environmental Governance and EC Law’ (2002) 39 CML Rev 489. 

17 See n 8 above. 

18 See Dryzek, n 6 above. 

19 See Steele, n 5 above. 
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nature of the decisions and from scientific” and technical”! uncertainties that need 
to be resolved by the exercise of judgement, emphasises the potential contribution 
of public participation to the quality of final decisions. A commitment to 
participation is embedded in the rhetoric of sustainable development,” where 
objective criteria by which to make decisions are elusive, and indeed the very 
meaning of the term is contentious. 

The added dimension of the substantive approach to public participation in 
environmental law, is that the public is required to participate in solutions as well 
as decisions. There is frequently an educational, awareness-raising element to 
environmental participative democracy.” We should also mention here that some 
regulation scholars see third party involvement and transparency as a way 
essentially to keep regulators on the straight and narrow, again potentially 
improving outcomes.”* 

As well as potentially improving results, public participation might be used to 
improve procedural legitimacy, tem mpering unease with the democratic condition 
of environmental decision-making.” Participation is particularly attractive in the 
environmental sphere because of the historically fraught relationship between 
democracy and ‘green’ politics. The temptation of authoritarianism when faced 
with a belief in impending ecological catastrophe has loomed large, and even for 
greens who do not feel that temptation, there is an apparent inconsistency between 
a belief in a single set of acceptable ends, and the value pluralism normally 
associated with representative democracy. 26 Various ‘participative’ or ‘delibera- 
tive’ alternatives or supplements to representative democracy have, become very 
influential in the effort to reconcile green thought and democracy.” 

More prosaically, real world environmental decisions, both at a general 
standard setting and an individual level, are frequently taken by a non- 





20 Proving cause and effect, let alone predicting effects, is notoriously difficult in this area. For 
example, research may not have been carried out, or might rely on uncertain epidemiological 
studies, or might have to draw conclusions in respect of human or ecological systems from 
animal experimentation. 

21 For example, quantifying costs and benefits for a cost benefit analysis will be fraught with 
uncertainty. See generally, A. Ogus, Regulation: Legal Form and Economic Theory (Oxford: 
Clarendon Press, 1994), 154-159. 

22 See, for example, Agenda 21 (1992), available at <http://jwww.unep.org/Documents/Defaul- 
t.asp?DocumentID =52>, which states that ‘one of the fundamental prerequisites for the 
achievement of sustainable development is broad public participation in decision-making’, 
chapter 21.2. The emphasis of sustainable development on questions of justice and equity also 
implies participative structures. See generally the seminal report on sustainable development, the 
Brundtland Report: World Commission on Environment and Development, Our Common 
Future (Oxford: Oxford University Press, 1987). 

23 J. Barry, ‘Sustainability, Political Judgement and Citizenship: Connecting Green Politics and 
Democracy’ in B. Doherty and M. de Geus (eds), Democracy and Green Political Thought — 
Sustainability, Rights and Citizenship (London: Routledge, 1996). Note also the importance of 
this perspective to access to information, C. Kimber, ‘Understanding Access to Environmental 
Information: the European Experience’ in T. Jewell and J. Steele (eds), Law in Environmental 
Decision-making (Oxford: Oxford University Press, 1998); J. Rowan-Robinson et al, ‘Public 
Access to Environmental Information: A Means to What End?’ (1996) 8 JEL 19. 

24 I. Ayres and J. Braithwaite, Responsive Regulation (Oxford: Oxford University Press, 1992). 
They propose, for example, the empowerment of public interest groups as a means of countering 
capture and corruption within regulatory agencies, Chapter 3. 

25 See n 8 above. 

26 See generally A. Dobson, Green Political Thought (London: Routledge, 2000) who urges that the 
linking of green thought with authoritarianism should be treated with caution, 114-124. Doherty 
and de Geus n 23 above. 

27 For a review see B. Doherty and M. de Geus, ‘Introduction’ in Doherty and de Geus (eds), n 23 
above. J. Dryzek, n 6 above sees ‘ecological democracy’ as essentially deliberative, 200-201; see 
also M. Mason, Environmental Democracy (London: Earthscan, 1999). 
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majoritarian body, such as the Environment Agency in England and Wales. There 
is a real tension between, on the one hand, a genuine need for the independent 
exercise of expert Judgment by agencies in very technical areas of environmental 
protection and, on the other, the recognition that controversial decisions cannot 
be made solely by the exercise of such expertise. Environmental problems and 
solutions are complex, and must frequently be mediated by scientific and technical 
expertise. But there is also necessarily a value judgment to be made in individual 
decisions. That value judgment may fill gaps in knowledge; determine appropriate 
levels of safety; distribute the costs and benefits of pollution; decide between 
fundamentally divided interests. The political nature of environmental decisions, 
together with their frequent delegation to unelected experts, requires public 
participation to enhance the procedural legitimacy of decisions, since electoral 
legitimacy is weak. 

Other attempts to ensure the accountability of independent regulators, however, 
might point in the opposite direction. Providing a benchmark by which to assess 
regulator performance, for example, by imposing very clear formal standards, or 
an obligation to carry out cost benefit assessment or to apply a particular risk 
assessment framework emphasises the expert . element of decision-making, and 
could be at the expense of public involvement.”* Highly technical decision-making 
can crowd out public participation, both because it might be difficult to engage 
with an esoteric debate, and because there may be no room for values and 
concerns that do not fit within the technical perspective.” The more technical the 
discussion, the less likely it is that outsiders will be properly involved. To think of 
the three Aarhus Convention pillars: the usefulness of access to information 
depends on the information being understood by the lay public; participation 
depends partly on being able to take part in dialogue; access to justice may depend 

-on challenging technical information on its own terms. The technical approach 
attempts to de-politicise decisions by making them appear objective, neutral and 
inevitable. Introducing participation acknowledges both that this is impossible if 
fundamental questions of value are at stake, and that permanent scientific truths 
are frequently unattainable in this area. 

Participation not only has to face countervailing trends towards both market 
mechanisms in environmental regulation”? and highly technical risk assessment 
procedures. There are also competing perspectives on public involvement itself. 
‘Democratic pragmatism’ is not really a threat to existing institutions, since it 
operates within those institutions.*! Other arguments in favour of participation 
have a far more radical intent, challenging the adequacy of existing democratic 
institutions. For example, many environmental decisions in English law are 
formally taken by locally elected democratic bodies — local planning authorities. 
Whatever the practical limitations of local representative democracy, we are not 


28 E Piae rowing by Numbers: The Pursuit of Accountable Public Administration’ (2000) 20 
JL 

29 M.A. Hajer, The Politics of Environmental Discourse: Ecological Modernization and the Policy 
Process (Oxford: Clarendon Press, 1995) discusses the ways in which politics in this area can be 
dominated by science. Note also ‘that part of risk society thesis emphasises the undemocratic 
nature of ceding decisions to technical experts, and the growing dominance of such judgments, 
U. Beck, Risk Society: Towards a New Modernity (London: Sage, 1992). See also S. Bray, 
‘Scientific Decision-making: A Barrier to Citizen Participation in Environmental Agency 
Decision-making’ (1991) 7 Wm Mitchell L Rev 1111. 

30 As mentioned in the introduction. 

31 We could consider Dryzek’s distinction between ‘democratic pragmatism’ and ‘a more radical 
participatory democracy’ of ‘ecological comoeaeya n 6 above, Chapter 11, 199. 
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then purely concerned with the legitimacy of non-majoritarian bodies. Whilst 
improved problem solving might be an important rationale here, imposition of 
public participation obligations on local authorities is also an important reminder 
that participation can have a quite radical tinge. Some elements of modern 
democratic thinking are moving away from the view that representative 
democracy adequately confers legitimacy and accountability on all decisions 
through periodic elections. Less radically, the acceptability of decisions might be 
improved by participation, if even those, who disagree with a result feel that they 
have been fully involved in reaching it.?? 

Whether the aim of public involvement is improved decisions or increased 
legitimacy, public participation can take radically different forms. We might be 
looking at bargaining between private interests of the participants. Alternatively, 
ideals of ‘deliberation’? rest broadly on the notion that through the rational 
debate of citizens, arguments are refined and preferences are transformed, leading 
both to improved solutions and real democratic engagement with decisions. The 
deliberative approach is supposed to curb the most selfish instincts of the 
individual or group; the requirement to consider, reflect and argue has a civilising 
effect. Deliberation focuses on values, arrived at through reason and reflection, 
rather than exogenous private preferences or interests. Even without looking at 
the complications of different theories of deliberative democracy, this distinction 
between interests and values, and the role of innovative participatory mechanisms 
to bring out the latter, is familiar to environmental lawyers from a number of 
sources. An influential discussion of values appears in the Royal Commission on 
Environmental Pollution’s study on Setting Environmental Standards,*4 which 
understands ‘values to be beliefs, either individual or social, about what is 
important in life, and thus about ends or objectives which should govern and 
shape public policies .. they may be both formed and modified as a result of 
information and reflection.” This is contrasted with a ‘stakeholder model’ (which 
the Royal Commission accepts is still important), which ‘rather than seeking to 








32 Increasing the chance of consensus is often put forward as an advantage of increased public 
participation. Even if it is a desirable side-effect however, as an objective of participation, a 
search for consensus is problematic: see C. Coglianese, ‘Is Consensus an Appropriate Basis for 
Regulatory Policy?’ in E. W. Orts and K. Deketelaere, Environmental Contracts: Comparative 
Approaches to Regulatory Innovation (Boston: Kluwer Law International, 2000), arguing that the 
benefits claimed for consensus are about participation rather than consensus, and that on the 
contrary, seeking consensus has pathological effects. 

33 The seminal work on deliberation is probably found in Rawis and Habermas, see for example 
J. Rawls, A Theory of Justice (Oxford: Clarendon Press, 1972) and J. Habermas, Towards a 
Rational Society (London: Heinemann Educational, 1971). See also J. Dryzek, Deliberative 
Democracy and Beyond: Liberals, Critics, Contestations (Oxford: Oxford University Press, 2000). 
J. Rossi, ‘Participation Run Amok: The Costs of Mass Participation for Deliberative Agency 
Decisionmaking’ (1997) 92 Nw U L Rev 173, sets out the distinction between pluralism 
(essentially competition between interest group preferences) and deliberation. 

34 Royal Commission on Environmental Pollution, 21st Report Setting Environmental Standards, 
Cm 4053 (1998). This distinction is also a crucial element of the environmentalist critique of cost 
benefit assessment in the environmental field. To simplify, one way of attributing a monetary 
value to environmental goods for which there is no market, is finding out what people would be 
willing to pay/accept to receive/forgo the environmental benefit. It is argued that this 
instrumental approach fails to capture citizen values with respect to the environment. See 
M. Sagoff, The Economy of the Earth: Philosophy, Law and the Environment (Cambridge: 
Cambridge University Press, 1988); L. Tribe, “Ways Not to Think About Plastic Trees: New 
Foundations for Environmental Law’ (1974) 83 Yale LJ 1315. C. S. Sunstein, particularly 
‘Preferences and Politics’ (1991) 20 Philosophy and Public Affairs 3 and ‘Endogenous Preferences, 
Environmental Law’ (1993) 22 Journal of Legal Studies 217 also provides an important analysis 
of these issues in the context of American regulation. 

35 Royal Commission on Environmental Pollution, ibid, 101. 
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articulate and challenge values ... places the emphasis on negotiation between 
interested parties’.*© We do not intend to add to the literature on ‘deliberative 
democracy’ here, or enter into the debate among and between the different notions 
of deliberation. It suffices for now to appreciate that deliberation would require 
more extensive mechanisms than traditional ‘consultation’, since it moves beyond 
models of decision-making based on expertise, which use consultation primarily to 
provide information for decision-makers. 

Participation has a very strong pull on environmental policy making, but its 
meaning and aims are rarely made clear. The Aarhus Convention is certainly 
ambiguous in its objectives, with the recitals recognising diverse, yet interrelated 
ag srt 37 The recitals refer to rights and duties to an ‘environment adequate 

. health and well-being’,°® and posit that rights advocated in the Convention 
ae ‘the quality and the implementation of decisions’ and ‘public awareness 
of environmental issues’. In addition, they state the need for ‘public authorities to 
be in possession of accurate, comprehensive and up-to-date environmental 
information’. The Convention also aims ‘to strengthen public support for 
decisions on the environment’. In process terms, ‘accountability of and 
transparency in decision-making’ is mentioned and more radically, the Conven- 
tion ‘will contribute to strengthening democracy’. 

Although the Aarhus Convention has very mixed motives, perhaps the clearest 
and strongest link is with improving environmental protection. So far, we have 
mentioned that procedure might improve problem solving, but the level of 
environmental protection is still potentially open-ended. In the Aarhus Conven- 
tion, the understanding seems to be that public participation actually improves 
environmental protection, implying more environmental protection. Given the 
fundamental controversy over claims as to the state of the environment,” or what 
constitutes environmental protection, that is not a straightforward objective. And 
it is by no means clear that general public involvement will prioritise long term 
environmental protection over, say, short term economic benefits. The involve- 
ment of environmental interest groups is probably crucial, and indeed the distinct 
role for NGOs is perhaps the most significant innovation of the Convention. The 
Aarhus Convention defines the ‘public concerned’ as ‘the public affected or likely 
to be affected by or having an interest in, the environmental decision-making . 
non-governmental organisations promoting environmental protection and meet- 
ing any requirements under national law shall be deemed to have an interest.’ 

Whether this relative privileging of NGOs is helpful for the process-focussed 
objectives of the Aarhus Convention is a separate question, since the potential role 
of the general public is far less clear. Even if environmental interest groups 
represent one particular view of the public interest, arguably creating a public 


36 Ibid, 102. 

37 J. Ebbesson, ‘The Notion of Public Participation in International Environmental Law’ (1997) 8 
Yearbook of International Environmental Law, 51 identifies three motivations: improving 
decisions; furthering international human rights; and legitimacy. J. Steele, n 5 above, as already 
discussed, emphasises problem solving. 

38 This link with substantive rights to environmental quality is reiterated in Article 1 of the 
Convention. 

39 See for example B. Lomborg, The Skeptical pasando (Cambridge: Cambridge University 
Press, 2001), and the controversy it created, S. Pimm and J. Harvey, “No Need to Worry About 
the Future’ (2001) 414 Nature 149; C. Lavers, “You've Never Had it so Good’, The Guardian, 1 
September 2001; M. McCarthy, A Cool Head in the Hot Air’, The Independent, 31 August 2001. 

40 Article 2(5). 
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interest in their involvement, they cannot claim to represent the public.*’ This is 
particularly problematic where decisions are made by elected representatives who 
are expected to consider all of their constituents and have a more multi-faceted 
conception of the public interest than single issue campaigning groups. What we 
can say is that since industry or developers are undoubtedly involved in any 
decision-making process, environmental interest groups provide an invaluable 
alternative input, particularly since negotiation with the regulated industry is the 
starting point for much contemporary regulatory reform.** Disparity of resources 
makes it difficult for, environmental NGOs to exert the same influence as industry 
on decision-making.* ? Although the Aarhus Convention clearly establishes NGOs 
among the ‘stakeholders’ in a process, there is a risk that their often necessarily 
limited involvement might disguise the actual dominance of economic interests. 
Moreover, empowering only larger, well resourced NGOs (inevitable if smaller 
groups are not given specific attention) brings with it clear dangers of capture and 
exclusion. We should beware of seeing the tri-partite relationship between 
industry, government and privileged NGOs as necessarily unproblematic, or 
indeed as a manifestation of greater ‘public participation’. As experts, established 
NGOs have a special role where participation is designed to improve results. Since 
decision-making in this field is rarely value free, however; a ‘good’ decision or a 
‘good’ outcome is equally predicated upon the contribution of non-expert views 
and values. 

The optimum conditions for deliberation (or more general public participation) 
are notoriously controversial and in any event difficult to achieve, particularly in 
respect of questions of power and exclusion. We should be aware of who is 
allowed or willing to participate, and how the grounds of the debate might work 
to exclude some ideas and some people. In particular, in the current context, the 
specialism of many debates, framed in overwhelmingly technical or scientific 
terms, might tend to limit the discussion to competing experts. The Aarhus 
Convention attempts to mitigate the dominance of economic interests by 
involving NGOs, but does little to encourage more general public involvement. 

Although there is little empirical information available, the normative 
arguments in favour of increasing participation are undoubtedly persuasive, and 
cumulatively more so. The limitations of public participation should however be 
acknowledged, and perhaps lie behind some of the ambiguity in the Aarhus 
Convention. Involving the ‘ordinary’ public is often extremely difficult, and there 
are also problems of cost, in time and money. Moreover, there is something of a 





41 The potential division of interests between NGOs and the general public tends to be particularly 
problematic in developing countries, since the membership and funding of NGOs generally 
comes from the industrialised north. Note also the potential for conflict between interest groups. 
For example, animals rights groups and environmental groups might have very different notions 
of the public interest in chemicals regulation. 

42 Think for example of the fashion of ‘negotiated rule making’ and ‘co-regulation’, in which 
regulators and regulated (with or usually without external input) agree regulatory standards, See 
Orts and Deketelaere, n 32 above; J. Verschuuren, ‘EC Environmental Law and Self-Regulation 
in the Member States: in Search of a Legislative Framework’ (2000) 1 Yearbook of European 
Environmental Law 103; European Commission, White Paper on European Governance, COM 
(2001) 428, 21. 

43 Article 3(4) of the Aarhus Convention does however provide that ‘each party shall provide for 
appropriate recognition of and support to associations, organizations or groups promoting 
environmental protection’. There is however no discussion of financial support. This is in 
contrast to the position in, for example, Canada, where energy and related EIA agencies have 
developed a series of participant funding programmes. For a discussion of these programmes see 
A. Lucas, ‘Canadian Participatory Rights in Mining and Energy Resource Development: The 
Bridges to Empowerment?’ in Zillman, Lucas and Pring, n 4 above. 
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dilemma if participation turns out, empirically, not to improve outcomes 
(assuming we are not looking purely at process objectives of participation). 
Those who argue that the bulk of environmental decisions really are expert, 
technical decisions, would assert precisely that irrational and ignorant publics 
should be kept out of those decisions.“ Again, we can only reiterate that decisions 
are rarely value free — as such, output as well as process legitimacy requires 
contributions from a range of sources. The most pressing difficulty appears to be 
that we overstate the potential of participation, if, as seems likely, it actually 
favours elite groups rather than the general public. 


Access to information 


Access to information is the clearest obligation in the Aarhus Convention, and is 
the necessary starting point for any public involvement in decisions. It also 
supports any formal or informal enforcement rights held by the public.“ We 
return to formal enforcement below, but informally, open access to information 
can embarrass both polluters and public regulators,*® contributing to environ- 
mental probity. More generally, access to information is a crucial element of far 
more basic elements of a democratic society — the right to vote, the right to free 
speech. 

The right to be informed is codified in the domestic legislation of many states 
and is reflected in a plethora of international and European initiatives. Directive 
90/313 on Freedom of Access to Information on the Environment represented the 
EC’s commitment to safeguarding the rights of citizens to request access to 
information held by public authorities in EC Member States.” The Aarhus 
Convention, although its provisions on the right to information are subject to the 
constraints of national law,“ goes further than both the Directive and the UK 
implementing Regulations.” In common with most access to information regimes, 
subject to a number of exceptions, there is a right of access to information without 
an interest having to be stated. However, the Convention strengthens the right of 
access to information in a number of respects; we will focus on the broader 
definitions of ‘public authority’ and ‘environmental information’, the approach to 
exclusions, and the review procedures. 

The application of the Directive is limited to ‘public authorities’ defined as 
bodies within ‘public administration at national, regional or local level with 





44 See for example S. Breyer, Breaking the Vicious Circle (London: Harvard University Press, 1993). 
This provides a perspective on American regulation that conflicts with that provided by Sunstein, 
n 34 above. 

45 European Commission, Report from the Commission to the Council and the European Parliament 
on the Experience Gained in the Application of Council Directive 90/313 on Freedom of Access to 
Information on the Environment, COM (2000) 400 final sees this as central. 

46 Adverse publicity is an important consequence of prosecution, P. de Prez, ‘Beyond Judicial 
Sanctions: the Negative Impact of Conviction for Environmental Offences’ (2000) 2 Env L Rev 
11, 13. 

47 [1990] OJ L135/40. 

48 For example, an exception is provided. for ‘the confidentiality of the proceedings of public 
authorities where such confidentiality is provided for under national law’, Article 4(4)(1); ‘the 
confidentiality of personal data ... where such confidentiality is provided for in national law’, 
Article 4(4)(£). 

49 Environmental Information Regulations 1992 (SI 1992/3240) as amended by the Environmental 
Information (Amendment) Regulations 1998 (SI 1998/1447). 

50 Article 4. 
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responsibilities, and possessing information, relating to the environment’.*! The 
Directive also covers bodies with ‘public responsibilities for the environment and 
under the control of public authorities’, and that wording has proved to be 
controversial when extended to privatised entities such as water and sewerage 
authorities.” The Aarhus Convention has attempted to remedy this problem, and 
to make it clear that privatisation ‘cannot take public services or, activities out of 
the realm of public involvement, information and participation.” Article 2(2)(c) 
covers ‘any other natural or legal persons having public responsibilities or 
functions, or providing public services, in relation to the environment, under the 
control of a [governmental or administrative] body or person.’ By comparison 
with existing law, this appears more clearly to include public utilities, and may 
even be interpreted to cover publicly or privately owned entities that provide a 
public service such as waste collection.’ 

The second key area in which the Convention differs from the Directive is in the 
definition of the phrase ‘environmental information’. Article 2(a) of the Directive 
defined environmental information as encompassing any information on the state 
of the various aspects of the environment and ‘measures adversely affecting or 
likely to affect’ those aspects. Although Member States sometimes interpreted 
‘environmental information’ narrowly, it was made clear, in the case of 
Mecklenburg v Kreiss Pinneberg der Landrat®® that the concept was broad and 
all-embracing. Article 2(3)(b) of the Aarhus Convention goes further, however, 
explicitly including information inter alia on ‘biological diversity and its 
components, including genetically modified organisms’, energy, noise and 
radiation in its definition.” The Convention, recognising the importance of 
economic evaluation in environmental decision-making, also includes ‘cost-benefit 
analysis and other economic analyses and assumptions used in environmental 
decision-making’ in its definition of information to which access should be 
provided. This background information could be crucial in the evaluation of 
decisions by third parties. 

As is common with access to information regimes, the Aarhus Convention 
contains a number of exemptions. In the Directive, where information falls within 





51 Directive Article 3. 

52 Directive Article 6. 

53 The 156 complaints lodged with the European Commission by individuals and organisations on 
the basis of the Directive highlighted this as one of the main concerns. European Commission, 
n 45 above, paragraph 3. It has been argued that the fact that water companies have been found 
to be ‘emanations of the state’, see Griffin v South West Water [1995] IRLR 15, should make it 
more difficult to argue that they are not also subject to the Directive, see P. Roderick, ‘United 
Kingdom’ in R. Hallo (ed), The Implementation and Implications of Directive 90/313 (London: 
Kluwer Law International, 1996). 

54 Stec and Casey-Lefkowitz, n 3 above, 32. 

55 See Stec and Casey-Lefkowitz, n 3 above, 32-34, for a detailed analysis of the definition of 
‘public authority’ in the Convention. However, it remains the case that the Aarhus Convention is 
a resolutely public document. As is generally the case with the move to public participation, the 
focus is on governmental decision-making, and the potential of innovations such as 
environmental management and audit schemes or private sector environmental reporting is 
not mentioned. See for example Regulation 761/2001 allowing voluntary participation by 
organisations in a Community eco-management and audit scheme OJ [2001] L 114/4. 

56 Case C-321/96, [1998] ECR I — 3809. In this case, the applicant was refused access to a copy of 
the statement of views by the competent countryside authority in connection with planning 
approval for the construction of the ‘western by-pass’. The ECJ held that such information did 
fall within the definition of ‘information relating to the environment’ and was not covered by the 
exemption relating to proceedings of a ‘judicial or quasi-judicial nature’. 

57 This has been problematic in the UK, see the examples given in Roderick, n 53 above, and 
P. Pee ‘The Aarhus Convention and the European Community’ in Zillman, Lucas and Pring, 
n 4 above, 159. 
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an exemption, Member States have discretion in providing for non-disclosure.”® 
However, in exercising their discretion, states are under no explicit obligation to 
demonstrate that the public interest in non-disclosure outweighs the public interest 
in disclosure.” Article 4(4) of the Convention states that a request may be refused 
only if ‘the disclosure would adversely affect’ interests covered by the exemptions, 
which include international relations, intellectual property rights and the 
confidentiality of commercial and industrial interests.°° Furthermore, Article 
4(4) goes on to state that ‘the aforementioned grounds for refusal shall be 
interpreted in a restrictive way, taking into account the public interest served in 
disclosure [...].’ Whilst introducing a welcome element of proportionality into the 
process,” there is no explicit requirement that information is disclosed where it is 
in the public interest to do so. 

The Convention’s review procedure following denial of access is also potentially 
more liberal than that provided for under existing law. Although we consider the 
provisions of the Convention on access to justice later, it seems appropriate at this 
point to discuss the main provisions applicable to review for non-disclosure of 
information. The Directive states that a response from the authority must be 
forthcoming within two months, reasons for a refusal to provide information must 
be given and the individual may then ‘seek a judicial or administrative review of 
the decision in accordance with the relevant national legal system.’ Although a 
number of member states, including the UK, established special procedures to 
deal with complaints, many countries provided only for judicial review of a 
public authority’s decision.™ According to the Commission, experience shows that 
individuals would be more inclined to seek review of the reasons for refusal if the 
procedures adopted include the possibility of seeking prompt, low cost access to a 
review procedure. The Convention reflects this thinking. First, a refusal of a 
request for information must be issued within one month, extendable to two 
months where the nature of the request justifies it and, as before, must be 
accompanied by reasons for the decision. And secondly, under Article 9, a party 
who has requested information must have ‘access to a review procedure before a 
court of law or other independent and impartial body established by law.’ This 
would appear, on the face of it, to replicate the Directive’s provisions by giving 
parties the choice of adopting judicial or administrative review procedures. 
However, the Convention recognises the limited effectiveness of judicial review, 








58 Directive Article 3(2) and (3). See also section 4 of the Regulations as amended. 

59 Although note that in Mecklenburg, n 56 above, the ECJ did recognise that the exemptions in the 
Directive ‘may not be interpreted in such a way as to extend its [the Directive’s] effects beyond 
what is necessary to safeguard the interests which it [the Directive] seeks to secure,’ paragraph 25. 

60 It should be noted that Article 4(3) of the Convention states that in some instances, for example, 
where the public authority does not hold the information requested or the request is manifestly 
unreasonable or formulated in too general a manner, the request for information may be refused 
without demonstrating ‘adverse affects’. 

61 D. Wilsher, ‘Freedom of Environmental Information: Recent Developments and Future 
Prospects’ (2001) 7 European Public Law 671, 683. 

62 Article 4. f 

63 Department of the Environment, Guidance on the Implementation of the: Environmental 
Information Regulations 1992 (1992). Whilst the UK. Begutsons themselves provided only for 
normal judicial review, the Guidance urged any aggrieved applicant to try and resolve any 
dispute using administrative procedures. Some, but not all government departments set up 
special arrangements to deal with the complaints and if those arrangements failed, the dispute, in 
appropriate circumstances, would be referred to the relevant Ombudsman. 

64 See European Commission, n 45 above, 11. 

65 European Commission, n 45 above. 

66 Article 4(7). 
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for Article 9(1) goes on to state that in providing such review, Member States ‘. 
shall ensure that such. a person also has access to an expeditious procedure 
established by law that is free of charge or inexpensive for reconsideration by a 
public authority or review by an independent and impartial body other than a 
court of law.’ Final decisions made by such a body will be binding on the public 
authority holding the information. Although the wording is ambiguous, it would 
appear that the Convention is attempting to ensure that a dissatisfied party has an 
alternative means of review other than formal court proceedings, a welcome 
development i in administrative justice, although one that will require little change 
in the UK’s existing review mechanisms. 

As well as the broad access provisions in the Regulations, other national legal 
instruments impose access to information obligations. We discuss two of these; 
environmental impact assessment’ and the European Convention on Human 
Rights. As we shall see in the next section, the environmental impact assessment 
(EIA) procedure enables the public to participate in environmental decision- 
making. However, the system is also important when considering access to 
environmental information since a developer is required to provide an 
environmental statement that should be made available to the public. In Berkeley 
v Secretary of State Sor the Environment,® the House of Lords, quashing a grant 
of planning permission to rebuild part of a football stadium in London, held that 
the Secretary of State should have considered whether the application was subject 
to EIA. One issue was whether the provisions of the Regulations were satisfied by 
the. availability elsewhere of the information which would have been included in 
an environmental statement. Rejecting this argument, Lord Hoffman emphasised 
that the EIA Directive did not allow ‘Member States to treat a disparate collection 
of documents produced by parties other than the developer and traceable only by 
a person with a good deal of energy and persistence as satisfying the requirement 
to make available to the Public the ... information which should have been 
provided by the developer.’ .To comply with EIA, information must be collated 
and presented in the manner required by the Directive. This includes the provision 
of a non-technical summary and the indication of any difficulties encountered by 
the developer in compiling the required information. The prescription on the 
presentation of environmental information in the EIA Directive goes much further 
than either the Aarhus Convention, or more general access to (environmental) 
information provisions. A major limitation on access to information by the lay 
public is the possibility that information is presented in a way that only a specialist 
can make sense of, or that relevant information is buried in a mass of data. 

A second important development concerns the impact of the Human Rights Act 
1998. In Guerra v Italy”! the European Convention on Human Rights (ECHR) 
was applied by the European Court of Human Rights to the issue of access to 
environmental information. The applicants in this case lived approximately one 
kilometre from a ‘high risk’ chemicals factory which produced fertilisers and other 





67 It would appear that a revised regime will use the Information Commissioner, established under 
the Freedom of Information Act 2000. DEFRA, Proposals for a Revised Public Access to 
Environmental Information Regime Consultation Paper (October 2000), paragraphs 28-30. 

68 Directive 85/337 on the Assessment of the Effects of Certain Private and Public Projects on the 
Environment [1985] OJ L 175/40, as amended by Directive 97/11/EC [1997] L 073/05, 
implemented by Town and Country Planning (Assessment of Environmental Effects) 
Regulations 1988, SI 1988 No. 1199 as amended by SI 1999/293. 

69 [2001] 2 AC 603. 

70 Ibid, 617. 

71 (1998) 26 EHRR 357. 
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chemicals. Following a series of accidents (one of which resulted in 150 people 
being admitted to hospital with acute arsenic poisoning), the inhabitants had 
unsuccessfully sought information from the local authority relating to the 
emissions from the site and safety procedures for local people. The „European 
Court of Human Rights, restating its opinion in Lopez Ostra v Spain,” held that 
the environmental effects of the factory affected the applicants’ well being and 
prevented them from enjoying their homes, in such a way as to affect their private 
and family life adversely. Taking this argument one step further, the Court held 
that the failure to provide information which would allow the applicants to assess 
the risks of living in the area amounted to a breach of their right to a private and 
family life under Article 8 of the ECHR. In extreme cases such as this, then, 
established human rights law provides a right of access to information. 

The provisions discussed so far provide for rights of access to existing 
information. Although the Access to Environmental Information Directive 
imposes a limited obligation on member states to ‘provide general information 
to the public on the state of the environment by such means as the periodic 
publication of descriptive reports’,’? the Aarhus Convention gives further im etus 
to the active collection and dissemination of environmental information.”* In 
particular, there is a requirement to publish a ‘national report on the state of the 
environment’ and ‘where appropriate’ to establish ‘a coherent, nationwide 
system of pollution inventories or registers on a structured, computerised and 
publicly accessible database compiled through standardised reporting’.” 
Although | there is only limited prescription as to the contents of the reports and 
registers,” such a Positive obligation has the potential to empower the public, 
especially NGOs, in their formal or informal enforcement role. Much environ- 
mental regulation i in the UK already imposes obligations on the regulating body 
to maintain public registers”? of information on environmental matters, although 
their usefulness and accuracy has been criticised.”? 

Whilst access to environmental information has been provided under external 
pressure from EC and human rights law, only recently has the Freedom of 
Information Act 2000 provided a more general right of access to information in 
the UK. However, it is anticipated that the Act will be of little relevance to 
environmental information.®° Section 74 allows the Secretary of State to make 





72 (1995) 20 EHRR 277. The applicant in this case lived close to an unlicensed waste treatment 
plant which released fumes, smells and contamination into the local environment. The European 
Court of Human Rights held that the state, by failing to take action against the plant, had not 
struck a fair balance between the area’s economic interest in having such a plant and the 
applicant’s effective enjoyment of her right to respect for her home and private and family life. 

73 Article 7. 

74 Article 5. N. Popovic, “The Right to Participate in Decisions that Affect the Environment’ (1993) 
Pace Environmental Law Review 683 distinguishes ‘right to know’, that is positive provision of 
information, and ‘access to information’, with respect to existing information. 

75 Article 5(4). 

76 Article 5(9). 

77 Note that this is one of the elements of the Convention being developed by a Working Group. 
The progress of the various working groups is available at: <http:www.unece.org/env/pp/ 
tfwg.htm>. 

78 See, for example, Environmental Protection Act 1990, s 64, and Pollution Prevention and 
Control Regulations 2000 (SI 2000 No.1973), regulation 29. 

79 Rowan-Robinson, n 23 above. See also de Prez, n 46 above. Recorded visits to the registers 
suggest that only 1,000 checks are made per year, although it is more usual for the Environment 
Agency to check’ them as a response to enquiries. The Environment Agency makes 
approximately 10,000 checks annually, de Prez, ibid., 15-16. 

80 For an interesting insight into the Aarhus Convention and Freedom of Information Act 2000, 
see Wilsher, n 61 above, 692-695. 
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regulations implementing the ‘information provisions’ of the Aarhus Convention, 
and coupled with section 39, exempting any information subject to those 
regulations from the Act itself, this means that all environmental information will 
be subject to a separate, free-standing regime. The Department of the 
Environment, Food and Rural Affairs (DEFRA) envisages that environmental 
information will continue to be dealt with under the specific regulations, with the 
freedom of information legislation acting as a top up.® 

Before we move on to discuss the public participation provisions of the Aarhus 
Convention, it is useful to pause and consider the EC’s reaction to the access to 
information provisions. The EC has issued a proposed Directive on public access 
to environmental information,® to replace Directive 90/313.° 3 Interestingly, some 
of the Commission’s proposals go further than Aarhus,** and convert qualified 
obligations into requirements.** However, the proposal for a wider definition of 
‘public authority’, which sparked some unfavourable reactions within the UK 
Government, has been amended. Initially, Article 2(2)(c) of the proposed 
Directive extended the definition of a public authority to include ‘any legal 
person entrusted ... with the operation of services of general economic interest 
which affect or are likely to affect the state of elements of the environment’. The 
Commission envisaged that private sector firms in, for example, the gas, 
telecommunications and transport sectors (including rail operators and freight 
hauliers) and the construction industry would be included. The Aarhus 
Convention refers to ‘responsibilities’, ‘functions’ and ‘public services’ relating 
to the environment, rather than affecting the environment.®** The definition of 
‘public authority’ is now in line with the Convention.®’ 

Although access to information is the strongest, and perhaps least controversial, 
pillar of the Aarhus Convention, it is by no means completely straightforward. 
The relevant articles are ambiguous in places, leaving room for state (or EC) 
discretion, and its interaction with the range of existing provisions may be 
awkward. And the Convention, although it advocates access via electronic sources 
and the internet,®* provides us with no way through the dilemma of presentation. 
Raw data may be useful only for experts; explaining data provides opportunities 
for manipulation and the ‘selling’ of a project, a problem occasionally : raised with 
respect to environmental statements provided by developers in EIA. 





81 DEFRA, n 67 above. 

82 European Commission COM (2000) 402, n 14 above. 

83 Note that the aim of the revision of Directive 90/313 is not only to pave the way to ratification by 
the EC of the Aarhus Convention, but also to correct the shortcomings identified in the practical 
application of Directive 90/313 and to adapt the information provisions to reflect development in 
information technologies, thus making a ‘second generation’ Directive, European Commission, 
ibid., explanatory memorandum. 

84 For example, Article 2(1) of the proposed Directive includes information on waste and 
redioneeve waste as ‘environmental information’. For further details, see DEFRA, n 67 above, 
section 2. 

85 For further details see, ibid., section 2. 

86 See text at nn 51-55 above. 

87 European Commission; Amended Proposal for a Directive of the European Parliament and of the 
Council on public access to environmental information COM (2001)303 final. 

88 Article 5(3). This should make the physical access problems outlined in Rowan-Robinson et al, 
n23 above, seem dated. 

89 This point is illustrated by the controversy surrounding the Thanet Way Bypass, see S. Ellworthy 
and J. Holder, Environmental Protection — Text and Materials (London: Butterworths, 1997), 
Chapter 10. See also D. R. Hodas, ‘The Role of Law in Defining Sustainable Development: 
NEPA Reconsidered’ [1998] Widener Law Symposium Journal 1, arguing that the environmental 
impact statement procedure in United States law ‘allows decisionmakers to dress up 
unsustainable proposals with a veneer of sustainability’, 7. 
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The Aarhus Convention deals with , participation in decision-making at three 
stages: ‘decisions on specific activities’; ‘plans, programmes and policies relating 
to the environment’;?’ and ‘the preparation of executive oicgulations and/or 
generally applicable legally binding normative instruments’.°* Consideration of 
the latter two types of decision goes well beyond familiar techniques of consulting 
neighbours over siting decisions. 

Before examining the participation provisions of the Aarhus Convention, it is 
apt to consider public participation in current UK environmental law and policy. 
A detailed examination of government policy is not necessary here, but we should 
note the resurrection in recent years of the rhetoric of public participation. 3 A 
whole range of government publications have emphasised the role of participa- 
tion. The Government’s Sustainable Development Strategy, for example, states 
that ‘Transparency, information, participation and access to justice’ is one of its 
ten principles or approaches to decision-making.”* Encouragement of increased 
participation applies beyond environmental issues, and there is now a considerable 
amount of central government advice and guidance on consultation and other 
forms of participation.” 5 A particular motivation for openness and public 
involvement in the UK has been the serious concern in recent years about the loss 
of public confidence in scientific advice from government.” This came to the fore 
in the aftermath of the BSE crisis, in which the link between BSE in cattle and new 
variant CJD 72 humans was announced following some years of denial by 
government.” One of the solutions to this loss of trust is thought to be more 
openness and participation.” 

The controversy surrounding the deliberate release of genetically modified 
organisms (GMOs), views on which are currently dramatically polarised, neatly 
illustrates the trend towards extra-legislative participatory processes. At the same 
time, it illustrates the dilemma that arises if the substantive legal background does 
not allow decision-makers to recognise fully the concerns expressed by the public. 
Procedure is not an alternative to making hard decisions on substantive 
regulation. 

In 2000 the government set up the Agriculture and Environment Biotechnology 
Commission (AEBC) to look at the social and ethical issues relating to 





90 Article 6. 

91 Article 7. 

92 Article 8. 

93 Publications such as House of Lords Select Committee on Science and Technology, Session 
2000-2001, 3rd Report, Science and Society and Royal Commission on Environmental Pollution, 
n 34 above have undoubtedly played their part in stimulating this thinking. 

94 UK Sustainable Development Strategy, A Better Quality of Life (1999), paragraph 4.1. this is 
also picked up by Department of Environment, Food and Rural Affairs, Foundations for our 
Future (2002), available at <http://www.defra.gov.uk/corporate/sdstrategy/contents.htm >. 

95 Available at <http://www.cabinet-office.gov.uk/servicefirst/2000/consult/Index.htm>. Note 
also that the Local Government Act 1999 requires participation in many circumstances. 

96 House of Lords Select Committee on Science and Technology, n 93 above, goes as far as to speak 
of ‘an apparent crisis of trust’, paragraph 2.2. See also Royal Commission on Environmental 
Pollution, n 34 above. 

97 See generally Phillips Report, BSE Inquiry Report (2000), available at <http://www.bseinquir- 
y.gov.uk>; for a review see G. Little, ‘BSE and the Regulation of Risk’ (2001) 64 MLR 730. 
This episode also emphasised the importance of accurate and open risk communication (not 
saying a risk is ‘remote’ if what is meant is that it is uncertain, for example). 

98 Royal Commission on Environmental Pollution, 23" Report, Environmental Planning Cm 5459 
(2002), Chapter 5 identified ‘strengthening public confidence’ as a key objective of enhancing 
direct public participation in decisions. 
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developments in biotechnology with implications for agriculture and the 
environment. The composition of the AEBC is itself quite interesting from a 
participative point of view, since it includes members with diverse perspectives on 
the GM issue, including organic and GM farmers, GM scientists and anti-GM 
activists"? and it also makes an effort to consult widely on its reports. More 
specifically, the AEBC has recently published advice to government on A Debate 
About the Possible Commercialisation of GM Crops.’°° The Government has 
responded positively, announcing a ‘public dialogue’ on this issue.!™ The terms of 
reference for the dialogue include the identification of the public’s questions on 
GM issues, and informing the public. The dialogue should also provide 
opportunities for the public to debate the issues and to form their own 
independent judgments.’ 

The public debate is to be managed by a steering board independent of 
government, and will be chaired by the chair of the AEBC. As a ‘core 
programme’, the AEBC has recommended ‘grass roots debates in local 
community and ad hoc groups, stimulated by a specially made film and other 
material,’ linked to ‘regional and national events involving representatives from 
local groups’, supplemented by focus groups to “give depth to the analysis and to 
act as a ‘control’ to test the information coming out of the more diffuse local 
debates’.!°? There seems to be a real intention to move beyond the ‘usual suspects’, 
since the AEBC expressly advises that in certain parts of the exercise, participants 
should not be traditional stakeholders (NGOs and industry).!°* The Government 
response also concentrates on the grass roots, but states that ‘although the 
primary focus of the dialogue will be to reach and engage the general public, the 
Government hopes that stakeholder bodies will also participate’.'°> Moreover, a 
study of the costs and benefits of GM cultivation, and a review of the scientific 
issues are to take place alongside, or as part of, the dialogue.!°° There is a real 
danger that ‘expert’ groups able to engage with these technical aspects will 
dominate the debate. Although the nationwide public debate has the potential to 
be a very significant innovation in UK environmental decision-making, it seems 
ultimately to require considerable expert input. 

Although the AEBC is of the view that there is sufficient latitude within the legal 
framework to take account of public attitudes in the management of GM crop 
cultivation,” the real difficulty here is the UK Government’s lack of 
independence to respond to the results of the process in the fullest way. Even 
without looking at international free trade implications of a limitation on GMO 
commercialisation, and the World Trade Organisation issues that are currently 





99 See Steele, n 5 above, who suggests that this may introduce a ‘representative element’ in 
participative structures, and that as well as providing potential for ‘productive conflict’, it will 
also allow competing groups to be told that their views have been heard, 435. 

100 Available at: <http://www.defra.gov.uk/environment/gm/debate/index.htm >. 

101 DEFRA, ‘Public Dialogue on GM’, available at: <http://www.defra.gov.uk/environment/gm/ 
debate/index.htm >. 

102 DEFRA, ibid., paragraph 5. 

103 AEBC, n 100 above, paragraph 15. Possible additions to the core programme include consensus 
conferences, analysis of contributions from stakeholder organisations, a UK wide event for local 
representatives, interactive television debates and support for local initiatives. 

104 AEBC, ibid., paragraph 18, with respect to initial workshops to ‘frame the issues’. Excluding 
NGOs is not really consistent with the spirit of the Aarhus Convention. 

105 DEFRA, n 101 above, paragraph 8. 

106 DEFRA, n 10] above, paragraphs 16-17. 

107 AEBC, n 100 above, paragraph 8. 
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simmering away in the background,’ this whole area is regulated by EC law. 
Under the Deliberate Release Directive,! decisions on the authorisation of the 
deliberate release of GMOs (planting crops) are taken by qualified majority voting 
at EU level. The UK government has obviously limited potential to control that 
process. And although the Deliberate Release Directive and related policy 
documents make some minor provision for public involvement in decision-making 
on individual authorisations, the final decision is made on the basis of a scientific 
assessment of risk to the environment or public health. If public concern is not 
framed in relatively narrow scientific or technical terms relating to the 
environment or public health (for example if it highlights our incomplete 
understanding of the technology, ethical issues, socio-economic impacts, for 
example on existing farming practices, or the commercial imperative driving the 
technology), its impact on the decision is at best uncertain,'! at least without 
stepping beyond the framework of the Directive.'"! This legal background is quite 
clearly in the Government’s mind: ‘Government wants to ensure a clear separation 
between this overall dialogue and the much later decision-making process on the 
very specific issue of possible commercialisation of particular GM crops. That 
process will be based on an objective assessment of all the available evidence 
including ... scientific evidence and information about the costs and benefits to 
the UK.”!? 

The public debate on GMOs may be indicative of changing government attitude 
to public participation on broad questions of policy, and seems to accept that 
GMO regulation is not simply a technical issue, amenable to objective expert 
resolution. The Government response to the AEBC advice seems to envisage 
primarily a simple exchange of information between government and public. The 
legal background is crucial, and reminds us that public participation must not be 
used to deflect attention from the aims and objectives of regulation. The 
substantive legal background against which public participation operates is 
ultimately determinative of the response to public views. 

Moving on from GMOs, there is undoubtedly, as already noted, an increasing 
trend in the UK, matching international and EC initiatives, to accept the 
importance of public participation in environmental decisions. There is however 








108 Any difficulties are likely to be resolved under the WTO dispute settlement procedure, and the 
result is not readily predictable. As is well-known, a state must rely on scientific information 
derived from formal risk assessment to justify measures necessary to protect human, animal or 
plant life or health under the Agreement on the Application of Sanitary and Phytosanitary 
Measures (Marrakesh, 15 December 1993, available at <http://www.wto.org/english/docs_e/ 
legal_e/15-sps.pdf>). The Cartagena Protocol on Biosafety to the Convention on Biological 
Diversity: (Montreal, 29 January 2000 available at <http://www.biodiv.org/biosafety/proto- 
col.asp >) arguably takes a broader perspective in provisions on its system of ‘advance informed 
agreement’ for the import of GMOs. See S. Zarilli, ‘International Trade in Genetically Modified 
Organisms and Multilateral Negotiations: A New Dilemma for Developing Countries’; and T. J. 
Schoenbaum, ‘International Trade in Living Modified Organisms’, both in F. Francioni (ed) 
Environment, Human Rights and International Trade (Oxford: Hart, 2001); G.E.C. York, ‘Global 
Foods, Local Tastes and Biotechnology: The New Legal Architecture Of International 
Agriculture Trade’ (2001) 7 Columbia Journal of European Law 423. 

109 Directive 2001/18/EC of the European Parliament and of the Council on the Deliberate Release 
into the Environment of Genetically Modified Organisms and repealing Council Directive 90/ 
220/EEC [2001] OJ L106/1. 

110 Lee, n 15 above; M. Lee and R. Burrell, ‘Liability for the Escape of GM Seeds: Pursuing the 
‘Victim’? (2002) 65 MLR 517. i 

111 There is currently a de facto moratorium on authorisation, but outside the framework of the 
existing directive. < 

112 DEFRA, n 101 above, paragraph 9. 
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no general obligation in the UK to allow the public to participate in decisions, 
environmental or otherwise. Many individual environmental regulatory regimes 
provide for some form of participation. Planning law, with its clear basis in the 
exercise of political discretion has long had a rhetoric, and a basic but evolving 
legislative framework, of participation at its core.! 13 Pollution control, by 
contrast, has tended to be viewed as a technical endeavour, with non-technical 
considerations being taken into account when the polluting activity seeks planning 
permission. This runs rather counter to the contemporary understanding of 
environmental decisions as relying very heavily on values, and is beginning to 
change. 

Article 6 of the Aarhus Convention applies to decisions permitting certain 
activities listed in the Convention,’"* or other activities likely to have a ‘significant 
effect? on the environment. Under this article, ‘the public concerned shall be 
informed, either by public notice or individually as appropriate, early in an 
environmental decision-making procedure, and in an adequate, timely and 
effective manner’ of a number of matters relating to the permit application. The 
information to be provided includes: the proposed activity and the application on 
which a decision will be taken; the nature of possible decisions or the draft 
decision; the public authority responsible for making the decision; the envisaged 
procedure including opportunities for public participation; the fact that the 
activity is subject to a national or transboundary environmental impact 
assessment procedure. Article 6(6) requires the provision of detailed information 
on the proposed development. The need for reasonable time frames is stressed in 
Article 6, and there must be ‘early public participation, when all options are open 
and effective public participation can take place.’!!° Article 6(8) provides that ‘due 
account’ must be taken of the outcome of the public participation. Requiring that 
‘due account’ be taken of the results of public participation means that public 
views cannot be simply ignored, whilst giving the public only a limited stake in the 
final decisions. Whether ‘due account’ provides some enhanced status for the 
outcome of public participation, or simply provides that they are ‘material 
considerations’ is open to debate.''® In any event, Article 6(9) reinforces the 
obligation to take due account of public participation by providing that reasons 
be given for the final decision. In environmental law currently, reasons do not 
have to be given for the grant of a permission, other than in applications subject to 
EIA.!!” Similarly, it is Environment Agency practice to provide written reasons 
only if an application is refused. Introducing a more general obligation to give 
reasons has some support at the moment. It is argued first of all that developments 





113 P. McAuslan, The Ideologies of Planning Law (Oxford: Pergamon Press, 1980) argues that there 
are competing ideologies in planning law. The advancement of public participation competes 
with the traditional ideology that law exists to protect private property, and the ideology that law 
exists to advance the (public administration’s understanding of the) public interest. He dates the 
move to public participation to the Franks Report, The Report of the Committee on 
Administrative Tribunals and Enquiries, Cmnd. 218 (1957). 

114 Annex I. 

115 Article 6(4). 

116 Consider the ongoing debate in respect of Article 4 of Directive 75/442/EEC on Waste [1975] OJ 
L 194/39, which provides that waste is to be recovered or disposed of without endangering 
human health or the environment. See Thornby Farms Ltd v Daventry DC [2002] Env. LR 28; C. 
Abbot, ‘Controlling Environment Agency Discretion: A Public Law Perspective’ (2001) 13 
Environmental Law and Management 232. 

117 Note however that Article 6 applies mainly to developments already subject to EIA, as well as to 
IPPC procedures. 


© The Modem Law Review Limited 2003 97 


The Modern Law Review ` [Vol. 66 


under the Human Rights Act will require reasons to be given for any decision in at 
least planning law,!"® and Government seems amenable to introducing such a 
change in its ongoing reform of the planning system.'!° A duty to give reasons is 
however fundamentally linked with review of the decision, on which there is less 
progress — giving reasons enables such review and is most effective if review is 
possible. We will return to this in the next section. 

The Commission intends to amend the EIA and Integrated Pollution Prevention 
and Control (IPPC) processes in the ight of Article 6, particularly to affirm the 
importance of public interest groups. The IPPC Directive’?! is indicative of the 
new approach of EC directives,!?* which in the early days of EC environmental 
law tended to provide very specific formal standards at a central level." The 
IPPC Directive by contrast provides a flexible pollution standard (best available 
techniques),!™* decisions relating to which are exercised at the discretion of the 
appropriate regulatory body. But, in exercising such discretion, the Directive also 
requires that ‘... Member States shall take the necessary measures to ensure that 
applications for permits ... are made available for an appropriate period of time 
to the public, to enable it to comment on them before the competent authority 
reaches its decision’.!”° Some minor amendments to this minimalist form of public 
participation, which was nevertheless quite an innovation in UK pollution 
regulation, will allow compliance with the Aarhus Convention. 

EIA is a wholly procedural mechanism that provides information to both the 
regulator and to the public, and imposes no environmental targets or objectives. 
Lawyers tend to concentrate on the enforceable procedural rights granted to the 
public through EIA, although the formal framework for obtaining information 
also provides for an environmental statement to be prepared by the developer, and 
for the consultation of interested public bodies. This part of an EIA provides for 
expert input into the decision, and may well concentrate primarily on scientific 
and technical elements of risk assessment. Some tension is possible between this 
technical approach, and adequate lay participation. The English courts have, 
however, begun to protect the procedural requirements for participation quite 





118 This is linked to the likely emergence of more stringent judicial review by reference to the 
principle of proportionality. See the House of Lords decision in R (. Alconbury Developments Ltd 
and others) v Secretary of State for the Environment, Transport and the Regions [2001] 2 WLR 
1389, particularly paragraphs 51-52, per Lord Slynn of Hadley. Hatton v UK (2002) 34 EHRR 1 
and South Buckinghamshire District ‘Council v Porter [2002} 2 All ER 425, may constitute a move 
towards a duty to give reasons, see G. Jones and J. Pike, ‘Proportionality and Planning — A 
Difficult and Nice Point to be Decided’ [2002] JPL 908. 

119 Office of the Deputy Prime Minister, Sustainable Communities - Delivering through Planning, 18 
July 2002, available at <http: JWW. planning.odpm.gov.uk/consult/greenpap/greenind.htm > 
(as is the initial Green Paper, Planning: Delivering a Fundamental Change) suggests that a 
reapirement to give reasons for the grant of planning permission will be introduced, paragraph 


120 The Commission proposes introducing the Aarhus Convention definition of ‘public’ and the 
‘public concerned’ into the EIA and IPPC Directive. European Commission COM (2000) 839, n 
14 above, 9 and 13. New paragraphs to reflect the detailed provisions of Article 6 of the Aarhus 
Convention are also proposed, ibid., 9-11, 13-14. 

121 Council Directive 96/61/EC on Integrated 'Pollution Prevention and Control [1996] OJ 1257/26. 

122 Scott, n 5 above. 

123 R. Macrory, ‘Shifting Discretions and the New Formalism’ in O. Lomas (ed), Frontiers of 
Environmental Law (London: Chancery Law Publishing, 1991). 

124 Although note that it is also argued that this simply shifts the locus of formal standard setting, to 
even less accountable committees, see C. Hey, Towards Balancing Participation (Brussels: 
European Environmental Bureau, 3000). 

125 Article 15. 
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carefully.!2° The House of Lords has confirmed that the opportunity for public 
participation in decision-making is a crucial part of the EIA process, which is not 
simply about ‘a right to a fully informed decision on the substantive issue’, but far 
more fundamentally also ‘requires the inclusive and democratic procedure [...] in 
which the public, however misguided or wrongheaded its views may be, is given an 
opportunity to express its opinion on the environmental issues’.!*’ This is a strong 
statement from the House of Lords. The procedural elements of EIA are seen not 
simply as a means to an end (better informed decisions) but as crucial in 
themselves. The right to participate is clearly not based on expertise or on the 
ability to frame the contribution in technical or scientific terms, even if the 
language in this quotation does not provide much hope for the effect of 
inappropriately framed interventions. 

Article 6 provides for the most closely specified form of participation in the 
Convention. The provisions are clearly underwritten by the aim of increasing 
participation within otherwise closed processes. The detail on timing, provision of 
information, taking due account of contributions, and an obligation to give 
reasons for a decision, although they leave a great deal in the hands of the public 
decision-makers, suggest that the Convention envisages ‘real’ participation, with 
the potential to exert a genuine influence on decisions. However, even under 
Article 6, minimal changes to existing procedures would be required to comply 
with the letter of the Convention. Traditional ‘consultation’ mechanisms would 
presumably suffice, where varied views are collected and given ‘due account’. 
Neither existing requirements nor Article 6 provide much support for more 
extensive public participation in specific decisions, and we cannot assume that the 
mechanisms of participation will be deliberative, or elicit values. Both EIA, and 
particularly IPPC, concentrate largely on consultation and the exchange of 
information, rather than on more active efforts to enable real engagement with 
decisions. Just as there is a danger that decision-makers will not engage fully with 
responses to consultation, consultees may not engage fully with the problem at 
issue, or its public interest perspective. 

One step beyond consultation is apparent in the Aarhus Convention’s provision 
that ‘as appropriate’, a ‘public hearing or inquiry with the applicant’ should be 
held. English planning law has well established, albeit much criticised, 
procedures for public inquiries on major development proposals. The government 
is discussing changes in this area on the basis of claims that the current system is 
too adversarial, time consuming and expensive.'?? More extensive negotiative 
processes are also suggested by a requirement in Article 6(5) to ‘encourage 
prospective applicants to identify the public concerned, to enter into discussions’ 
before they apply for a permit, again, ‘where appropriate’. Legislative provisions 
tend not to take this step beyond traditional consultation in the UK. There have 


126 Implementation of the Directive has been a protracted affair, see for example M. Stallworthy, 
‘Planning Law as a Tool of Environmental Protection: the United Kingdom’s Slow Embrace of 
Environmental Assessment’ (1998) 10 JEL 361. 

127 Berkeley, n 69 above, 615 per Lord Hoffmann. 

128 Article 6(7). 

129 The government has now rejected the proposal that Parliament, rather than a public inquiry 
should decide on major development proposals, but intends instead to make public inquiries 
more efficient. See Office of the Deputy Prime Minister, n 119 above. Although the Government 
claim that public involvement should remain central to planning (for all decisions, not just major 
infrastructure decisions), it is feared that this is not apparent in the detail of the initial Green 
Paper, n 119 above. See P. Stookes and J. Razzaque, ‘Community Participation: UK Planning 
Reforms and International Obligations’ [2002] JPL 786. 
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however been occasional interesting experiments in consensus building in certain 
areas, particularly in the increasingly contentious task of siting new waste 
facilities. It is also often recommended that developers or regulators encourage 
participation throughout the process, even if regulation such as EJA only requires 
participation at a relatively late stage.'! The Aarhus Convention does not seem to 
require any formal change, but it may reinforce good practice, both in its emphasis 
on timeliness in the provision of information, and in this weaker provision on 
early discussion. 

Article 6 concentrates on individual authorisations, where the underlying policy 
decisions have generally already been taken, and participation is reactive to 
particular development proposals. Article 7, however, requires ‘appropriate 
practical and/or other provisions for the public to participate during the 
preparation of plans and programmes relating to the environment, within a 
transparent and fair framework, having provided the necessary information to the 
public.’ As well as long standing provisions for public involvement in procedures 
to draw up development plans under planning law,’?* we have European 
legislation in this area. The Strategic Environmental Assessment (SEA) 
Directive??? comes into play at an earlier stage than EIA. Under the SEA 
Directive, when ‘plans and programmes’ likely to have a significant impact on the 
environment are being drawn up, an environmental assessment should be carried 
out. Members of the public and NGOs must be given ‘an early and effective 
opportunity within appropriate time frames to express their opinion’!* on the 
draft plan or programme and accompanying environmental statement. As under 
the Aarhus Convention, it is the Member State which identifies the relevant 
‘public’, and detailed arrangements on the provision of information and 
consultation are to be determined by the state. The Water Framework Directive!* 
also requires public participation in plan making, here in the drawing up of River 
Basin Management Plans. As well as a requirement for provision of information 
and consultation, this Directive requires, member states to ‘encourage the active 
involvement of all interested parties’,!°° a potentially much deeper form of 
participation, although there is little compulsion here.!*’ 





130 See J. Petts, ‘Waste Management Strategy Development: A Case Study of Community 
Involvement and Consensus-Building in Hampshire’ (1995) 38 Journal of Environmental Planning 
and crane 519; N. Stanley, ‘Contentious Planning Disputes: An Insoluble Problem’ [2000] 
JPL 1226. 

131 J. Petts, ‘Public Participation and Environmental Impact Assessment’ in J. Petts (ed), Handbook 

.__ of Environmental Impact Assessment (Oxford: Blackwell Science, 1999). 

132 Again this area is subject to change. For current purposes the most relevant changes is the 
requirement that the ‘core strategy’ contains a ‘Statement of Community Involvement’ which 
will set out benchmarks for community participation in the preparation of plans and significant 
planning applications. Changes to the inquiry process would also be relevant here. Inspectors are 
to have more control over the procedures to be used, which could include ‘consideration of 
written representations, an examination conducted on a round table basis or a hearing. The 
hearing would be non-adversarial and inquisitorial with no right of formal advocacy and cross- 
examination unless the Inspector or Panel decides it is necessary’. See Office of the Deputy Prime 
Minister, n 119 above, paragraphs 36-37. 

133 2001/42 OJ 2001 L197/3. 

134 Article 6(2). 

135 Council and European Parliament Directive 2000/60/EC establishing a Framework for 
Community Action in the Field of Water Policy [2000] OJ L 327/1. 

136 Article 14. At least six months must be provided for comment, ibid. The Water Framework 
Directive provides perhaps the clearest indication of a shift in EC legislation, since the detailed 
standards and objectives in earlier water directives have been supplanted by more open-ended, 
state driven, environmental objectives, coupled with public participation requirements. 

137 Macrory and Turner, n 16 above. 
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It is interesting that neither of these Directives extends beyond ‘plans and 
programmes’ to the broader notion of ‘policies’. In respect of the ‘policies relating 
to the environment’, Article 7 of the Aarhus Convention simply imposes an 
obligation to ‘endeavour’ to provide opportunities to participate ‘to the extent 
appropriate’. The European Commission is of the view that this is ‘soft law’, and 
does not require any Community legislation.'*® It seems unlikely that any binding 
requirement for participation will be implemented at national level without such 
an imperative. The GMO debate discussed above, however, could be an 
interesting experiment with public participation in the realm of broad policy on 
the commercialisation of GMOs. 

Article 8 on ‘executive regulations and other generally applicable legally binding 
rules that may have a significant effect on the environment’ provides that ‘each 
party shall strive to promote effective public participation at an appropriate stage, 
and while options are still open’. This provision is quite novel, relating not just to 
individual decisions, or decisions by independent agencies, but also to wide 
ranging legislative decisions. There are provisions to allow for time-frames 
sufficient for effective participation, publication of draft rules, and the 
opportunity to comment directly or through representative consultative bodies. 
‘The result of the public participation shall be taken into account as far as 
possible.’ Moreover, the notion of an ‘environmental’ decision is not explored in 
the Convention, but Article 8 extends well beyond classic pollution or 
conservation law, and could easily embrace, for example, decisions on agriculture, 
energy or transport. Although this provision is negligible in terms of formal 
obligation, it could be a significant political tool in the ‘integration’ of 
environmental concerns into other policy areas." 

The obligations undertaken in the Aarhus Convention are likely to require no 
more than marginal changes to public participation procedures in the UK. 
Nevertheless, increased opportunities for public participation at all levels 
is very clearly the overriding objective of the Convention, which seems to 
envisage real influence rather than token measures. The Convention’s capacity 
to put regulatory procedure on the political agenda may be at least as important 
as its formal requirements. Moreover, EC law is likely to translate some of 
the more precise commitments in the Aarhus Convention into binding legal 
obligations. 


Access to justice 


Finally, the Aarhus Convention imposes obligations in respect of ‘access to 
justice’. By guaranteeing that participation and access to information rights 
provided by the Convention can be exercised, the access to justice provisions are 
closely related to the other two limbs of the Convention. As we have already seen, 
Article 9(1) of the Convention requires the establishment of a review procedure to 
address a refusal to disclose ‘environmental information’. In this section, we focus 
on the broader scope of Article 9 as it applies to public participation and 
environmental decision-making in general. 





138 European Commission COM (2000) 839, n 14 above, 7. 

139 On institutions for integrating the environment into decision-making in the UK, see A. Ross, 
‘Greening Government: Tales from the Sustainability Watchdog’ (2000) 12 JEL 175; 
K. Hollingsworth, ‘Environmental Monitoring of Government’ (2000) 20 Legal Studies 241. 
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Article 9(2) provides that members of the public having a ‘sufficient interest’ or 
who maintain ‘impairment of a right where the administrative procedural law of a 
Party requires this as a precondition’, are able to ‘challenge the substantive or 
procedural legality of any decision, act or omission’ subject to Article 6, and also, 
‘where so provided for under national law’ any decision subject to ‘other relevant 
provisions’ of the Convention. In determining the ‘standing’ of the public 
concerned, the Convention defers to national law, but emphasis is given to ‘the 
objective of giving the public concerned wide access to justice’. Furthermore, 
bodies that comply with the Convention definition of ‘the public concerned’, 
which includes ‘non-governmental organisations Promoting environmental 
protection and meeting any requirement under national law’’° are explicitly 
deemed to have a ‘sufficient interest’ or ‘rights capable of being impaired.’ Persons 
or groups who satisfy these conditions must have access to ‘a review procedure 
before a court of law and/or another independent and impartial body established 
by law’. The courts’ involvement is provided as a necessary complement to 
participation, suggesting that, at least in respect of Article 6, formal legal rights 
are envisaged. 

The extent to which Article 9(2) will impact on current UK practice must be 
assessed by reference to existing review and appeal mechanisms in the UK, which 
are somewhat limited. There is generally a ‘first party’ right of appeal on the merits 
where, for example, a public authority refuses to authorise the carrying out of a 
potentially polluting activity, or a local authority refuses to grant planning 
permission to a developer. As third party (i.e. objector) rights of appeal against 
such decisions'*! are not permitted, the limited action of judicial review is at the 
core of administrative justice in the UK. Judicial review of public law decisions 
only considers the lawfulness of the decision, where the controls of purpose and 
relevancy are used to decide what ends can legitimately be pursued and what 
considerations must be taken into account; the court does not perform its own 
consideration on the merits. Furthermore, the application of locus standi to 
environmental law disputes has been problematic. An applicant for judicial review 
must have a ‘sufficient interest’ in the subject-matter being reviewed. The lack of 
private rights in the unowned environment and the fact that environmental 
disputes are centred around broader societal values has led to calls for broader 
rights of access. Whilst the courts have recently demonstrated a willingness to 
relax the locus standi requirements to enhance the standing of groups and 
individuals representing environmental interests,!4* this area of law remains 
somewhat uncertain." 

Despite the limitations of judicial review in its application to environmental 
decisions, it is suggested that, in most cases, the provisions of Article 9(2) will be 
satisfied by the judicial review procedure. As we have seen, judicial trends in 
interpreting the Jocus standi requirements are in line with Article 9(2)’s approach 
to the position of environmental interest groups. What may be problematic is the 
fact that Article 9(2) provides not only for the review of ‘procedural legality’ but 





140 Article 2(5). 

141 Although section 288 of the Town and Country Planning Act 1990 provides for the ‘statutory 
review’ of certain decisions by third parties, this is a review rather than an appellate process. 

142 See R v HMIP ex parte Greenpeace Ltd. (No. 2) [1994] 4 All ER 329 and R v Secretary of State 
for Foreign Affairs ex parte World Development Movement [1995] 1 WLR 385. 

143 See, for example, the contrasting approaches of the High Court to locus standi in two recent 
cases: R v North Somerset District Council ex parte Garnett [1998] Env LR 91 and R v Somerset 
District Council ex parte Dixon [1998] Env LR 111. 
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also of ‘substantive legality’. Procedural legality, which concerns the character- 
istics of the decision-making process fits within the English courts’ traditional 
supervisory jurisdiction, where they do not interfere with the substance of a 
decision. Substantive grounds of review in traditional English common law, 
including illegality (ultra vires) and Wednesbury unreasonableness, enable the 
courts to confine discretion. This substantive review, however, does not go as far 
as the statutory appeal on the merits to which an applicant for planning 
permission or a pollution licence is entitled. The introduction of merits review by 
the courts would in fact be a constitutional innovation that requires much more 
attention. It is unclear what substantive review under the Aarhus Convention 
requires. It may well be satisfied by the proportionality test that seems to be 
emerging out of Human Rights Act litigation,“ illegality, or even Wednesbury 
unreasonableness. However, even if no changes to judicial review are required by 
the Aarhus Convention, the Convention might add to mounting pressure in 
favour of third party rights of substantive appeal, particularly in planning. Rather 
than the Court substituting its own view for that of the original decision-maker, 
this would probably involve review by the Secretary of State or an inspector, as is 
currently the case for disappointed applicants, or a new ‘environmental’ 
tribunal. 

Two further issues deserve consideration. Practically, Article 9(4) provides that 
access to justice shall be ‘fair, equitable, timely and not prohibitively expensive’, 
whilst judicial review is notoriously slow and expensive. Moreover, it is debatable 
whether the judicial review procedure complies with the remainder of Article 9(4) 
which requires that ‘the procedures shall provide adequate and effective remedies, 
including injunctive relief as appropriate’. In the UK, even if the court finds the 
public authority has acted unlawfully, judicial review remedies, including 
prerogative orders, declarations and injunctions, are discretionary, and the 
Courts can refuse a remedy where the damage caused to the public interest by 
granting a remedy would outweigh the injury the applicant would suffer as a result 
of the refusal of the remedy.!*° Furthermore, it is arguable that in cases of 
environmental degradation or harm, the term ‘adequate and effective remedies’ 
would encompass interim relief. However, one of the overriding shortcomings of 
judicial review is its lack of suspensory effect. Interim relief is only available if the 
applicant gives an undertaking in damages for any loss suffered if the application 
is unsuccessful in the main action. All in all, it is compliance with these practical 
aspects of Article 9 that could prove most demanding. 

As we have seen, one of the main purposes of the Aarhus Convention is to 
encourage public participation in environmental decision-making and provide 
access to justice where a Party fails to adhere to the principles of the Convention. 
Article 9(3) takes this one step further and recognises the importance of the public 
enforcement of environmental law in general, by providing for direct action 


144 See n 118 above. 

145 Royal Commission on Environmental Pollution, n 98 above, recommends the introduction of a 
limited right of third party appeal, 68~71. This is linked to a proposal for environmental 
tribunals to hear appeals on the merits, ibid., 67-68. A right of appeal probably implies also the 
introduction of an obligation to provide reasons for the grant as well as the refusal of a permit/ 
licence, discussed text at nn 118-119 above. ODPM, n 119 above, suggests that a requirement to 
give reasons for the grant of planning permission will be introduced, paragraph 62, but in the 
Green Paper, n 119 above, rejected the option of third party rights of appeal on the merits of a 
decision, paragraph 6.20. See also DEFRA, Environmental Court Project — Final Report (2000), 
available at <http://www.planning.odpm.gov.uk/court/>, Chapter 13. 

146 See R v Bristol Corporation ex parte Hendy [1974] 1 WLR 498 and R v Secretary of State for the 
Home Department ex parte Bindel [2001] Imm AR 1. 
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against polluters or regulators. ‘[MJembers of the public’ are to have access to 
‘administrative or judicial procedures to challenge acts and omissions by private 
persons and public authorities which contravene provisions of its national law 
relating to the environment.’ The philosophy seems to be that participation is 
beneficial throughout the environmental regulation process, right up to enforce- 
ment. Combined with the access to information provisions, this suggesis a 
continued ‘monitoring’ type role for the public. The Implementation Guide 
states that public enforcement of the law, ‘besides allowing the public to achieve 
the results it seeks, has also proven to be a major help to understaffed 
environmental enforcement agencies in many countries.’ 

The enforcement of environmental law in the UK generally lies in the hands of 
regulatory authorities who have the power to bring criminal actions and impose 
administrative sanctions. However, this system has not been entirely successful, as 
evidenced by the substantial criticism levied at bodies such as the Environment 
Agency.'*? The premise of Article 9(3) is that direct or indirect citizen enforcement 
will help government to expand its limited law enforcement resources to detect 
deviance and to ensure compliance with the law. In direct citizen enforcement, 
citizens are given standing to go to a court or another review body to enforce the 
law rather than simply to redress personal harm. At present, direct citizen 
enforcement in the form of a ‘citizen suit’ is not well-developed in Europe. In the 
UK, a number of judicial actions provide citizens with a form of legal redress. 
Judicial review allows citizens to be directly involved in judicial procedures against 
administrative acts or governmental action/non-action, and tort protects private 
interests against public or private bodies. More significant for current purposes is 
the use of criminal private prosecutions.!*° Although used relatively rarely in 
environmental protection,’*' we should note its potential residual effect. Friends 
of the Earth claim that the Environment Agency prosecution of the notorious Sea 
Empress case, which led to serious oil pollution of Milford Haven in 1996, only 
took place as the result of their threat to bring a private prosecution. ?? 
Alternatively, indirect citizen enforcement entails the participation of citizens in 
the enforcement process through, for example, citizen complaints. Such non- 
judicial avenues of enforcement are reasonably well established in the UK through 
regulatory authorities’ internal complaints procedures, the Local Government 
Ombudsman and the Parliamentary Commissioner for Administration. However, 
‘for indirect citizen enforcement to satisfy the provisions of this Convention, it 
must provide for clear administrative or judicial procedures in which the 
particular member of the public has official status’.!? 

What impact will Article 9(3) have on the enforcement of environmental law in 
the UK? The answer is probably very little. First, the fact that members of the 
public have to ‘meet the criteria, if any, laid down in its national law’, gives 


147 Ayres and Braithwaite, n 24 above. See also Stanley, n 130 above. 

148 Stec and Casey-Lefkowitz, n 3 above, 130. 

149 See, for example, House of Commons Select Committee on the Environment, Transport and the 
Regions, HC Session 1999-2000, 34 I-II. 

150 The use of private prosecution is expressly preserved by the Prosecution of Offences Act 1985, 
s 6(1). Law Commission Report No. 255, Consents to Prosecution, discusses the procedural 
limitations on private prosecutions, 12. 

151 The most prolific private prosecutor in the UK is the RSPCA who regularly brings actions 
relating to offences under the Wildlife and Countryside Act 1981. 

152 See Friends of the Earth press release, 13 May 1997 ‘Sea Empress Prosecution Welcomed by 
Fork’, available at <http://www.foe.co.uk/pubsinfo/infoteam/pressrel/index.html >. The Court 
of Appeal decision on sentence is R v Milford Haven Port Authority [2000] Env LR 632. 
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considerable discretion to state parties and does not place them under any 
obligation to improve standing for individuals and NGOs. Second, although 
Article 9(3) has been interpreted as providing a ‘citizen suit’,’°* it is debatable 
whether Article 9(3) provides a right to initiate private civil enforcement 
proceedings against an individual or firm acting in breach of environmental 
law. Providing that there is recourse to a judicial or administrative review, a 
complaint to a prosecutor or a regulatory authority may satisfy the obligation. All 
in all, although Article 9(3) states that parties ‘shall’ permit members of the public 
to initiate such challenges, it is unlikely to mean much in practice. The practical 
barriers to access to justice are in any event at least as significant as the legal 
barriers — and the Convention, perhaps not surprisingly given the sensitivity of 
these issues, says nothing about the question of legal aid, or the distribution of 
costs between successful and unsuccessful parties. 

Moreover, whilst broader access to justice is to be welcomed in the context of 
collective environmental rights, we must caution against idealism. Wider access, 
implying greater judicial intervention, could lead the courts into areas of policy 
which are not suited to judicial intrusion, and of course expansion of standing 
goes hand-in-hand with the extension of grounds of review discussed above. The 
financial burden of litigation has clear implications for who can influence these 
decisions. Industry and developers have the greatest potential to use access to 
justice provisions, not only because they have the resources to do so, but also 
because they can set off the costs against clear economic benefits from the granting 
of regulatory permission. Public interest groups, are probably more likely to take 
advantage of access to the courts than individuals. The fact that NGOs are 
campaigning, explicitly political, groups makes their role in litigation even more 
ambiguous than elsewhere in decision-making.!>° There is a danger the courts will 
cease to be (or to appear to be) adjudicators of a dispute argued and resolved on 
objective legal grounds, and will become a more obviously political forum leading 
to the ‘partial colonisation of the legal by the political process’.!*° The diffuse 
nature of ‘environmental interests’ probably makes this area a special case since 
the claiming of the interests by individuals is often all but impossible. The presence 
of NGOs is an important counterweight to the presence of industry.” What is 
still worrying is that interest groups are gaining apparently greater influence than 
individuals with minimal reflection on this problem. 

By way of completion, it is important to note action at EC level. The 
Commission has proposed additions to the ELA and IPPC Directives to reflect the 
access to justice provisions in the Convention.!°* The European Commission has 
also produced a Draft Directive on Access to Justice in Environmental Matters)? 
This focuses on the enforcement of law relating to the environment by members of 
the public. A two-stage approach for those ‘who consider that a public authority is 
or may be in breach of legislation relating to the environment’. Members of the 





154 Rose-Ackermann and Halpaap, n 13 above; Pring and Noé, n 4 above. 
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public with legal standing!© would be able to lodge a request for action with the 
public authority and, during a 60 day period,'©! that person could not progress to 
the second stage — an application to a court or other impartial body.! The Draft 
Directive does not provide for actions against private parties, which a previous 
Working Document had said ‘has to be considered.’!® Interesting in this context 
are the changing fortunes of ‘environmental liability’ in EC policy. A Commission 
White Paper in February 2000! proposed a very extensive scheme of 
environmental liability, which would ease tort claims against (private) defendants 
where ‘traditional damage’ is brought about by an industry regulated under EC 
environmental law. The scheme would also provide a claim in respect of the 
restoration of ‘environmental damage’, primarily in the hands of public 
authorities, but with a subsidiary claim (‘if the State does not act at all or does 
not act properly’) resting on public interest groups.'® The draft Directive on 
environmental liability published in 2002'° by contrast deals only with the 
restoration of environmental damage, and liability is very much an administrative 
tool in the hands of regulators. There is no independent claim for individuals or 
public interest groups, although there are strong judicial review (substantive and 
procedural) provisions. 

To conclude, the obligations in Article 9(2) and (3) of the Aarhus Convention 
are disappointing and provide only a watered down guarantee of access to justice. 
Due to the continuing references to ‘national law’, implementation will depend on 
the extent to which states advocate and support more wide-ranging access to the 
courts. The main impact of Article 9 on current practice within the UK will 
probably concern the nature of the review procedure, the fact that it has to be 
‘fair, equitable, timely and not prohibitively expensive’. The provisions on 
substantive review may influence the long running debate on third party rights of 
appeal in planning and pollution law. 


Conclusion 


The Aarhus Convention’s focus on procedure rather than substantive environ- 
mental standards is an approach that is increasingly familiar in EC and domestic 
environmental regulation. Although the Convention suffers from vague and weak 





160 This is defined as members of the public concerned, within the framework of national legislation 
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language, and the absence of enforcement mechanisms emphasises its relative lack 
of compulsion, its adoption and ratification does at least suggest some political if 
not legal commitment to real and genuine public engagement with environmental 
problems.!®” As well as being a tool of persuasion, parts of the Aarhus 
Convention are likely to be given some force in English law by the introduction 
of EC legislation. The European Commission, and indeed the ECJ, has long seen 
third parties (individuals, industry and NGOs) as an ally against recalcitrant 
Member States, and the empowerment of these groups in the Aarhus Convention 
fits in well with that perspective. We should probably question the legitimacy of 
introducing what we would argue are fundamental interventions into Member 
State democratic processes by means of EC legislation, although the signature of 
the Aarhus Convention by all Member States may allow that question to be side- 
stepped. In any event, that discussion moves beyond the scope of this paper. More 
striking for current purposes is the relative absence of any real self-reflection by 
the Community institutions, s, particularly given the reform process set in motion by 
the EU governance debate.’ EC decision-making processes are hardly a model of 
democratic accountability and openness. 

A serious limitation of the Aarhus Convention, which reflects a more general 
failure in the movement towards participation, is the lack of engagement with the 
real nature of participation. Public participation is potentially a very radical 
innovation, and even in its more modest guises, challenges not only expertise 
based administrative decision-making, but also the appropriate role and the 
legitimacy of representative democracy. There is little sign that these challenges 
are recognised, as a problem or an opportunity. 

Concern about public cynicism and disillusionment with traditional mechanisms 
of representative democracy probably encourages attempts to organise more 
direct participation, but it is far from a straightforward solution. Whatever the 
benefits of multiple perspectives on environmental problems, moves to participa- 
tion suffer from a failure to consider the quality of the process. If public 
participation ‘simply holds a mirror up to the pattern of power in the community; 
if the rich and well-organised are heard, while the poor and minorities are weakly 
represented’,'© the wisdom of devaluing or at least de-emphasising the 
institutions of representative democracy must be doubted. Whilst we must not 
be naive about the real-life weaknesses of representative democracy or expert 
decision-making on environmental issues, this question of power is central to how 
public participation works. A move to participation needs to be informed by an 
awareness of the existing distribution of power and how participation will affect 
that power. We need to think about who (or what, perhaps the environment really 
is the winner) benefits most from the practical manifestation of public 
participation. International discussions of public participation often emphasise 
traditionally marginalised groups for special inclusion in public participation 
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mechanisms — ‘indigenous peoples, local communities, women, youth’, as well as 
NGOs.!”° Whatever the problems and ambiguities in that list, it is notable that the 
Aarhus Convention makes no comparable attempt to broaden participation. The 
real.emphasis in the Aarhus Convention is on the involvement of NGOs. Since 
industry involvement is not likely to whither away (and we would not suggest that 
it should), the involvement of NGOs in environmental regulation provides an 
important balance. However, we should always be aware of the dangers of 
claiming that NGOs ‘represent’ anybody, and of the possibility that a small (even 
if larger than before) number of participants will wrap up important decisions. 
More generalised public participation of course faces real obstacles. There has 
been provision for public participation in planning law for over three decades, but 
it is still dominated by professional planners, statutory consultees such as the 
Environment Agency, and organised special interest groups, rather than the 
general public.'”’ The Aarhus Convention does not address this phenomenon, and 
given low levels of participation in even the most basic form of political 
participation at a local level — voting —'”” we perhaps should not be too optimistic 
about change. 

It is to be hoped that the ratification process for the Aarhus Convention brings 
out some of these difficult issues. The move to participation in environmental law 
is really rather unreflective, and responses are, on the whole, relatively uncritical. 
As a mode of regulation, proceduralisation is in part a wholly appropriate 
response to the well-known challenges to the authority of the state in regulation. 
Its attempts to improve the legitimacy of environmental decision-making become 
increasingly urgent given the contemporaneous and possibly countervailing 
response of moving to the market for environmental regulation. Even if public 
participation is in general terms a “good thing’, it is not without its problems. A 
range of inputs is vital for the resolution of largely indeterminate environmental 
questions, and contributions from interest groups (NGOs and industry) are as 
important any other. However, even if there are powerful and legitimate incentives 
to empower NGOs, we must not mistake their involvement for improved 
democracy. 
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CASES 


Can Directors Compete with the Company? 


Ross Grantham“ 


In London and Mashonaland Exploration Co Ltd v New Mashonaland Exploration 
Co Ltd,' Chitty J held that a director does not breach his duties when he competes 
with his company, whether by directly engaging in a competing business or by 
holding a directorship in a competing company.” The status of this rule is, 
however, a long-standing conundrum of company law. On the one hand, the 
decision has stood for over a hundred years, has been applied on many occasions, 
and is treated as authoritative by virtually all of the leading texts.* On the other 
hand, however, it is generally regarded as anomalous and inconsistent with the 
fiduciary duties attaching to the office of director to avoid a conflict between the 
director’s duty to the company and his personal interests or his duty to a third 
party.> The decision of the Court of Appeal in In Plus Group Ltd v Pyke,® has 
done little to resolve the conundrum. Not only did Brooke and Sedley LJJ appear 
to differ over the status of the Mashonaland rule, but Sedley LJ, who rejected 
Mashonaland and held that a director may not compete with his company, 
nevertheless held that the director was not liable for such competition because he 
had been excluded from the management of the company. 

The.case arose out of a dispute between the two directors of the claimant 
company. Mr Pyke, the defendant, became ill and could no longer fully participate 
in the management. Thereupon, the other director, Mr Plank, took full control. 
On recovering from his illness, the defendant sought to resume his involvement. 
This was resisted, by Mr Plank, who effectively excluded the defendant from any 
involvement in the management and operation of the company. In response, 
the defendant set up a separate business in direct competition with the claimant. 
The claimant instituted proceedings seeking an account from the defendant of the 
profits made from his business on the basis that, as a director of the claimant while 
competing with it, he was in breach of his fiduciary duties. 

The Court of Appeal unanimously held that there was no breach of duty by the 
defendant. However, their Lordships differed i in their reasoning. In Brooke LJ’s 
view, with which Jonathan Parker LJ agreed,® the unusual facts of the case meant 


*Professor of Commercial Law, The University of Auckland. 
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such consent. 
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1998) 414; R. Pennington, Company Law (London: Butterworths, 8th ed, 2001) 714. 
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that it was not necessary to finally resolve the ‘controversy’ regarding 
Mashonaland. His Lordship did nevertheless accept that there was ‘no rigid rule 
that a director could not be involved in the business of a company which is in 
competition with another company’,!° a proposition illustrated by Mashonaland. 
On this basis, his Lordship held that providing a director did not use the 
company’s property or confidential information,’ there was no objection to the 
director’s involvement with another company even where the director had not 
obtained the company’s consent to that involvement. Sedley LJ, however, did not 
regard the Mashonaland rule as good law: ‘there has never been any warrant for 
treating [Chitty J’s] decision, or therefore its endorsement in the House of Lords 
[in Bell v Lever Bros], as a licence for directors or other fiduciaries to put 
themselves or to stay put in situations where their duties and/or interests can come 
into conflict’.!? In his Lordship’s view, the fiduciary duty of a director to avoid 
placing himself in a position where his duties to the company and to a third party 
were in conflict meant that a director simply could not become involved with a 
competing third party: 


‘The problem is obvious if one thinks of how shareholders in X Ltd. or X Pic, or for that 
matter its creditors, would regard a director who used his boardroom vote, perhaps crucially, 
in a way which helped a competitor, when the competitor was the director himself or another 
company of which he was also a director. Whatever the perceived commercial morality of 
such a situation, I do not consider that it is sanctioned by law. The fiduciary duty of a 
director to his company is uniform and universal. What vary infinitely are the elements of 
fact and degree which determine whether the duty has been breached.’!* 


Sedley LJ held, however, that on the facts the defendant was not in breach of his 
fiduciary duty. Although he remained a director, he had effectively been excluded 
from all involvement in the company. In the circumstances, ‘the defendant’s duty 
to the claimants had been reduced to vanishing point by the acts (explicable and 
even justifiable though they may have been) of his sole fellow director and fellow 
shareholder’.'* Having been relieved of his duty to avoid a conflict of duty, there 
could thus be no breach. 

While the facts of Pyke are somewhat exceptional, the Court of Appeal’s 
approach nevertheless gives rise to two important issues of principle. First, should 
the rule in Mashonaland be regarded as good law? While Brooke and Jonathon 
Parker LJJ preferred to avoid this question, Sedley LJ was of the clear view that it 
was not. Secondly, is the notion that a director is relieved of his duty not to 
compete with the company because of his exclusion from the management of the 
company (rather than through resignation or the company’s consent) consistent as 
a matter of principle with his Lordship’s rejection of the Mashonaland rule? 

The principal criticism of Mashonaland is that the proposition that a director 
may compete with his company is inconsistent with the now well-established 


9 ibid. 221. 

10 ibid. 220. 

11 The limitation that the director not use company property or information was derived from Bell v 
Lever Bros [1932] AC 161, 193-196, where, speaking of Mashonaland, Lord Blanesburgh said a 
director ‘was at liberty to become a director even of a rival company, and it not being established 
that he was making to the second company any disclosure of information obtained confidentially 
by him as a director of the first company he could not at the instance of that company be 
restrained in his rival directorate’. 

12 [2002] 2 B.C.L.C. 201, 226. 

13 ibid. 222. 

14 ibid. 226. 
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fiduciary character of the office of director.'° Chitty J’s reasoning was based 
almost entirely upon the absence of any contractual duty or provision in the 
company’s articles prohibiting the director from competing with the company. 
While this approach may have reflected the times,'° a purely contractual analysis 
of a director’s duties is an evolution in company law that failed to win the 
Darwinian struggle for survival. Following Mashonaland, decisions such as Bray v 
Ford!” and Cook v Deeks,'® established that the office of director is one to which 
trustee-like duties of good faith and loyalty attach. 

While the sustained criticism levelled at the Mashonaland rule i in respect of its 
inconsistency with the fiduciary duties of directors is compelling,” it nevertheless 
cannot lightly be assumed that a rule that has survived for over a hundred years 
serves no legitimate function. In particular, the Mashonaland rule may now be best 
viewed as a pragmatic concession to the need to avoid the ‘entrepreneurial 
paralysis’ that can perhaps result from a strict application of the fiduciary duty to 
avoid a conflict of duty.” However, even accepting that such a concession is 
necessary, a rule that allows directors to compete may not be the best way of 
effecting that concession. A rule allowing competition places the onus on the 
company to monitor the directors to ensure that company assets are not misused, 
and to discover when a decision of the directors might be affected by conflict. It is 
far from clear, however, that compared to the director the company is in the best 
position to bear this onus.”! The costs to the director of compliance with a rule 
proscribing competition until he resigns or secures the company’s permission 
would seem to be relatively modest. After all, the director is the best position to 
know when he is approaching a position of conflict and he is required to act only 
at that point. In contrast, the company can only detect the risk of conflict by 
continual monitoring of the director’s conduct.” A bright line rule that requires 
the director to resign or disclosure before engaging in competition seems, 
therefore, to reduce not only the overall uncertainty as to the scope of the 
relationship between director and company, but also the total costs associated 
with compliance with the rule.” 

The second aspect of the case meriting comment is Sedley LJ’s conclusion that 
while in principle a director may not compete with the company there was 
nevertheless no breach on the particular facts: 
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F. Easterbrook and R. Fischel, The Economic Structure of Corporate Law (Cambridge, MA: 
Harvard Univ Press, 1991) 91-93; Law Commission, Company Directors: Regulating Conflicts of 
Interest and Formulating A Statement of Duties (Law Com CP 153, 1998) para 3.41. 

23 The provision of costless rules must be at least one goal of company law: see Law Commission, 
Company Directors: Regulating Conflicts of Interest and Formulating A Statement of Duties (Law 
Com 261, 1999) para 210-211. 
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‘Quite exceptionally, the defendant’s duty to the claimants had been reduced to vanishing 
point by the acts (explicable and even justifiable though they may have been) of his sole 
fellow director and fellow shareholder Mr Plank. .... The defendant’s role as a director of the 
claimants was throughout the relevant period entirely nominal, not in the sense in which a 
non-executive director’s position might (probably wrongly) be called nominal but in the 
concrete sense that he was entirely excluded from all decision-making and all participation in 
the claimant company’s affairs. For all the influence he had, he might as well have 
resigned.’* 


His Lordship appeared to articulate two related reasons why there was no breach. 
First, the defendant’s exclusion from the operation and management of the 
company meant that he was unable to influence decisions. Therefore, presumably, 
he was not within the mischief intended to be dealt with by the rule prohibiting 
conflicting duties. Secondly, the defendant’s poor treatment by his fellow director 
effectively released him from his fiduciary duty: as the company no longer treated 
him as a director, he was no longer bound to serve its interests. 

On the facts as outlined by their Lordships, the case is a fairly straightforward 
one. The director had been wholly excluded from the management of the company 
and his position was thus entirely nominal.” The decision that the director was 
not liable thus represents a preference for substance over form that is more than 
justified on the facts. However, as a matter of general principle the appropriate- 
ness of the proposition that a director’s duties are dependant upon the director’s 
actual involvement in the affairs of the company is less clear-cut. First, such an 
approach seems to commit a court to answering such questions as: how much 
involvement in the company’s affairs is necessary for the duty to arise?; do the 
reasons for the lack of involvement matter?; and, must the exclusion be from all 
areas of the company’s operation or only some? Such questions not only involve 
time-consuming factual inquiries, but are not easily subjected to a principled 
answer. Once mere appointment to the office of director is rejected as the 
touchstone for the existence of the duty of loyalty, enormous difficulty results in 
conceptualising where and why on the scale between full involvement and no 
involvement the line is to be drawn. 

Secondly, Sedley LJ’s reasoning, as opposed to his sondiasion on the particular 
facts of the case, seems to run counter to both the objectives and methodology of 
the fiduciary duty of loyalty. It is trite to note that fiduciary duties are applied 
strictly and with unrelenting rigour.” Thus, equity’s intervention is triggered by 
the mere shadow of disloyalty and a finding of breach is not dependant upon a 
lack of good faith or proof of loss.” It is for the fiduciary, therefore, to avoid all 
hint of disloyalty, rather than for the beneficiary to be vigilant. Equity imposes 
such rigorous and clear-cut standards of conduct because of the beneficiary’s 
vulnerability to the fiduciary, 28 the need to maintain the sanctity of relationships 
of trust and confidence,” and the difficulty of actually proving breach.*° Indeed, it 
was the strict nature of a director’s fiduciary duties that led Sedley LJ to the 





24 [2002] 2 B.C.L.C. 201, 226. 

25 Although the Court was clearly sympathetic, it is worth noting that Mr Pyke concealed his 
involvement with his new company and in so doing perpetrated a number of untruths. See [2002] 
2 B.C.L.C. 201, 215. 

26 Bray v Ford [1896] AC 44, 51; Meinhard v Salmon (1928) 249 NY 456, 464 per Cardozo CJ. 

27 Regal (Hastings) Ltd v Gulliver [1967] 2 AC 134n. 

28 Hodgkinson v Simms [1994] 3 SCR 377, 405. 

29 P. Finn, “The Fiduciary Principle” in T. Youdan (ed), Equity, Tiguciarier and Trusts (Toronto: 
Carswell, 1989) 27. 

30 Parker v McKenna (1874) LR 10 Ch 96, 124-125. 
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conclusion that Mashonaland was not good law: ‘If one bears in mind the high 
standard of probity which equity demands of fiduciaries, and the reliance which 
shareholders and creditors are entitled to plore upon it, the Mashonaland principle 
is a very limited one.”! 

As a matter of general principle, eide, the proposition that a director may 
be -released from his duties short of resignation or of securing the company’s 
consent, merely because the director has been unfairly treated, seems substantially 
to compromise the objectives of the fiduciary duty of loyalty. A company can now 
no longer absolutely be assured of the loyalty of its directors until they resign. 
Rather, loyalty is now a function of the extent of the director’s involvement in the 
affairs of the company and of the company’s loyalty to the director. With respect, 
the rather extreme facts of the case, where the director’s exclusion from the 
management of the company may well have amounted to constructive dismissal, 
may have led his Lordship to do justice at the expense of principle and doctrine. 

In this respect it is interesting to compare Pyke with the decision of Robert 
Reid QC (siting as a Deputy High Court judge) in Coleman Taymar Ltd v Oakes.>* 
Although not referred to in Pyke, the case also involved a director competing with 
his company. Reid QC approached the matter on the basis that such competition 
was a breach of the director’s fiduciary duty. As in Pyke, however, at the time 
of the competition the director had had no involvement in the company and 
was a director in name only. Reid QC held that the director was nevertheless 
in breach of his duty, but that in the circumstances it was appropriate to 
relieve him of liability pursuant to section 727 of the Companies Act 1985.*? Such 
an approach. is, .it is suggested, to be preferred. In taking account of the 
defendant’s exclusion from the company’s affairs only at the remedial stage, Reid 
QC was able to reach an intuitively fair result on the facts while respecting both 
the objective and methodology of the fiduciary concept in its application to 
company directors. 


The Elusive Nature of the ‘Public Function’: Poplar 
Housing and Regeneration Community Association Ltd 
v Donoghue 


| ‘Morag McDermont* 
Introduction 


The significance of the courts’ response to increasing privatisation and 
contractualisation of the state has been recognised as “one of the most important 








* ESRC CASE Studentship, University of the West of England. 











31 [2002] 2 B.C.L.C. 201, 224. 

32 [2001] 2 B.C.L.C. 749. : 

33 The section empowers the court to grant relief to directors from liability for, inter alia, breach of 
duty where the director has acted honestly and reasonably. 
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questions in public law today”.! There is a danger that the civil and political 
rights of the European Convention and public law generally will be lost 
in the process of transferring functions and assets from the state to non-state 
bodies. Unless, that is, the definition of public authority and public functions is 
drawn as widely as possible. In the second reading debate of the Human Rights 
Bill, the Lord Chancellor indicated that this was indeed the Government’s 
intention 


[w]e have also decided that we should apply the Bill to a wide rather than a narrow range of 
public authorities so as to provide as much protection as possible to those who claim 
their rights have been infringed.” 


And yet, in the first cases to be considered by the Court of Appeal since 
the Act came into force in which the definition of ‘public authority’ has been 
under scrutiny, the judiciary appear to be doing quite the opposite. In Poplar 
Housing and Regeneration Community Association Ltd v Donoghue,’ the Court of 
Appeal in considering factors that might indicate a functional public authority,* 

indicated that the path leading to the status of ‘public authority’ was narrow 
not wide. 

The particular circumstances of the case led the Court of Appeal to 
conclude that a registered social landlord (RSL), Poplar Housing and 
Regeneration Community Association (‘Poplar’), was here acting as a func- 
tional public authority, a conclusion which might have led to hope that a 
broad legal definition could be in the process of development. However, 
any such hopes were premature. In R (on the application of Heather and 
others) v Leonard Cheshire Foundation and another’ the Court of Appeal 
applied the reasoning of Donoghue to confirm that the Leonard Cheshire 
Foundation (LCF), a charitable trust providing residential care to people with 
disabilities, who were mainly funded by local authorities, was not carrying out 
public functions. The court’s narrow view of functional public authority was 
confirmed. 

In this casenote I examine the reasoning of Lord Woolf in Donoghue, and also 
draw upon the Court of Appeal’s decision in Aston Cantlow and Wilmcote with 
Billesley Parochial Church Council v Wallbank and another® and Leonard Cheshire 
in an attempt to identify the principles governing the court’s definition of ‘public 
function’ and therefore functional, or hybrid, public authority. At the end of the 
article I discuss the problems with this approach and argue for an alternative: to 
adopt a broad definition of functional public authority, which would create a 
space for more transparent debate about the balance of rights between different 
interest groups. 














1 Moses J. in R v Servite Houses and another ex p Goldsmith and another [2001] LGR 55, 67b. 

2 Lord Irvine, the Lord Chancellor, in the second reading of the Human Rights Bill, HL col 1231, 3 
November 1997. 

3 (2001) 33 HLR 823-846, hereafter referred to as ‘Donoghue’. 

4 R. Clayton and H. Tomlinson, The Law of Human Rights (Oxford: Oxford University Press, ne 
para 5.08, characterise three different types of public body under the Human Rights Act: (i 
aikee (or obvious) public authorities; (ii) functional public authorities; (iii) courts and 
tribunals. 

5 [2002] 2 All ER 936, hereafter caller ‘Leonard Cheshire’. 

6 [2001] 3 All ER 393. : 
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The facts of Donoghue 


The applicant, Ms Donoghue, had been provided with a flat by Tower Hamlets 
LBC whilst the authority considered her application as a homeless person under 
the Housing Act 1996. Prior to a decision being made on her application, Tower 
Hamlets had transferred a substantial proportion of its housing stock, including 
the flat occupied by Ms Donoghue, to Poplar. Poplar had been set up as a 
registered social landlord by the local authority specifically for the purposes of the 
transfer, with five members of the Council on its Board. 

Subsequent to the transfer of properties to the RSL, Tower Hamlets decided 
that Ms Donoghue was intentionally homeless and that they therefore did not 
have a duty to house her. Ms Donoghue did not appeal against the authority’s 
decision. Poplar terminated her tenancy (which had become an assured shorthold 
tenancy under the transfer) by serving the required notice under section 21(4) of 
the Housing Act 1988. 

In court it was argued by Ms Donoghue that Poplar was a public authority for the 
purposes of section 6 of the Human Rights Act 1998, and as such was under a duty 
to act in a way that was compatible with her Convention rights. She further argued 
that section 21(4) was incompatible with Articles 6 (right to a fair trial) and Article 8 
(right to respect for a family home) of the European Convention of Human Rights. 
The district judge found against Ms Donoghue, but granted her leave to appeal 
directly to the Court of Appeal. The Court of Appeal considered that its only reason 
for interfering with the judge’s decision was the contention raised under the HRA.’ 
It considered that there was no question of an infringement of Article 6.° Eviction 
from a home had previously been found to constitute an interference with Article 8,° 
but prior to considering whether section 21(4) was incompatible with Article 8, the 
court had to decide whether Poplar was acting as a public authority. 

The Court of Appeal held that ‘in providing accommodation for the defendant 
and then seeking possession, the association’s role was so closely assimilated to that 
of the authority that it was acting as a public authority’.!° However, section 21(4) 
was found not to conflict with Ms Donoghue’s rights under Article 8. A procedure 
to seek possession of property at the end of a tenancy was justified under Article 8 
(2) as being necessary in a democratic society,'! in order that the needs of those 
dependent on social housing as a whole were given priority over those of people in 
the position of the applicant.!? The question of whether the restricted power of the 
court in the eviction proceedings was legitimate and proportionate was one of policy 
and therefore for Parliament, and not the courts to decide. 

Given the focus of this casenote I will make little comment on the court’s ruling 
concerning section 21(4) — it is difficult in any case to see how the court could have 
come to any other decision. However, it is worth noting that a finding that section 
21(4) was incompatible with Convention rights would have been a severe setback 
for the Government’s housing policy ‘to secure a larger, better-quality, better- 
managed private rented sector.” The legal framework of the assured and 





7 833 para 21. 
8 833 para 24. 
9 Marzari y Italy (1999) 28 E.H.R.R. CD 175, Buckley v United Kingdom (1996) 23 E.H.R.R. 101. 
10 Donoghue, 827 para 4. . 
11 844 para 72. 
12 843 para 69. 
13 844 para 72. 
14 Witness statement of Michael Gahagan, Director of Housing, DETR, para 43. 
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shorthold tenancy regimes was seen as a necessary prerequisite in order to provide 
‘certainty and confidence’ to investors in the PRS. 


The intervention by the Secretary of State for the Environment, 
Transport and the Regions 


Section 5 of the Human Rights Acts 1998 provides a right for the Crown to 
intervene where a court is considering whether to make a declaration that primary 
legislation may be incompatible with Convention rights. The Secretary of State for 
the Environment, Transport and the Regions was therefore notified once the case 
reached the Court of Appeal. 

The Government considered this to be a particularly significant case for a 
number of reasons, not least because it believed that a finding that RSLs per se 
were public authorities could have put at risk the entire social housing policy. The 
transfer of council housing to RSLs has constituted one of the most significant, 
and ongoing examples of ‘selling the family silver’. Since 1988, when the first large 
scale voluntary transfer took place, some 600,000 properties have been transferred 
out of the state sector in England.’ The legal character of RSLs therefore has 
significant implications. Previous caselaw had decided that housing associations 
were not subject to the supervisory jurisdiction of the High Court.’® 

It is clear from the Government’s evidence!” that the primary interest was that 
the court might find that RSLs were public bodies — the incompatibility issue was 
secondary. The essence of the case made by both the representatives of the 
Department of the Environment, Transport and the Regions (DETR) and 
the Housing Corporation who gave evidence to the court was ‘that it was the 
government’s policy that the RSLs should be private sector bodies. The way 
they are funded was dependent on this.” At issue here was the survival of a 
major building block of the social housing policy of both the previous 
Conservative and the present New Labour governments. Whilst RSLs are 
accepted as private bodies, all their borrowing can be considered as private and 
therefore not within the public sector borrowing requirement. By transferring 
council housing to RSLs, significant amounts of private funding for repairs and 
new house building can be raised. As the Department’s representative stated, ‘to 
date, some £20 billion has been raised [by RSLs] outside the public sector 
borrowing requirement.’’? The Housing Corporation’s Legal Adviser put the 
Government’s concern bluntly: 


it is the very nature of this private sector status that has brought in the £20 billion from 
finance institutions, which monies might need to be added to the public sector borrowing 
requirement should RSLs be found to be public sector bodies. Such a finding would also put 
a halt to the whole stock transfer programme.” 





15 Up to end March 2001: P. Malpass and D. Mullins ‘Local Authority Housing Stock Transfer 
in the UK: From Local Initiative to National Policy’ Housing Studies Vol 17 No 4 (2002) 
673-686, 674. 

16 Peabody Housing Association v Green (1978), P & CR 644; R v Servite Houses & Wandsworth LBC, 
ex p Goldsmith (2001) 33 HLR 35. 

17 Provided by both the Department of the Environment, Transport and the Regions (DETR), and 
the Housing Corporation which is the regulatory and funding body for RSLs in England. 

18 Donoghue, 838 para 46. 

19 837 para 42. 

20 Evidence of Stephen Brockway, Legal Adviser to the Housing Corporation, para 7. 
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In the event, whilst the court found that Poplar was a public authority it was for 
reasons that related to the very specific facts of the case, as will be seen below. 
Whilst this decision can be used to indicate that at least some functions of some 
RSLs are public, it is unlikely to have widespread implications for the financing of 
social housing given the court’s statement that ‘[t]he raising of finance by Poplar 
could well be a private function’.*! A rather puzzling aspect of this case is 
why the DETR was so concerned that the court might find Poplar to be a 
functional public authority, given the fairly well established principle, repeated in 
the HRA section 6(5), that such a body could be public for some functions and 
private for others. 


Defining factors of public authorities 


Section 6 of the Human Rights Act 1998 states 


6. - (1) It is unlawful for a public authority to act in a way which is incompatible 
with a Convention right. 


(3) In this section “public authority” includes — 


(a) a court or tribunal, and 

(b) any person certain whose functions are of a public nature 
but does not include either House of Parliament or a person exercising 
functions in connection with proceedings in Parliament. 


(5) In relation to a particular act, a person is not a public authority by 
virtue only of subsection (3)(b) if the nature of the act is private. 


In his judgment Lord Woolf first acknowledged that the HRA intends to give a 
generous interpretation to the definition of public authority. However, given the 
emphasis in the HRA on public functions. which reflects the legal reasoning that 
commenced with the judgment in Datafin,” he reasons that any potentially broad 
scope should be bounded by ‘the approach developed by the courts in identifying 
the bodies and activities subject to judicial review’.2? Even this point, however, is 
disputed. The Court of Appeal in Wallbank,”* decided a month after Donoghue, 
said: 


the decided cases on the amenability of bodies to judicial review, while plainly relevant, will 
not necessarily be determinative of a body’s membership either of the principal or of the 
hybrid class of public authority.?> 


Public duties and public functions 


Returning to Donoghue, the intention that the definition of public authority 
should be given a wide interpretation appears hopeful, and in line with the 








21 Donoghue, 843 para 66. 

22 R v Panel on Takeovers and Mergers, ex p Datafin plc [1987] QB 815. 

23 Donoghue, 842 para 66(i). 

24 n 6 above. 

25 Wallbank, 401 para 34. Also see J. Arkinstall and C. O’Brien, ‘Table of Cases Under the Human 
Rights Act: Commentary’ [2002] EHRLR 239-244, 241. . 
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Government’s intentions. However, the next three paragraphs of the judgment, 
which are concerned with the effect of transferring functions out of the public 
sector, appear to severely constrict any potentially broad interpretation. Central 
to the argument is that transferring public assets does not transfer public duties: 


Tower Hamlets, in transferring its housing stock to Poplar, does not transfer its primary 
public duties to Poplar. 


The body that becomes the owner of the public assets is ‘no more than’ a vehicle 
through which the public body performs its public duties. However this conflation 
of public duty with public function, I would suggest, causes confusion. Until the 
widespread privatisation of public services the functions performed to meet the 
requirements of public duties were generally performed by public bodies and 
considered as public functions. A wide interpretation of public authority requires 
that the functions attached to public duties are considered public even if 
transferred to a private body. Yet Lord Woolf’s statement suggests that it is only 
the duties that are public: the fact that a particular function is, or has been, carried 
out by a public body and therefore considered to be of a ‘public nature’ does not 
mean that it is necessarily public for the purposes of HRA section 6.” He reasons 
that there are certain functions that are private acts unless there is some additional 
feature that turns them into public acts, for example, ‘providing accommodation 
for rent is not, without more, a public function’.”® The central issue therefore 
becomes one of understanding what additional factors must be present. 


Acting in the ‘public interest’ 


The fact that a function is carried out in the public interest might be considered as an 
indication that it is a public function, but the Court also rejects this line of reasoning: 


[t]he fact that a body is a charity or is conducted not for profit means that it is likely to be 
motivated in performing its duties by what it perceives to, be the public interest. However, 
this does not point to the body being a public authority.” 


Charities are private bodies even when they are performing functions on behalf of 
public bodies. Providing a service for a particular section of society is also rejected 
as a factor influencing the nature of the function.” 

However, the issue of whether acting in the public interest affects the nature of 
the function is a contested one. A differently constituted Court of Appeal in 
Wallbank*' considered that acting in the public interest might be an indication of 
carrying out public functions. The issue in Wallbank was whether a parochial 
church council (PCC) was a functional public authority. In carrying out its duties 
to keep repaired the parish church the PCC had the powers to issue a statutory 
notice to carry out or pay for those repairs on the owners of certain specified 








26 Donoghue, 842 para 65 (ii). 

27 842, para 66(iv). Presumably, these acts are also not necessarily public for the purposes of judicial 
review. 

28 Para 65 (iti). 

29 Para 65 (iv). 

30 842, para 65 (iii). 

31 n 24 above. 
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properties. The Court of Appeal decided that the PCC was a public authority for 
the purposes of the HRA section 6 primarily on two grounds. The first is discussed 
below; the second ground related to the PCC’s argument in its defence that it was 
acting in the public interest: 


if ....the imposition of this financial burden [to pay for the repairs to the church] is to be 
legitimated by the convention [of Human Rights], it must be in part because it is in the public 
interest; and if it is in the public interest, this will be relevant certainly to the function which 
the PCC is carrying out and arguably also to the legal character of the PCC. 


JUSTICE too has suggested that the definition of public function ‘is one that the 
state determines must be undertaken in the general interest....in order to discharge 
some public policy objective’.*? Statements made by the Lord Chancellor in 
debates on the Human Rights Bill also indicated that the Government thought 
that charities may be exercising public functions in many cases: 


Charities that operate...in the area of homelessness, no doubt exercise public functions. The 
NSPCC, for example, exercises statutory functions which are of a public nature, although it 
is a charity.” 


Features of public functions 


The arguments so far have been concerned with what lies outside the public 
function boundary. Lord Woolf warns that we cannot hope to find a clear 
demarcation line marking | this boundary; it is “desirable to step back and look at 
the situation as a whole’: 


[w]hat can make an act, which would otherwise be private, public, is a feature or a 
combination of features which impose a public character or stamp on the act. Statutory 
authority for what is done can at least help to mark the act as being public; so can the extent 
of control exercised by another body which is a public authority.*© 


Taking these two features in turn, first, what is meant by ‘statutory authority’? No 
further attention is given to the matter in Donoghue. It is necessary to turn again 
to Wallbank for more detailed guidance on how statutory authority can make an 
act public. Here Sir Andrew Morritt V-C draws a conceptual line between 
‘functions of public governance and functions of mutual governance’,?” where 
mutual governance requires a voluntary acceptance by individuals or organisa- 
tions to submit to the powers of the governing body. Whilst accepting that public 
and mutual governance are not defined, he says that ‘they may be indicated by the 
presence or absence of statutory authority’. The use of ‘may’ in this statement is 
indicative of the difficulty in applying the statutory authority concept. For, as he 
proceeds to point out, the absence of statutory authority did not stop the Panel on 
Takeovers from being a public authority;?* and the presence of statutory authority 








32 Wallbank, 403b para 36. 

33 Third party intervention of JUSTICE in Leonard Cheshire, p 3, para 10. 
34 HL Deb vol 583 col 800, 24 November 1997. 

35 842, para 66. 

36 842, para 65(¥). 

37 Wallbank, n 31 above, 403d-e. 

38 Datafin n 22 above. 
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does not make a limited liability company ‘amenable to judicial review’.?? 
Statutory authority, it appears, is a slippery concept to pin down. The conclu- 
sion that the parochial church council was a public authority was, 
however, ‘inescapable’:*° it had powers to determine how others should act, 
where those ‘others’ had no special relationship through contract or a mutual 
arrangement. 


It is a [public] authority in that it possesses powers which private individuals do not possess 
to determine how others should act. Thus, in particular its notice to repair [the church 
chancery] has statutory force. It is public in the sense that it is created and empowered by 
law; that it forms part of the church by law established; and that its functions include 
enforcement through the courts of a common law liability to maintain its chancels resting 
upon persons who need not be members of the church. 


Wallbank appears to indicate that where a body ‘is constituted not as a voluntary 
association but by law’,”” and it exercises powers that derive from statutory 
authority over any person, it is a public authority. 

The second of Lord Woolf’s features that could impose a public ‘stamp’ 
is the extent of the control exercised over a body by another standard public 
authority. This does not, however, mean that a body that is regulated by a public 
regulator is necessarily public. The issue is the extent to which those acts which 
would otherwise be considered private are ‘enmeshed in the activities of a public 
body’,** which is further expanded with reference to Poplar in the next paragraph. 
It is the fact that Poplar was created by Tower Hamlets, that five of its board 
members were members of the local authority, and that it is ‘subject to the 
guidance of Tower Hamlets in the manner in which it acts towards the 
defendant’, that made Poplar a public authority in the particular circumstances 
of this case. 

The concept of activities of bodies being sufficiently enmeshed does not provide 
much clarity to the definition of public function. However, this judgment does 
appear to indicate that in one important respect, certain functions of RSLs may be 
considered as public functions, those of assisting local authorities in their duties 
towards homeless households. Earlier in the judgment the evidence of the Chris 
Holmes, the Director of Shelter is quoted without criticism. Mr Holmes asserts 
that 


the day-to-day management of that [RSL’s] stock may in my view be properly categorised as 
a public function in the circumstances I have described in this statement. 


Those circumstances are 


the practical day-to-day management of both long-term and short-term provision for the 
homeless, they are inextricably linked to the statutory framework imposing duties on local 
authorities and associations alike.* 





39 Wallbank, 403e. 

40 402, para 35. 

41 402 para 35. 
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46 838 para 49. 
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If I am correct, this judgment should at least provide a degree of certainty to a 
significant number of marginalised households housed by RSLs under home- 
lessness legislation, that their Convention rights must be observed even though 
their landlord is not a standard public authority. The judgment also may call into 
question the nature of the activities of RSLs who take ownership of local 
authority properties with sitting tenants. In the case of Ms Donoghue 


it was intended that she should be treated no better and no worse than if she had remained a 
tenant of Tower Hamlets. 


RSLs in this position should ensure that, at least in relation to this category of 
tenant, their activities are Human Rights Act compliant. 


Further evidence of a narrow definition: the Leonard Cheshire case 


Any concept that the courts might develop a generous interpretation of public 
function is quickly dispelled by the Leonard Cheshire case. The Leonard Cheshire 
Foundation (LCF) is a large charitable trust which provides residential care for 
people with disabilities. The claimants had all been residents of the largest of its 
care homes, Le Court, for periods of 17 years or more, and had been given 
promises by LCF that Le Court would be their home for life. The trustees of LCF 
decided to close the home, and to accommodate the residents in smaller 
community-based units in the surrounding towns. Three of the residents applied 
for judicial review of LCF’s decision to close Le Court arguing that the trustees 
had contravened Art 8 in not respecting their right to a home, and failing to take 
account of, inter alia, their promises that Le Court should be their home for life.*® 
The claimants and the majority of the residents at Le Court had been placed there 
by, and were funded b by, the social services departments of their local authority or 
their health authority.” 

Lord Woolf in his judgment doubts whether ‘it would have ever been 
contemplated that LCF in providing care homes for people in the position of 
the appellants would be performing a public function’ before the HRA came 
into force,~° and he is no doubt that: ‘on the approach adopted in Poplar it can be 
said that LCF is clearly not performing any public function.’”*! 


In our judgment the role that LCF was performing manifestly did not involve the 
performance of public functions. 


The degree of public funding, although relevant, is not on its own determinative 
of whether functions are public.” Lord Woolf considers there to be no other 
evidence that the functions of LCF have a ‘public flavour’, rejecting by 
implication, any ‘public interest’ arguments. 


47 842, para 65 (vii). 

48 Leonard Cheshire, 938, paras [1]{6]. 
49 938 para [4]. 

50 940 para [15]. 

51 946 para [35]. 

52 946 para [35]. 

53 946 para 35 e-f. 
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Still a lack of transparency 


Having hoped that Donoghue might have introduced some clarity into the 
definition of public authority, the opposite appears to be true. Alder and Handy 
believe that, for RSLs. the case introduces a new note of uncertainty into the 
law.** In terms of developing general principles for a broad definition of public 
authority, we appear to be no further forward. 

There appears to be two principle problems. Firstly, decisions as to whether a 
function is public or private will continue to be arbitrary, dependent on the nature 
of the provider. A function, such as providing housing for rent, will be considered 
public if provided by a standard public authority, but not necessarily so if 
provided by a charity or other non-state organisation. 

Lord Woolf in Leonard Cheshire was particularly concerned that the source of 
funding of residents in Le Court should not lead to some being allowed public law 
rights and others, who are not funded by the state, not having such rights.” 
However, arbitrariness that arises from decisions of the state to contract out some 
services but not others is apparently acceptable. 

The second problem is the complexity of the resulting definitions of func- 
tional public authority, resulting in uncertainty for many people as to 
whether they can rely on the provisions of the HRA or public law rights. 
In Donoghue there is no attempt at simplification. Lord Woolf stresses the 
complexity of the issues, but however much lawyers may like the intellec- 
tual challenge that results, it is the issue of the cost, to citizens wanting to 
assert their rights, that must be considered. The Law Commission too is 
concerned ‘about the uncertainties that surround the applications of Human 
Rights Act principles’ to RSLs and has invited views on whether it should be 
made clear by statute that RSLs are deemed public authorities in relation to their 
not-for-profit activities.” However, the Government rejected the route of 
prescribing organisations as public authorities when it introduced the Human 
Rights Bull: 

It is not practicable to list all the bodies to which the Bill’s provisions should apply. Nor 
would it be wise to do so. What was needed instead was a statement of principle to which the 
courts should give effect. Clause 6 therefore adopts a non-exhaustive definition of a public 
authority. Obvious public authorities, such as central government and the police, are caught 
in respect of everything they do. Public — but not private — acts of bodies which have a mix of 
public and private functions are also covered.*” 


Whilst the Law Commission’s proposal could reduce uncertainty in the particular 
case of RSLs (assuming that there is agreement about the term ‘not-for-profit 
activities’), this route does not solve the general issue about what constitutes a 
functional public authority. Given the ever-changing nature of government and 
the public/private divide, it must surely be right that it is a set of principles that 
must be developed. 

The courts, if they chose to do so, could cut through this myriad of complexities 
by adopting the approach that the government seemed to be advocating when 


54 J. Alder and C. Handy, ‘Donoghue os Poplar HARCA: Housing Associations and the Human 
Rights Act 1998’, [2001] JHL 69-72, 7 

55 Leonard Cheshire, 946, para 35 d-f. 

56 Law Commission Consultation Paper No 162 , Renting Homes 1: Status and Security, para 13.17. 

57 Pec menia statement by Home Secretary, Jack Straw, HC Deb vol 306 col 773, 16 February 
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introducing the HRA, that is, a broad definition of public function.” 
Such a definition would encompass private companies such as security 
firms running prisons, Railtrack and the water companies when acting in the 
shoes of the state.’ It would also catch hospices, schools, and housing 
associations, when ‘carrying out functions in the public interest or when 
assisting the state to carry out its public duties. Such organisations would be 
expected to uphold high standards in the administration of functions that 
are considered ‘public’ to ensure the protection of civil and political rights. 
However, just as with the state, they would be able to argue that certain actions 
were necessary in the wider public interest. The issue then becomes one of 
balancing the rights of different interest groups; and a public space is opened up 
for interest groups to argue about the relative merits of particular rights. If this 
approach were to be adopted then the government’s concern that a decision might 
affect wider social policies, such as the provision of social housing through 
registered social landlords, would have to be weighed against other interests. At 
present we have the government attempting to quash the argument even before it 
reaches the public arena by denying the public nature of bodies acting in the public 
interest. ; . 


Conclusion 


But do legal arguments about the definition of public authority have any relevance 
outside the courts and academic discussion? I would say yes, for two principle 
reasons. The lega! character of RSLs has significant implications, and not only for 
government policy. RSLs and other organisations providing ‘social’ services 
operate in a nether region between public and private. Their activities impact upon 
a significant number of marginalised households for whom the civil and political 
rights enshrined in the European Convention may be vital to ensure access to 
services others may have the resources to buy. 

‘The second reason relates to broader concerns about the lack of demo- 
cratic accountability of the increasing ‘contracting out’ of state functions, and 
the ‘selling of the family silver’®! that is occurring in the privatisation of public 
resources such as council housing. In the name of New Public Manage- 
ment decisions have been made, with little or no democratic input, to contract 
out functions that we would have assumed to be public and therefore under 
some form of democratic control. Bringing a case before the courts can be one 
avenue through which citizens can challenge the ‘new’ management of these 
services, and at least question what interest groups their administrative practices 
are serving. 


58 The opposite conclusion is drawn by D. Oliver in ‘The Frontiers of the State: Public Authorities 
and Public Functions under the Human Rights Act’, PL [2000] 476-493, who argues that a broad 
definition would deprive charities etc of the protection of the Convention. Such protection would 
of course still be available to these organisations for their private acts. I would argue that where 
they are acting in the public interest it is the protection of the citizens they seek to provide for that 
is at issue. 23 

59 Home Secretary Jack Straw, HC Deb vol 314 cols 409-410, 17 June 1998. 

60 P. Vincent-Jones, ‘Regulating Government by Contract: Towards a Public Law Framework?’ 
MLR (2002) 65 (4) 611-628, 626. 

61 Anne Williams, manager of Gloucester Tenants Federation, on plans to sell 6,000 Gloucester City 
Council properties, quoted in Housing Today, 8 August 2002 at page 24. 
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Towards a Liberalisation of Standing Conditions for 
Individuals Seeking Judicial Review of Community 
Acts: Jégo-Quéré et Cie SA v Commission and Union 
de Pequeños Agricultores v Council 


Marie-Pierre Granger“ 


Background 


The concept of ‘individual concern’, the main admissibility requirement for actions 
brought by individual applicants for the annulment of Community acts not 
addressed to them under Article 130 EC, has traditionally been inter- 
preted restrictively by the Community courts, thereby constituting a nearly 
insurmountable obstacle for individuals seeking judicial review of Community acts 
of general application. In a recent decision, the CFI, referring to the newly adopted 
EU Charter of Fundamental Rights (Article 47 on the right to an effective judicial 
remedy), proposed a new and more liberal interpretation of that requirement, 
thereby widening access to judicial review for individuals, companies and 
representative groups. The Court of Justice has not followed up, but seems to leave 
the door open for further developments towards a liberalisation of standing 
conditions. 


Standing issues in a Communauté de Droit 


The rules regulating the standing of individuals for challenging the validity of 
Community acts of general application (ie regulations or directives), as they result 
from Article 230 (4) of the EC Treaty and from its restrictive interpretation by the 
Court of Justice of the European Communities (Court of Justice) and the Court of 
First Instance (CFI), have made it virtually impossible for private applicants 
(ie natural and legal persons) to contest the validity of such administrative or 
legislative acts.! Commentators have overall been critical of this situation,” but 





*Lecturer in Law, School of Law, University of Exeter. 





1 Community law does not distinguish between legislative and administrative acts. While directives 
are usually considered as legislative instruments, and decisions as individual administrative 
measures, regulations, for example, can be either legislative or administrative in nature or even 
hybrid documents, both administrative and legislative (Advocate General Warner’s Opinion in C- 
113/77 NTN Toyo Bearing Co. Ltd & Others v Council and Commission; C-120/77 Koyo Seiko Co 
Ltd & Others v Council and Commission and C-121/77 Nachi Fujikoshi Corporation v Council [Ball 
bearing cases] [1979] ECR 1185, 1245-1246). 

2 See inter alia H. Rasmussen, “Why is Article 173 Interpreted Against Private Plaintiffs?’ (1980) 5 
ELRev 112; A. Arnull, ‘Private applicants and the action for annulment under Article 173 of the 
EC Treaty’ (1995) CMLRev 7 and ‘Private applicants and the action for annulment since 
Codorniu’ (2001) 38 CMLRev 7; D. Walbroeck and A.-M. Verheyden, ‘Les conditions de 
recevabilité des recours en annulation des particuliers contre les actes normatifs communautaires: 
à la lumière du droit comparé et de la Convention des Droits de l’Homme (1995) CDE 399; 
Vandersanden, ‘Pour un élargissement du droit des particuliers d’agir en annulation contre les 
actes autres que les décisions qui leur sont adressées’ (1995); C. Harding, ‘The Private Interest in 
Challenging Community Action’ (1980) 5 ELRev 354; C. Harlow, ‘Towards a Theory of Access 
for the European Court of Justice’ (1992) 12 YEL 213; N. Neuwahl, ‘Article 173 paragraph 4 EC: 
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this doctrinal pressure never managed to produce either a revision of the Treaty 
provision or a general reappraisal of its scope by means of judicial interpretation, 
despite the favourable attitude of some members of the Community judiciary. 
While opening wider the gates of the Community courts to individuals, 
companies, representative bodies and interests groups for the purpose of 
controlling more closely the action of the EU institutions may appear as a 
growing priority in a Communauté de droit, such development requires 
careful consideration, as there is a delicate equilibrium to be found between 
various objectives, such as the protection of individuals, the respect for the 
rule of law, the effectiveness of Community decision-making, the principle of 
legal certainty, the coherence of the system of judicial remedies and the 
Community and national courts’ missions and workloads. The judgment in the 
Jégo-Quéré et Cie SA v Commission case of 3 May 20024 was a laudable attempt 
by the recently upgraded CFI? to use judicial interpretation in order to 
improve individuals’ access to the Community courts for the judicial review of 
Community acts of general application, so as to provide for a better control on 
Community action and a more adequate protection of the rights of individuals. 
This decision found a determining inspiration in the Advocate General J acobs’ 
Opinion.on the Union de Pequeños Agricultores (UPA) of 21 March 2002,° and 
found opportune textual back up in the recently adopted EU Charter of 
Fundamental Rights.” The Jégo-Quéré decision by the CFI has been appealed 
by the Commission,® and the CFI’s new formula was not explicitly taken up by the 
Court of Justice, which, in its later judgment on the UPA case (25 July 2002), 
appeared eager to maintain the status quo as far as judicial interpretation of 
standing rules is concerned, while calling for action by the Member States. 
However, the UPA decision is ambiguous enough to cast doubts as to what 
exactly is the current state of the law on standing for judicial review of 
Community administrative and legislative acts. 





Past, Present and Possible Future’ (1996) 21 ELRev 17; M. Nettesheim, ‘Article 173 of the EC 
Treaty and Regulations: Towards the Development of Uniform Standing Requirements’ in H. W. 
Micklitz and N. Reich (eds) Public Interest Litigation before the European Courts (Baden-Baden: 
Nomos Verlagsgesellschaft, 1996) 225. For a dissenting view, see P. Nihoul ‘La recevabilité des 
recours en annulation introduits par un particulier 4 Vencontre d'un acte communautaire de 
portée générale’ (1994) 30 RTDeur. 171. 

3 eg opinions of Advocate General Roemer in case C-6/68 Zuckerfabrik Watenstedt [1968] ECR 
595, Advocate General Gand in case C-64/69 SA Alcan Aluminium v Commission [1970] ECR 385, 
Advocate General Slynn in case C-246/81 Lord Bethell v Commission [1991] ECR I-2501; 
Advocate General Jacobs in cases C-358/89 Extramet Industrie v Council [1991] ECR I-2501 and 
C-188/92 TWD Textilwerke Deggendorf [1994] ECR 1-833, Advocate General Ruiz-Jarabo 
Colomer in case C-142/95 P Associazione agricoltori della provincia di Rovigo and others [1996] 
ECR 1-669, and Advocate General Cosmas in case C-321/95 Stiching Greenpeace Council 
(' Greenpeace International) and others v Commission [1998] ECR I-165, See also the Report of the 
Court of Justice on Certain Aspects of the Application of the treaty on the European Union, May 
1995, paragraph 2. 

4 T-177/01, nyr. Available at www.curia.eu.int. 

5 Following the Treaty of Nice (OJ [2001] C 80, 1), the CFI has become a fully independent court 
(new Article 220 EC) and has seen its jurisdiction. extended. 

6 C-50/00, nyr. Available at www.curia.eu.int. 

7 OJ [2000] C 364, 1. : 

8 See Commission "Minutes of the 1574" meeting, PV (2002) 1574 Final, Brussels 10 July 2002, 16. 
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The state of the law before Jégo-Quéré: limited standing for 
individuals 


The main Community political institutions? and the Member States -privileged 
applicants- can challenge any kind of act having legal effects, '° provided that they 
bring an action within the time limit of two months from the notification or 
publication of the contested act.'! This is not the case for private applicants, who 
can in theory only contest the validity of individual measures. Article 230(4) EC!” 
provides indeed that individuals can challenge only a decision addressed to them, or 
a decision addressed to another person (including a Member State)!’ or a decision 
taken in the form of a regulation.'* In the case of an act not addressed to them, 
individuals must show that they are directly and individually concerned by it. 

For a long time, individuals seeking to challenge a Community act of general 
application, such as a regulation or even a directive, first had to show that it was in 
substance a decision or a ‘bundle of decision.’ This turned out to be a difficult task 
as the Court of Justice, relying on Article 249 EC, adopted a strict approach to 
what constituted a decision, the criterion for distinguishing between a regulation 
and a decision being the general application of the act in question. If ‘a measure 
applies objectively to determined situations and produces legal effects with regard 
to categories of persons described in a generalised and abstract manner,’ it is a 
regulation and its nature cannot be called into question by the mere fact that it is 
possible to determine the number or even identity of the persons affected,’> or that 
it may have different effects on the different persons to whom it applied, or that it 
contains some temporal and geographical limitations or derogations.!® Most 
actions by individuals seeking to challenge regulations would thus fail this first 
admissibility test, except in cases where regulations had retrospective effects and 
dealt with a completed set of past events.” The Community courts finally 
departed from this formalistic approach, and accepted that, in some circum- 
stances, a ‘true’ regulation’? and even a ‘true’ directive’? (ie legislative acts) could 
be challenged by some individuals, provided that the act is ‘in the nature of a 
decision in their regard.” In other words, they must show that the contested 
measure is of direct and individual concern to them. 


9 ie the Commission, the Council and also the European Parliament following the Treaty of Nice. 
The other institutions (eg Court of Auditors, European Central Bank, etc.) can only bring 
annulment actions to preserve their prerogatives. See Article 230 (3) EC. 

10 C- 22/70 Commission v Council (ERTA) [1971] ECR 263. 

11 Article 230(5) EC. 

12 Ex-Article 173(2) EEC and then ex-Article 173(4) EC following the Treaty on the European 
Union. 

13 C-25/62 Plaumann v Commission [1963] ECR 95. 

14 This is ‘to prevent the Community institutions from being able to bar proceedings instituted by an 
individual against a decision of direct and individual concern to him by simply choosing the form 
of a regulation.’ (C- 162/78 Hans-Otto Wagner GmbH Agrarhandel KG and Schliiter and Maack 
GmbH v Commission [1979] ECR 3467 paragraph 16). 

15 See joined cases C-789/79 and 790/79 Calpak v Commission [1980] ECR 1949, paragraphs 8 and 9. 

16 C-6/68 Zuckerfabrik n 3 above, 415. 

17 eg C-106 and 107/63 Toepfer and Getreide-Import Gesselschaft v Commission [1965] ECR 405. 

18 See cases C-358/89 Extramet n 3 above, paragraphs 13 and 14 and C-309/89 Codorniu v Council 
[1994] ECR I-1853, paragraphs 17-19. 

19 eg C-10/95 P Asocarne v Council [1995] ECR I-4149, paragraph 43; T-135/96 Union européenne de 
artisanat et des petites entreprises (UEAPME) v Council [1998] ECR II-2335, paragraphs 68 and 
69, and T-172, 175-177/98 Salamander AG and Others v Parliament and Council [2000] ECR II- 
248,7 paragraphs 30 and 31. 

20 eg C-358/89 Extramet n 3 above, paragraph 13; C- 309/89 Codorniu v Council n 18 above, 
paragraph 19 and C-50/00 UPA n 6 above, paragraph 36. 
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Fulfilling these conditions turned out to be a real challenge when dealing with 
regulations and directives. The requirement of direct concern imposes the existence 
of a direct causal relationship between the Community act and its legal effects on 
the applicant. That act must directly affect the legal situation of the individual and 
leave no discretion to the addressees of that measure who are entrusted with the 
task of implementing it, such implementation being automatic and resulting 
from Community rules without the application of other intermediate rules.” This 
condition is problematic with directives, which by nature involve implementing 
measures at national level for which national authorities have a certain margin of 
discretion.” In the case of regulations, individual concern is the thorny issue. In 
the famous Plaumann judgment, which concerned an action brought by a 
clementines importer against a decision of the Commission addressed to the 
German government which refused to allow Germany to stop the collection of 
duties on clementines imported from outside the Community, the Court of Justice 
interpreted that concept in a restrictive manner, considering that persons other 
than the person to whom the decision is addressed can claim to be individually 
concerned if an act 


affects them by reason of certain attributes which are peculiar to them or by reason of 
circumstances in which they are differentiated from all other persons and by virtue of these 
factors distinguishes them individually just as in the case of the person addressed.” 


Applying that test, the Court concluded that, as the applicant was affected by the 
measure as an importer of clementines, that is ‘by reason of a commercial activity 
which may at any time be practised by any person’, he was not individually 
concerned. The Court of Justice generally accepted that applicants who belonged 
to a ‘closed category’, the membership of which was fixed at the time the act was 
taken, would be individually concerned by that act.” However, this membership 
alone then became insufficient and would be relevant only when the institution 
author of the act was under an explicit and specific duty to take into account the 
consequences of the act on the members of that class,” or where an applicant 
possesses specific rights (eg trade mark right).”° 

This restrictive interpretation of what constitutes individual concern thus made 
it almost impossible for individual applicants to be granted standing to challenge 
Community regulations. The courts nevertheless showed some flexibility and 
adopted a more liberal stance with regard to specific case law (eg competition, 
state aids or anti-dumping), due to the special role played by individuals in these 
policy fields and to the specific nature of the subject-matters concerned. In those 


21 eg case C-386/96 P Dreyfus v Commission [1998] I-2309, paragraph 43, Joined Cases T-198/95, 
T-171/96, T-230/97, T-174/98 and T-255/99 Comafrica and Dole Fresh Fruit Europe y Commission 
[2001] ECR II-1975, paragraph 96, T-177/01 Jégo Quéré et Cie, n 4 above, paragraph 26. 

22 T-177/98 Salamander n 19 above. 

23 C- 25/62 Plaumann n 13 above, 107. 

24 Eg cases C-106/63 Toepfer n 17 above, C-41 to 44/70 International Hg Company BV v 
Commission [1971] ECR 411 and C- 100/74 CAM v Commission | 1975] E 1363. 

25 See cases C-11/82 Piraiki-Patraiki v Commission [1985] ECR 207, laka 1 and 38; C- 152/88 
' Sofrimport v Commission [1990] ECR I-2477, paragraph 11; T-483/93 Antillean Rice Mills ea v 
Commission [1995] ECR II-2305, paragraph 67; C-390/95 P Antillean Rice Mills ea v Commission 
[1999] ECR 1-769, paragraph 25-30 T-47/00 Rica Foods v Commission (17 January 2002, nyr) 
paragraph 41. 

26 eg cases T-480 and 483 Antillean Rice Mills ibid; T-109/97 Molkerei Grossbraunshain and Bene 
Nahrungsmittel v Commission [1998] ECR II-3533 and T-158/95 Eridania Zuccherifici Nazionali 
SpA v Council [1999] ECR II-2219. 
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cases, the courts have accepted that factors such as the position of the applicant on 
the market, the small number of economic operators concerned, the seriousness of 
the effect of a Community measure on the applicant’s economic activities,” or the 
involvement of an applicant in proceedings leading to the contested measure 
where the legislation grants the applicant procedural guarantees, can help 
establishing that the applicant is individually concerned. 

To sum up, the determination of the admissibility of annulment actions brought 
by individuals against Community normative acts before Jégo-Quéré was a 
complex issue. The case law was as notorious for its restrictive nature as it was for 
its unpredictability and even inconsistency. Reasons put forward to explain the 
Community judicial approach range from the textual limitations of the Treat 
provisions and the judicial deference to the wishes of the ‘masters of the treaties’, 
case load concerns, the Court of Justice’s desire to establish itself as an appellate 
court, the existence of alternative remedies at national and Community levels, the 
courts’ unwillingness to deal with technical, time consuming and politically 
sensitive examination of Community decision-making, their consideration for the 
need to preserve some freedom of action to the ‘young’ Community institutions so 
as not to hinder policy-making and implementation, and the judicial respect for 
the discretion of Community institutions in decision-making process involving 
delicate balancing of interests.” However, time may now be ripe for a change, and 
it looks like the Community judiciary (or at least some of its components) is now 
more receptive to calls in favour of improving access to justice within the 
Community. 


Revolutionary judicial reasoning 


In June 2001, the Commission, concerned about the state of preservation of hake, 
adopted on the basis of a 1992 Council Regulation,” a Regulation fixing a 
minimum mesh (100 mm) for beam trawling in particular geographic areas. 
Jégo-Quéré et Cie was a French company specialised in the fishing of whiting 
which owned four vessels using nets with a 80 mm mesh. The 2001 Regulation 
seriously affected the fishing activities of the company, which decided to challenge 
the legality of two provisions of the Regulation, on the substantive grounds that 
they breached the principles of proportionality and equality and the duty to 
provide reasons. However, before Jégo-Quéré and Cie can argue their case on 
these merits, their action must be declared admissible. The company’s lawyers first 
resorted to arguments which fitted into the Community courts’ paradigms, 
arguing the case on the basis of the established case law, before putting forward 
pleas aimed at pushing the boundaries of the law. 

The applicant company’s first argument was rather rhetorical. It explained that 
the contested regulation was not a true regulation but in substance a ‘bundle of 








27 C- 358/89 Extramet n 3 above. 

28 eg cases C-264/82 Timex Corporation v Council and Commission [1985] ECR 849, C-169/84 
Companie Francaise de l’Azote (COFAZ) v Commission [1986] ECR 391, T-12/96 Area Cova and 
Others v Commission [1999] ECR I1-2301, T-37/92 Bureau Européen des Unions de Consommateurs 
(BEUC) v Commission [1994] ECR 11-285. 

29 eg C-25/62 Plaumann n 13 above; C-16 and 17/62 Confédération nationale des producteurs de fruits 
et légumes v Council [1962] ECR 471. 

30 See Rasmussen, Harding and Neuwahl n 2 above. 

31 No 3760/92 of 20 December 1992, OJ [1992] L 389, 1. 

32 No 1162/2001 of 14 June 2001, OJ [2001] L 159, 4. 
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decisions.’ Such argument was not necessary, as even a true regulation can be 
challenged nowadays.** However, it is true that if an act is recognised as being by 
nature a decision, it is more likely to affect someone individually than a true act of 
general-application. This could explain why the argument was kept. In any case, 
the CFI found that the 2001 Regulation was an act of general application, as it 
was ‘addressed in abstract terms to undefined classes of persons and applied] to 
objectively determined situations,’ but that in accordance with the established case 
law, the provisions of the regulation could still be of direct and individual concern 
to the applicant.*° 

The company’s next pleas dealt with its specific circumstances, in an attempt to 
show that it is individually concerned by the Regulation. The company referred to 
a variety of factors, including some which apply only to specific contexts and of 
little relevance here, in a desperate attempt to ‘individualise’ its position. It 
emphasised that it was the main owner of fishing vessels operating south of 
Ireland and the only company targeting the fishing of whiting with vessels over 30 
meters, that the fishing of whiting, and not that of hake, was its main activity, and 
that the new Community rules reduced significantly its fishing of small size 
whiting, which seriously affected its economic activities.*° However, applying a 
‘pure Plaumann’ approach, the CFI considered that the company was affected 
only by virtue of ‘its objective quality of fisher of whiting using a particular fishing 
technique in a particular area, in the same way as any other economic operator 
placed actually or potentially in an identical situation,” thus illustrating how 
much an individual situation can be ‘dis-individualise’ under the Plaumann 
formula! 

The company had also tried to argue that it was individually concerned by the 
2001 Regulation because it had been involved in the process leading to its 
adoption through participation to meetings and because the Commission was 
under a duty to take into consideration its situation.” However, as Article 33 EC, 
dealing with the aims and principles of the Common Agricultural Policy, did not 
place the Commission under an express duty to follow a procedure which would 
have granted the applicant a right to be heard, the CFI had to conclude that this 
could not individualise the applicant’s situation.°? 

The prospect of the fishing company having its substantive grounds for the 
annulment of the Regulation examined appeared gloomy, as the CFI, applying to 
the letter the jurisprudence constante, came to a preliminary conclusion that the 
applicant was not individually concerned by the 2001 Regulation. It could have 
been the end of the matter, if it was not for the spectacular volte face of the CFI, 
which suddenly went off the beaten tracks. 

The company, at last resorting to more daring arguments, had pleaded that, if it 
were denied standing to challenge the 2001 Regulation, it would have no 
alternative remedy, which would constitute a breach of the right to a fair trial 
guaranteed by Article 6 of the European Convention on Human Rights (ECHR). 











33 T-177/01 Jégo-Quéré n 4 above, paragraph 19. 

34 If direct and individual concern can be established, it is unnecessary to consider whether the 
measure is in substance a decision or a regulation (C-123/77 UNICME v Council [1978] ECR 845, 
paragraph 7). - : 

35 T-177/01 Jégo-Quéré n 4 above, paragraphs 23-25. 

36 ibid, paragraphs 18 and 29. 

37 ibid, paragraph 30. 

38 ibid, paragraph 20. 

39 ibid, paragraphs 32-36. 
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It thus invited the CFI to engage in revolutionary reasoning and to adopt a 
‘broad interpretation’ of individual concern.*! Over the recent years, academics 
had drawn attention to the fact that individuals’ standing conditions to challenge 
Community acts might not be compatible with human rights standards and called 
for interpretations of these criteria which could make them more ‘human rights 
friendly.” Pleas dealing with the lack of appropriate alternative remedies to an 
annulment action and the possible breach of the right to an effective judicial 
protection had previously been presented to the Community courts.*? Although 
such arguments may have influenced some judgments, there were never adopted as 
an acceptable justification for granting standing to applicants otherwise deprived 
of it under Article 230(4) EC. The courts justified their position on the matter by 
declaring, that they were compelled by the system of remedies provided by the 
Treaties and could not ‘usurp the function of the founding authority of the 
Community’ by modifying the conditions of standing set up by the Treaty 
provisions.“ Such approach appears at first like a reasonable one, within a 
context of separation of powers and respect for each institution’s roles. However, 
relaxing the standing conditions did not necessarily imply a modification of the 
wording of the Treaty, but simply a more liberal interpretation of the terms of 
Article 230(4) EC.*© From this perspective, the reluctance of the courts to tackle 
the issue appears less understandable, in particular where at other times they did 
not hesitate to go even beyond the wording of Community provisions to promote 
legal integration in Europe. 

Anyhow, the step forward has now been made, not by the Community ‘supreme’ 
court, but by the CFI, which tactically started its reasoning by referring to the 
Court of Justice’s case law,’ recalling that the Treaty had set up a complete system 
of remedies which granted the Court of Justice the task of controlling the legality of 
acts taken by Community institutions, and according to which access to justice is a 
‘constitutive element of a Communauté de droit, and as such is guaranteed within 
the Community legal order.*® Visibly influenced by Advocate General Jacobs’ 
thorough examination of alternative remedies to an annulment action and his 
subsequent call for a change in the case law on the standing of individuals under 
Article 230 EC,” the CFI undertook its own critical review of these substitutes, so 
as to make sure that the right to an effective remedy, as guaranteed by national 
constitutions, Articles 6 and 13 ECHR and Article 47 of the EU Charter of 
Fundamental Rights,” was adequately protected in the case at hand. 





40 On normal and revolutionary judicial reasoning, see P. Suber ‘Legal Reasoning after Post Modern 
Critiques of Reason’ (1997) 3 Legal Writing 21. 

41 ibid, paragraph 21. 

42 eg Nettesheim n 2 above, 237~240. 

43 Eg cases T-109/97 Molkerei n 26 above, T-177/98 Salamander n 19 above, C-87/95 P Cassa 
Nazionale di previdenza ed assistenza a favore degli avvocati e dei procuratoi (CNPAAP) v Council 
[1996] ECR I-2003; T-219/95 Danielsson and Others v Commission [1995] ECR I-1651 and C-10/95 
P Asocarne n 19 above. 

44 Eg C-10/95 Asocarne ibid, paragraph 26 and C-87/95 CNPAAP ibid, 38. 

45 Eg T-177/98 Salamander n 19 above, paragraph 75. 

46 See Advocate General Jacobs’ Opinion in C-50/00 UPA n 6 above, paragraph 59. 

47 C- 294/83 Les Verts v Parliament [1986] ECR 1339, paragraph 23. 

48 T-177/01 Jégo-Quéré n 4 above, paragraph 41. 

49 Opinion in C-50/00 UPA n 6 above. The Opinion is cited in paragraph 45 of T-177/00 Jégo-Quéré 
(ibid), thereby illustrating the normative power of Advocate Generals’ Opinions and their 
influence on the development of Community case law. On this issue, see T. Tridimas “The Role of 
the Advocate General in the Development of Community Law: Some Reflections’ (1997) 34 
CMLRev 1349. 

50 ie right to an effective remedy and to a fair trial. 
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One alternative to an annulment action is a 234'EC preliminary reference 
procedure. Article 234 EC provides for national courts to send questions 
regarding the validity or interpretation of Community provisions to the Court of 
Justice. This procedure can be used by individuals to challenge indirectly 
Community acts. Individuals can bring actions before national courts against 
national measures of implementation or application of a contested Community 
act, bringing up the question of the legality of the Community act on which these 
domestic measures are based. The national judge should then refer the question of 
validity of the Community measures to the Court of Justice, as it cannot decide on 
it itself. The problem is that in some (rare) cases, in particular where regulations, 
by nature self-sufficient acts, are at stake, there may be no national application or 
implementation measures at national level which can could be challenged before 
the national judge. However, one must note in passing that it is not necessary to 
have a national measure, as long as it is possible to bring the matter before a 
national court, that is where such a procedure is available.*! The real problem is 
therefore where no such national procedure exists. Alternatively, individuals may 
disobey the Community act and wait for judicial actions to be brought against 
them, and then raise the question of the illegality of the Community provisions as 
a defence. In the footsteps of Advocate General Jacobs, the CFI was quick to 
denounce the absurd nature of that mechanism which demands that individuals 
must breach the law in order to be entitled to have its legality checked by a court. 

The second alternative examined by the CFI was the possibility to bring an 
action for damages based on the non-contractual liability of the Community, 
under Articles 235 EC and 288 (2) EC. The CFI emphasised that such action did 
not provide a satisfactory solution with regard to the interests of individuals and 
to the Community courts’ mission of supervising Community action. In 
particular, the action for damages does not lead to the disappearance of the 
illegal act, but only provides compensation for material losses resulting from a 
sufficiently serious breach of a superior rule of law aiming at conferring rights 
onto individuals” (ie a ‘sticking plaster’).** 

The CFI therefore concluded that, ‘in the light of Articles 6 and 13 of the ECHR 
and of Article 47 of the EU Charter of Fundamental Rights’, these two procedures 
‘cannot anymore be considered as guaranteeing to individuals a right to an 
effective remedy allowing them to challenge the legality of Community provisions 
of general application which directly and individually affects their legal 
situation.’ The use of the term ‘anymore’ by the CFI signals that circumstances 
have changed, which call for an adaptation of the case law. One is these changes is 
certainly the improved status of fundamental rights in the Community, following 
the adoption in Nice, in December 2000, of the EU Charter of Fundamental 
Rights, which although it has been adopted as a political and non legally binding 
document, imposes on the European Union to take fundamental rights, including 
the right to an effective remedy, more seriously. Another significant change is the 
development in most modern states, including the Member States, of judicial 





51 See joined cases C-27/00 and 122/00 The Queen and Secretary of State for the Environment, 
Transport and Regions, ex parte Omega Air Ltd, Aero Engines Ireland, Omega Aviation Services 
Ltd and Irish Aviation Authority (12 March 2002) nyr, paragraphs 39 and 40. 

52 T-177/01 Jégo Quére n 4 above and Opinion in C-50/00 UPA n 6 above, paragraph 43. For a 
different view, see Nihoul n 2 above. 

53 See cases C-104/89 and C-37/90 Mulder v Council and Commission [1992] ECR 1-3061 and C-352/ 
98 P Bergaderm and Goupil v Commission [2000] ECR I-5291. 

54 Arnull n 2 above, 51. 

55 T-177/01 Jégo-Quéré n 4 above, paragraph 47. 
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review mechanisms so as to closely check the activities of public authorities, and 
the relaxation of standing requirements for such purposes. 

The CFI was nonetheless careful to pay its due respect to the masters 
of the Treaty, by stressing that it did not intend to modify the system set up 
by the Treaty. It insisted for example that, even where there is no effective 
alternative remedy available, it was not possible to declare admissible an 
action for annulment brought by a natural or legal person which did not 
satisfy the conditions provided by Article 230 (4) EC.” The solution therefore 
had to be found within the existing Treaty framework. In that context, 
judicial interpretation appears as a convenient means. The CFI thus declared 
that there was not imperative reason why the concept of a person individually 
concerned should include the obligation for an individual to be individualise in a 
way similar to that of the addressee (ie Plaumann approach)” and accepted the 
applicant’s invitation to adopt a more liberal interpretation of that concept, 
suggesting that: 


A person is to be regarded as individually concerned by a Community measure of general 
application that concerns him directly, if the measure in question affects his legal position, in 
a manner which is both definite and immediate, by restricting his rights or by imposing 
obligations on him. The number and the position of other persons who are likewise affected 
by the measure, or who may be so, are of no relevance in that regard. 


The Jégo-Quéré formula: the criterion of ‘definite and immediate 
adverse legal effects’ on individuals 


The CFI’s liberal interpretation of individual concern appears to be a plausible 
reading of that concept, although probably not the one intended by the authors of 
the Treaty. However, one may recall that the action for annulment was originally 
modelled on the French recours pour excès de pouvoir (procedure for the judicial 
review of administrative acts), for which standing conditions have over the last 
half century been considerably relaxed by means of judicial interpretation by the 
French administrative courts, to respond to increasing public activities and a 
parallel demand for control over such activities. Interestingly, the interpretation 
provided by the CFI of an act likely to be of individual concern to an applicant is 
similar to the French concept of an acte faisant grief, that is an act producing legal 
effects on a person’s situation and affecting that person in an adverse manner, 
which is the main admissibility requirement for judicial review of administrative 
acts in French law.® Since the drafting of the Treaty of Rome, the scope and 
intensity of Community action has expanded far beyond what was envisaged at 
the time. This administrative and legislative activity cannot be left uncontrolled. 
The Treaty is a living instrument, which can be adapted to changing circumstances 
and needs, if necessary by means of judicial interpretation, a task which the 








56 See Walbroeck and Verheyden n 2 above. See also Advocate General Jacobs’ Opinion in C-50/00 
UPA n 6 above, paragraph 85. 

57 T-177/01 Jégo-Quéré n 4 above, paragraph 48. 

58 The CFI refers here again to the Opinion of Advocate General Jacobs in C-50/00 UPA (ibid), 
paragraph 59. 

59 T-177/01 Jégo-Quéré n 4 above, paragraph 51. Italics added. 

60 acne Chapus, Droit du contentieux administratif (Paris: Montchrétien, 9" edition, 2001) 
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Community judiciary has been more than willing to undertake at many 
occasions. 

The Jégo-Quéré formula will open wider the gates of the Community courts to 
individuals seeking judicial review of Community legislative and administrative 
measures which affect them. However, it does not go as far as accepting actio 
popularis against Community acts. The applicant must still show that the 
contested act affects their legal situation in an adverse manner. This implies that 
an act which affects an applicant only in a factual way, without affecting his rights 
or obligations, cannot be challenged by that applicant. This new formula does not 
seem to give a better deal to interests groups or associations seeking judicial review 
of Community acts affecting collective or sectoral interests. Indeed, if such 
interests are affected by a Community measure, but not the legal rights or 
obligations of associations or representative bodies protecting them, these legal 
persons will still not be able to bring an action.” In addition, the effect of the 
measure on the applicant must be ‘definite’, which excludes cases in which 
the effects of a measure are only potential ones. 63 The effect of the measure on the 
applicant must also be ‘immediate’. The meaning of this requirement is not clear 
from the judgment. However, on the basis of previous case law,” one can assume 
that it would not lead to the exclusion from judicial review of acts which would 
receive application sometime after their coming into force. 


Comparison with Advocate General Jacobs’ substantial adverse 
effect test 


The CFI, although it made numerous references to the Advocate Generals 
Opinion in the UPA case, adopted an interpretation of individual concern 
different from that of the Advocate, who suggested that a private applicant should 
be individually concerned ‘where, by reasons of his particular circumstances, the 
measure has, or is liable to have, substantial adverse effect on his interests. The 
Advocate General, unlike the CFI, did not so much focus on the legal effects of a 
measure, but more on the special circumstances of individuals and the putative 
seriousness of the consequences of a Community measure on individuals’ interests. 
He seemed to include any kind of potential effects, as opposed to the CFI who 
took into consideration only definite legal effects. The notion of interests being 
potentially wide ranging, his formula would enable groups representing sectoral or 
collective interests to be individually concerned where the interests that they 
protect are affected by a Community measure, thereby opening wider the doors of 





61 eg C-22/70 ERTA n 10 above and C- 294/83 Les Verts n 47 above. 

62 According to current case law, an association can be individually concerned by a EE 

measure only when its own interests as an association, eg its negotiating position, are affected by a 

that measure, where the association represents the interests of companies which would themselves 

be entitled to bring an action (T-481/93 and 484/93 Exporteurs in Levende v Commission [1995] 

ECR II- 2941), or where a legal provision grants the association procedural rights (T-122/96 

Federazione Nazionale del Commercio Oleario (Federolio) v Commission [1997] ECR T-1559). 

This is a traditional requirement in many domestic legal systems (eg Greece or Italy). However, in 

ses Member States (eg France), a potential effect is enough. See Walbroeck and Verheyden n2 
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64 eg C-17/78 Fausta Deshormes v Commission [1979] ECR 189, paragraph 10. In that case the Court 
considered that the fact that an act could be implemented subsequently does not prevent it from 
directly and immediately affecting the legal situation of the applicant. 

65 C-50/00 n 6 above. 
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the Community courts to these actors for the purpose of defending public 
interests. 


The Jégo-Quéré judgment in comparative perspective: catching up 


As already mentioned, the liberalisation operated by the CFI’s decision follows 
trends in the domestic legal orders of the Member States, where standing 
requirements for the judicial review of administrative acts have been progressively 
relaxed. In England, this movement started about two decades ago. In the early 
1980s, under the then Order 53 of the Rules of the Supreme Court (now the Civil 
Procedure Rules 1998 part 54) and section 31(3) of the Supreme Court Act 1981, it 
became no longer necessary that an applicant showed that he had a direct and 
individual interest in seeking judicial review of an act, but only that he had a 
‘sufficient interest in the matter to which the application relate[d].’ Where an 
action is prima facie unfounded and the applicant cannot show any interest, the 
action will be dismissed at the leave stage, so as to discourage actions by 
meddlesome busybodies. In other.cases, standing will be granted or rejected at the 
substantive hearing, after due consideration of the whole factual and legal context 
of the case.” English courts have developed a public focused and generous 
attitude towards standing, which reflects an objective approach towards judicial 
_ review. They have opted for an ‘elastic’ concept of ‘sufficient interest’,6° which 
opens access to judicial review mechanisms to interested citizens (eg taxpayers, 
journalists, etc.) and groups defending collective interests (eg environment) or the 
interests of specific components of the population (eg children, women, etc.). To 
sum up the situation, if the applicant has a public duty, a specific expertise, or a 
procedural entitlement (eg consultation rights) in a decision-making process, if 
there is no other possible challenger, if the issue raised is of national significance, 
or if vindicating the rule of law is important, standing will usually be granted, as a 
sufficient interest will be deemed to be present. Standing thus incorporates 
substantive elements, and if an applicant has a strong case on the merits, his or her 
action will usually be admissible. The British rules therefore come rather close to 
allowing actio popularis and go much further than many Member States and of 
course the Community. 


Towards a litigation flood? 


Relaxing standing conditions could have the damaging effect of opening the 
floodgates of litigation and overloading the judiciary. However, the fact that one is 
granted the right to plead his case on the merits does not mean that he is going to 
win it. Reasonable applicants will not invest their time and money in bringing 
judicial actions if they do not stand a chance of winning them on substantive 
grounds, which should deter most ludicrous actions. Besides, before applicants 
can bring an action, they need to show a ‘sufficient interest in bringing 





67 K 2 ee Revenue Cmrs ex p. National Federation of Self-Employed and Small Business Ltd [1982] 
17, 630. 
68 W. Wied and C. Forsyth, Administrative Law (Oxford: Oxford University Press, 8™ edition, 
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69 n 667—688 and P. P. Craig, Administrative Law (London: Sweet and Maxwell, 4" edition, 1999), 
5-722. 
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proceedings, ™? requirement which can be used by the courts to reject actions by 
busybodies. Moreover, the applicant must still show that he is individually 
concerned by a méasure. In any case, the courts have the possibility to dispose 
rapidly of manifestly unfounded cases: by reasoned order.” In addition, one 
should take into’ account the fact that the reform of the EU judicial system 
operated by the Treaty of Nice” and recent modifications brought to the courts’ 
Rules of Procedure” introduce more flexibility in the processing and allocation of 
cases and provide for accelerated treatment of cases, thereby giving the 
Community courts better means to effectively tackle their reinforced mission of 
controlling the normative activity of Community political institutions. 


The state of the law after Jégo-Quéré: a shift from admissibility to 
substantive issues? 


After the Jégo-Quéré decision, which appears to significantly relax the standing 
conditions for individuals seeking judicial review of Community acts of general 
application, at least as far as ‘true’ individuals and companies are concerned, one 
expects a shift in the focus of the case law from admissibility issues to substantive 
matters. The latter had until now been neglected, in particular the nature and 
intensity of the control that the Community judiciary can exercise on the 
administrative and legislative activities of the Community institutions, as most 
cases were blindly wed out at the admissibility stage. Such development is to be 
welcome since, in a Communauté de droit, effective judicial control over the 
legislative and administrative activity of the Community can only be achieved 
through adapted standards of substantive review. The case law should now focus 
more on the internal and external legality of Community acts, ie lack of 
competence, breach of an essential procedural requirement, breach of the Treaty 
or any rule relating to its application, and misuse of power.’ One may witness in 
the years to come a greater diversification in the types of control that the 
Community courts may exercise on Community actions, depending on the nature 
of the contested act (ie legislative or administrative)” and on the- discretionary 
power left to the Community institution author of the act.”° An embryonic case 
law on the intensity of judicial review exists already,’’ which should grow as the 
substantive examination of cases develops. 
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75 See below. 
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77 In the context of a challenge to the choice of objective pursued ‘and the appropriate means 
by which this should be done, where institutions have a great margin of discretion (eg CAP), the 
legality of a measure would be affected only if they were ‘manifestly unsuitable’ for achieving 
the aim pursued (C-59/83 SA Biovilac NV v EEC [1984] ECR 4057). In cases concerning the 
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Towards uniform standing rules for judicial review? 


The Court of Justice has moved away from its early deference to national 
procedural rules to impose minimum standards concerning remedies available at 
national level for the purpose of enforcing rights granted to individuals by 
Community law, including standing rules.”* As a result, it is all the most logical 
that the Community courts apply these standards to themselves, if they do not 
want to be accused of having double standards.” Besides, the importance of 
individuals being granted access to courts to challenge the legality of Community 
acts is even more important in the Community context of a deficit in the political 
democratic control over the law-making process, which reinforces the need for 
judicial control. 

With regard to standing rules for individuals willing to challenge Community 
acts, many uncertainties remain after the delivering of the CFI’s decision. In 
particular, it is unclear whether the Plaumann formula is still valid for challenges 
to decisions, or whether the Jégo-Quéré’s interpretation of individual concern 
would apply to any kind of judicial review action, whatever the type of measure 
under challenge. For the purpose of legal certainty and consistency, it would 
appear more appropriate to have uniform standing conditions. However, from the 
perspective of efficient decision-making in the Community, it could be useful to 
establish different review mechanisms distinguishing between administrative and 
legislative measures. In most countries, judicial review of administrative acts is 
well developed, while actions against legislative acts are either excluded or limited 
to serious circumstances (eg breaches of human rights or of fundamental 
principles). The distinction between administrative and legislative measures does 
not yet exist in Community law,®° which is likely to constitute a serious hindrance 
to the development of a coherent system of judicial review. 


Appraisal of the CFI’s decision: a ‘test-case’? 


Although one is tempted to applause at the courageous attempt by the CFI 
to improve access to access to justice and the control of public action in 
the Community, one cannot but criticise the lack of substantial justification 
behind a reversal of the case law of such significance. The decision only refers 
briefly to Articles 6 and 13 ECHR, Article 47 of the EU Charter of Fundamental 
Rights, the Opinion of the Advocate General in the UPA case®! and Les Verts 
judgment.*? This minimum reasoning calls into question the legitimacy of the case 


institutions have to react quickly to market changes and make decisions within short delays, the 
Court would intervene only if there was a patent error of a misuse of power (C-98/78 Firma A. 
Racke v Hauptzollamt Mainz [1979] ECR 69). Finally, as to the application of principles such as 
legitimate expectations, proportionality and non-discrimination, a breach of such principle would 
affect the legality of a measure only where there is a manifest error of assessment (C-43/72 Merkur 
GmbH v Commission [1973] ECR 1055). For an analysis of the intensity of judicial review, see 
P. Craig and G. de Burca, EU Law (Oxford: Oxford University Press, 3°¢ edition, 2002, Chap 12). 
eg cases C-222/84 Johnston v Chief Constable of the RUC [1986] ECR 1651, C-222/86 UNECTEF 
v Heylens [1987] ECR 4097, C-213/89 R v Secretary of State for Transport, ex p. Factortame (No3) 
[1990] ECR 1-2433, C-87/90 and 89/90 Verholen [1991] ECR I-3757. See also Opinion of Advocate 
General Jacobs in C-50/00 UPA n 6 above, paragraph 97. 
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law® and raises suspicions concerning the adequacy of the CFI’s solution, which 
may not have benefited of enough consideration and reflection. It is suggested to 
look at this decision as a ‘test-judgment’, aimed at testing the waters and stirring 
developments on standing, rather than at ‘making jurisprudence,’ as an invitation 
by the CFI for the Court to address the issue of standing in its much expected 
judgment on the UPA case.*4 


The UPA decision: muddying waters 


Expectations were high last summer, when the Court announced its decision to 
bring forward the appeal jugdment in UPA to the last session before its summer 
break. The judgment must have disappointed many. The Court, departing from 
the Advocate General, showed an unusual deference to the Treaty makers and 
seemed eager to reaffirm its Plaumann case law,®° although the judgment contains 
ambiguities which create uncertainties as to the intentions of the Court. In 
particular, the Court emphasised that individual concern must be ‘interpreted in 
the light of the principle of effective judicial protection by taking account of the 
various circumstances that may distinguish an applicant individually’, while 
reasserting that ‘such an interpretation cannot have the effect of setting aside the 
condition in question.”®° It is therefore possible that the Jégo-Quéré interpretation 
of individual concern could be acceptable, to the extent that it does not consist in a 
dilution of the requirement. Nothing can be asserted for sure though, as 
surprisingly the Court made no reference to the CFI’s decision in Jégo-Queré. 
Overall, the Court of Justice seemed eager to place the matter in the hands of the 
Member States, by putting them in charge of guaranteeing the availability of the 
preliminary reference alternative at national level and by suggesting to them that 
the standing requirements can be modified by Treaty-revision.*’? The Court 
appeared well aware that, although the EU judicial system has been substantially 
reformed during the last Treaty reform, Article 230(4) EC had been left 
untouched, which is likely to reflect a lack of consensus among the Member 
States on the standing issue. 

To conclude, the situation with regard to individuals’ standing is now most 
unclear, and further case law is needed to clarify the matter. In the meanwhile, one 
can explore a few possible paths for future developments. The approach to be 
adopted by the Community courts is a matter of judicial policy. Either the courts 
will adopt a subjective approach and focus on the protection of individuals, or 
they will opt for an objective view of judicial review and emphasise legality 
concerns. The courts may follow up on Jégo-Quéré, and develop standing rules in 
a liberal way similar to developments that took place in French administrative 
law. Alternatively, they could redirect the case law on a more subjective track, in 
the way suggested by the Advocate General Jacobs, linking the concept of 
individual concern to the degree of factual injury suffered by the applicant. They 
could also go for a ‘third way’, in the steps of the British courts, where substantial 
matters strongly determine standing issues, or in those of the German courts, 





83 See Everling ‘The Court of Justice as a decision-making authority’ (1984) 82 Michigan Law Review 
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before which the applicant must show that his or her rights, whether private of 
public, have been breached for their action to be admissible.®® However, these last 
two options, as they mix issues of admissibility and substance, would imply such a 
dilution of the standing conditions that it could not be achieved by judicial means 
but only by amendment of the Treaty provision. 

In the meanwhile, litigants will argue on the basis of the interpretation of legal 
concern suggested in Jégo-Quéré or that of Advocate General Jacobs, as the Court 
did not definitely close the doors to such interpretation of the requirement. 
Litigants will put pressure so as to definitely redirect the Community case law in 
these new directions, more favourable to their interests. The standing rules for 
judicial review have therefore engaged into a long awaited process of 
transformation. 


Subsidiary, conclusion: the legal use of a political charter 


The Jégo-Quéré case provides a good illustration of how a political, non legally 
binding document, the EU Charter of Fundamental Rights,.can still produce legal 
effects, by providing support for major changes in the case law.®? In the sense that 
the CFI significantly dilutes.the requirement of direct concern, this case could well 
constitute the first ‘legislative’ use of the Charter. 








88 See Neuwahl n 2 above, 31. She suggested that an individual should be individually concerned ‘if 
prima facie any of his individual rights under Community law has been infringed’. 

89 The first official use of the Charter by a Community court was in the case T-54/99 max. mobile 
Telekommunikation Service GmbH (31 December 2001) nyr, paragraph 48. 
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Justice for Vulnerable and Intimidated Witnesses in 
Adversarial Proceedings? 


Katie Quinn“ 


Louise Ellison, The Adversarial Process and the Vulnerable Witness, Oxford: 
Oxford University Press, 2001, xii + 182 pp, hb £45.00. 


In the recent White Paper, Justice for All, the Government announced its intention 
to implement many of the measures recommended by the Criminal Courts Review 
completed by Lord Justice Auld in 2001! and declared its commitment to shifting 
the balance in the criminal justice system ‘in favour of the victim and the 
community so as to reduce crime and bring more offenders to justice? The 
Auld Review and the White Paper propose a range of reforms to nearly every 
stage of the criminal process. Many of these proposals have been included in the 
Criminal Justice Bill 2002 which was introduced in the House of Commons on 21* 
November 2002. These reforms, if implemented in full, would dramatically change 
criminal justice as we currently know it. These changes would impact upon every 
person that comes in contact with this process, not least those called upon to 
provide one of the most vital commodities in the process: evidence. Witnesses, 
who according to some are treated merely as ‘information fodder’, are vital to the 
criminal process and their treatment within the system has important implications, 
not only for prosecutions and convictions but also for the increasingly significant 
factor of public confidence in the criminal justice system. 

In her recent monograph, The Adversarial Process and the Vulnerable Witness, 
Louise Ellison claims that the current approach of both the courts and legislature 
to the treatment of the most vulnerable witnesses in our adversarial system leaves 
a lot to be desired. Ellison brings together an impressive body of research findings 
from a variety of academic, government and voluntary bodies across the world, 
and analyses the approach of the English criminal justice system to vulnerable and 
intimidated witnesses, paying particular attention to the most recent measures 
introduced under the Youth Justice and Criminal Evidence Act 1999. The limited 
approach in this jurisdiction of merely ‘accommodating’ vulnerable and 
intimidated witnesses within the traditional adversarial model is inadequate, she 
argues, both in securing the best evidence from these witnesses and in reducing the 
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stress on them. The failure of the recent Home Office working group* to consider 
such broader concerns is criticised and the traditional attachment in this 
jurisdiction to principles such as orality, public scrutiny and cross-examination 
as the best ways of testing evidence is questioned. ‘[T]he paradigmatic adversarial 
trial offers limited scope for the improved treatment of vulnerable and intimidated 
witnesses’ (p 160)°, she argues, and a more fundamental rethinking of the essential 
elements of adversarial trial process is required. 

In the light of Ellison’s call for a root and branch overhaul of the traditional 
adversarial trial, it is apt to examine whether the recent far reaching proposals 
put forward in the White Paper, Justice for All, might generate better evidence 
from vulnerable and intimidated witnesses, and indeed all witnesses. In this 
article, Ellison’s perspective on the treatment of vulnerable and intimidated 
witnesses is examined and the question of whether the recent reform proposals 
strike an appropriate balance between the rights of defendants and the rights 
and needs of vulnerable and intimidated witnesses is considered. Although 
the focus of the White Paper and other recent reform documents was not 
primarily on vulnerable or intimidated witnesses, or indeed witnesses at all, 
many of the proposals will impact either directly or indirectly on this group and 
the question of whether these proposals can deliver justice for witnesses, 
defendants and the community will be addressed. With a view to examining 
these issues, three closely related themes of Ellison’s work will be considered, 
namely the principle of orality, the nature of cross-examination and the 
compatibility of adversarial proceedings with the needs and rights of witnesses. 


The principle of orality 


In the second, third and fourth chapters of her book, Ellison examines the 
principle of orality and the measures which have been introduced to aid or 
‘accommodate’ vulnerable and intimidated witnesses within traditional adversar- 
ial proceedings. She questions the assumption that oral evidence is always the best 
evidence and claims that the focus on orality in English criminal trials is ‘in part 
explained by the structure of adversarial proceeding where evidence is presented 
before an unprepared fact-finder at a single continuous hearing’ (p 11). Oral 
evidence is assumed to be the best type of evidence because of traditional 
assumptions regarding cross-examination as the optimum method for testing 
witnesses, the reliability ensured by the oath, the importance of the fact-finder 
observing the demeanour of the witness, the exposure of the witness to public 
scrutiny and the formality and solemnity of the courtroom setting. All of these 
factors mean that, with very few exceptions, witnesses in English criminal trials 
must deliver their evidence in oral form, live in the courtroom. 

Although it has long been recognised that oral testimony can place all witnesses 
under a considerable degree of stress, Ellison draws together an extensive body of 
research literature which illustrates persuasively the particular stresses experienced 
by children, witnesses with learning disabilities, sexual complainants and 
intimidated witnesses. Common sources of stress experienced by such witnesses 
include being in the presence of the defendant and his or her supporters, having to 











4 See Speaking Up for Justice: Report of the Interdepartmental Working Group on the Treatment of 
Vulnerable or Intimidated Witnesses in the Criminal Justice System (London: Home Office, 1998). 
5 All page references in the main text are to the book under review. 
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speak publicly, particularly about sexual matters, and the formality of the 
courtroom environment (pp 12-19).° These strains are not only upsetting for the 
witness but they may also damage the quality of the evidence given, impairing 
memory function, making witnesses appear less credible and more suggestible 
and resulting in less clear, complete and accurate testimony (pp 19-23). The 
quality of evidence may be further undermined by the continuing problem of 
delay in the criminal process, which may cause evidence to be less accurate 
and detailed (pp 23-26). Indeed, people who have witnessed very harrowing 
events may actually have tried to forget the event as a coping mechanism, 
making it difficult for them to recall all the details when questioned in the witness 
box some time later (p 24). A significant delay also increases the risk of 
contamination of the witness’s evidence from other information. sources (p 25). 
Al of these factors seriously call into question the assumption that oral testimony 
. in open court, some time after the event, is the most appropriate way of eliciting 
the best evidence from vulnerable and intimidated witnesses, and indeed all 
witnesses. 

Efforts have been made in recent years to ease the plight of vulnerable and 
intimidated witnesses in court, but after reviewing these endeavours, particularly 
the special measures introduced under the Youth Justice and Criminal Evidence 
Act 1999, Ellison concludes that the approach to vulnerable and intimidated 
witnesses in this jurisdiction is flawed and that the new legislation is unlikely to 
succeed in securing the best evidence of such witnesses. This legislation introduces 
a range of ‘special measures’ which ‘eligible witnesses’ can avail themselves of, 
such as clearing the public gallery,’ screening the witness from the accused,® live 
television link,’ video-taped testimony!’ and restrictions on cross-examination."! 
Most of these measures are already available to child witnesses, but the 1999 Act 
extends their availability to a wider category of witnesses, including children and 
persons whose evidence may be compromised because of a physical or mental 
disability, fear or distress.'* While some of these measures are more promising 
than others, Ellison is ultimately of the view that they are generally inadequate. 
Clearing the public gallery and screening the witness will, she argues, be of limited 
effect in improving the quality of evidence delivered because these measures only 
slightly minimise the stress associated with the courtroom (pp 40-41). Further, 
while testifying by live television link is likely to be less stressful for the witness, 
it cannot compensate for trial delays, a further strain on witnesses which can 
significantly undermine the quality of their evidence (pp 41-45). Indeed, in her 
view: 


‘... to the extent that the live television link reinforces and perpetuates ‘detrimental reliance 
on live oral testimony, it may be viewed as a double-edged sword.’(p 45) 


6 One report also suggested that cross-examination and delay are further sources of stress for child 
witnesses: see Home Office, Pigot Committee: Report of the Advisory Group on Video Evidence 
(London: HMSO, 1989). It appears that the strains these witnesses are put under may not only 
affect the quality of their evidence but may also have longer-term harmful effects on the witness: 
see for. example G. Goodman, E. Taub, D. Jones, P. England, L. Port, L. Rudy, and L. Prado, 
Testifying in Criminal Court: Emotional Effects on Child Sexual Assault Victims (Chicago, YL: 
University of Chicago Press, 1992). 

7 Section 25 YJCEA. 

8 Section 23 YICEA. 

9 Section 24 YICEA. 

10 Section 27 and 28 YICEA. 
11 Sections 34-40 YICEA. 
12 Section 16 and 17 YICEA. 
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More promising, however, is the pre-recorded interview, which although not 
without its problems,!? holds out the greatest hope for securing the best 
evidence of vulnerable and intimidated witnesses. This is only the case, how- 
ever, if both the witness’s examination-in-chief and cross-examination are pre- 
recorded at an early stage in the process, allowing the witness to avoid the 
two main sources of stress which may undermine the quality of their evidence, 
namely stress associated with the courtroom and delay.'* Under the ‘half Pigot’ 
scheme introduced by s 32A of the Criminal Justice Act 1988 a pre-recorded 
interview with a child witness could only be admitted as evidence-in-chief if, 
among other things, the child witness was available for live cross-examination. 
The obvious disadvantage of this approach is that while the witness does not have 
to deliver live evidence-in-chief and may instead substitute an earlier, potentially 
more reliable video recording, he or she must be available for live cross- 
examination with all the stresses and delays which that entails. It is argued that 
this experience may, in fact, be worse for witnesses than providing their entire 
evidence live, as: 


‘witnesses are plunged directly into hostile cross-examination at trial without the “warm up” 
that examination in chief arguably provides.’(p 57) 


Pre-recorded cross-examination is the most radical measure introduced in the 
Youth Justice and Criminal Evidence Act, but unfortunately, according to Ellison, 
this measure may not be used to its full potential for a number of reasons. First, it 
is asserted that in practice pre-trial cross-examination may not take place until 
just before the trial, owing to fears that current procedural arrangements may 
be inadequate in providing for the early disclosure necessary for early cross- 
examination. Secondly, there are concerns that witnesses may be cross-examined 
a number of times if further questioning is deemed necessary after the initial- 
cross-examination has taken place. It seems, therefore, that the successful 
implementation of this measure will require a dramatic change in court culture.!° 
Experience in other countries suggests that although such a transition may take 
time, it is feasible.° Further barriers to the extensive use of the special measures 
may be assumptions among both prosecution and defence counsel that the 
measures will place them at a strategic disadvantage, since evidence would lack 
the impact of live testimony.!? While Ellison accepts that time and cost 
considerations may impact upon the extent to which witnesses’ entire testimony 
can be video-taped before trial, she suspects that the reluctance to endorse the 
widespread use of this measure may indicate a general unwillingness ‘to undermine 
the oral nature of criminal trials and to depart too resolutely from the adversarial 
model.’ (p 60) 








13 Particular problems identified by Ellison (pp 49-56) include deficiencies in the Memorandum of 
Good Practice on Video Recorded Interviews with Child Witnesses for Criminal Proceedings (which 
is currently under review: see Achieving the Best Evidence in Criminal Proceedings: Guidance for 
Vulnerable and Intimidated Witnesses, Including Children (London: Home Office, 2000)), too much 
or too little caution on the part of interviewers about leading the witness or breaching evidential 
rules and the restrictions on supplementing the video with additional direct examination. 
Expecting interviewers to perform both the role of investigator and counsel when interviewing 
child witnesses causes further difficulties. 

14 A further benefit of pre-trial cross-examination mentioned by Ellison (p 58) is that it may assist 
pre-trial decision-making by prosecution and defence. See also L. C. H. Hoyano, ‘Variations on 
theme by Pigot: Special measures directions for child witnesses’ [2000] Crim LR 250. 

15 See comments of Home Office Minister Paul Boateng (p 59). 

16 See research findings regarding Western Australia (p 59). 

17 Ellison dismisses these assumptions as largely unfounded (pp 60-64). 
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Given Ellison’s disappointment about official reluctance to depart from the 
principle of orality, it is likely that she will welcome the announcement, in the 
more recent White Paper, of Government intentions: 


‘...to legislate to make it easier for witnesses to give their evidence by making their previous and 
original statements, often made at the time or shortly after the incident, more widely admissible 
at trial and allowing witnesses to refer to them when they give their evidence in court. We also 
propose to extend the scope for witnesses to give evidence on tape or by TV link.. 


Although the White Paper, and the Auld Review which preceded it, do not 
expressly endorse a departure from the key adversarial principle of orality, the 
effect of the proposals, if implemented, would be a significant move, not only 
away from live oral evidence, but from oral evidence altogether. Despite Auld LJ’s 
rhetorical commitment to the principle of orality,!? he acknowledges its 
limitations and concedes that ‘there are some rules of evidence surrounding this 
tradition that ... deserve urgent review.” Like Ellison, he recognises the problems 
caused by stress and delay in criminal proceedings and endorses Spencer’s 
argument that the main drawback of relying solely or principally on oral 
testimony is that it requires us: 


*...to accept two remarkable scientific propositions: first, that memory improves with time; 
and secondly, that stress enhances a person’s powers of recall,’?! 


Although many of the proposals in relation to witnesses in the White Paper 
focus on the provision of information and services,” a number of the proposals 
relating to the trial process may incidentally ease the ordeal of testifying for 
vulnerable and intimidated witnesses.” In particular, the plans to implement 
many of Auld LJ’s proposals for reform of the rules against hearsay and allow for 
the wider use of previous witness statements in evidence have considerable 
potential. The Government supports Auld LJ’s view that: 


‘The English law of criminal evidence should, in general, move away from technical rules of 
inadmissibility to trusting judicial and lay fact-finders to give relevant evidence the weight it 
deserves.” 


At present, the rule against hearsay renders inadmissible out-of-court statements 
as evidence of the truth of their contents and the rule against narrative excludes 
previous statements as evidence of consistency and credibility. These exclusionary 
rules are criticised by Ellison as reinforcing the principle of orality since, although 
there are some exceptions, the overall effect of the rules is that oral testimony by 








18 White Paper, para 4.62. 

19 At para 79, chapter 11, Auld LJ declares that he can see ‘no well-founded argument for a general 
move away from orality of evidence in criminal proceedings where there is an issue of the 
reliability or credibility of a witness’s account on a material matter. For there are features other 
than the demeanour of the witness which make it a convenient way of testing the truthfulness of 
his evidence, in particular its external and internal consistency, consistency with what he has said 
previously, and matters going to credit. And, in issues not turning on truthfulness, but accuracy or 
reliability of memory, there is clear advantage in an oral process, at least for the purpose of testing 
the strength of the evidence in cross examination. The witness box (or by way of video-tape or 
video-link) is the place for such critical evidence to be tested and, if necessary, challenged.’ 

20 Auld Review, para 80, chapter 11. 

21 See Law Commission, Report No. 245, Evidence in Criminal Proceedings: Hearsay and Related 
Topics, Cm 3670 (London: The Stationery Office, 1997), para 10.31 and J. R. Spencer, ‘Hearsay 
Reform: A Bridge Not Far Enough’ [1996] Crim LR 29, at 32-33. 

22 See White Paper, chapter 2. 

23 See White Paper, chapter 4. 

24 See Auld Review, recommendation 254 and paras 76-78, chapter 11. 
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witnesses in court can rarely be replaced or supported by previous out-of-court 
statements and everything hangs on the witnesses’ testimony in court (pp 26-30). 
The result is that oral testimony given in stressful conditions some time after the 
event is often favoured over more reliable statements made shortly after the event 
in a less threatening environment. This is the case even if witnesses also testify 
under oath at trial where they can be cross-examined and observed by the jury. It 
would seem, therefore, that the new proposals would ease significantly the strain 
on witnesses to recall every detail of the offence live at trial. We will see, however, 
that live cross-examination may still be required in many cases, exposing the 
witness to the stress and delay of adversarial trial. 

The first proposal put forward by Auld LJ, and probably the least contentious, 
concerns the simplification of the rules regarding the refreshing of a witness’s 
memory, making the only condition for the use of a written statement for 
refreshing memory that there is good reason to believe that the witness would have 
been better able to recall the events in question when he or she made or verified the 
statement than at the time of giving evidence.” The Government has accepted this 
proposal” and expresses the view that evidential rules should not prevent the 
presentation in court of the witness’s true and full story.” Auld LJ, however, saw 
this recommendation as merely a first step towards or an alternative to more 
radical reforms. These more far-reaching reforms would include a change in the 
law to allow previous witness statements, in written or recorded form, to be 
admissible as evidence of any matter stated in them of which the witness’s direct 
oral evidence would be admissible, provided the witness authenticated the 
statement. The witness would be permitted, where appropriate, to adopt the 
statement in the witness box as his or her evidence-in-chief.”* This recommenda- 
tion has been accepted in principle and the Government has expressed its intention 
to ‘legislate to make previous and original statements more widely admissible,’?” 
though the actual nature of the reforms proposed are unclear. Auld LJ also 
recommended that consideration should be given to extending the present 
provisions for the use of video-recorded evidence to the evidence of all critical 
witnesses in cases of serious crime, ‘coupled with provision where required of a 
record and/or transcripts or summaries of such evidence and also of that in cross- 
examination and re-examination.’ In its response to the Auld Report,! the 
Government states that this recommendation has been accepted, though in the 
White Paper the Government declares only its commitment to extending the scope 
for witnesses to give evidence on tape or by TV link.’ Perhaps the most radical 
proposal of all is that concerning the rule against hearsay, which Auld LJ 
proposed be reconsidered with a view to making hearsay generally admissible 





25 See Auld Review, recommendation 255 and paras 81-85, chapter 11. 

26 See Justice for All: Responses to the Auld and Halliday Reports. (London: The Stationery Office, 
2002). : ' 

27 See White Paper, para 4.53. At present trial judges have a wide discretion to allow a witness to 
refresh his /her memory from a non-contemporaneous document when testifying: see R v South 
Ribble Magistrates, ex parte Cochrane [1996] 2 Cr App R 544. 

28 See Auld Review, recommendation 256 and paras 86-94, chapter 11. Auld LJ recommends that 
this new rule should also apply to the defendant, with the result that his/her previous statements 
should in principle be admissible whether they support or damage his/her case and the fact that 
they may appear to be self-serving should go only to weight. 

29 See White Paper, para 4.61. 

30 Auld Review, recommendation 257 and para 94, chapter 11. It is feared that such a move may 
cause the jury to attach undue weight to such evidence. 

31 See n 26 above. 

32 White Paper, para 4.62. 
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subject to the principle of best evidence.*? The Government again has accepted 
this recommendation in principle and expressed the view that such evidence 
should be admissible automatically if there are good reasons for the witness not 
attending i in person. A judicial discretion to include other hearsay evidence is also 
_proposed.?* These proposals are contrary to those put forward by the Law 
Commission which recommends that the general exclusionary rule against hearsay 
be preserved and a limited inclusionary discretion to admit hearsay be created.” 

The wide package of reforms put forward in the White Paper, if implemented, 
would clearly benefit vulnerable and intimidated witnesses. It seems, however, that 
their impact may be even wider than those introduced under the 1999 Act, as most 
of the provisions would apply to all witnesses and would therefore not be reliant 
upon police and CPS identification of vulnerable or intimidated witnesses before 
they come into play.*® However, as Ellison argues in relation to the special 
measures introduced in the 1999 Act, there may be a reluctance among lawyers 
and judges to avail themselves of any new provisions which depart too far from 
traditional adversarial procedures. Indeed, recent research in Canada suggests that 
the acceptance of hearsay evidence in their courts has been slow and erratic.” The 
proposals, nonetheless, mark a welcome shift away from reliance on live, oral 
testimony and may reduce some of the stresses experienced by vulnerable and 
intimidated witnesses. Unfortunately, as with the Youth Justice and Criminal 
Evidence Act 1999, many of the measures fail to ease fully the plight of vulnerable 
witnesses and secure their best evidence, as traditional cross-examination at trial 
would still be required when evidence-in-chief is provided in written or video- 
taped form. Many of the proposals labour under the assumption that traditional 
cross-examination is the best way of testing evidence, an assumption of which 
Ellison is particularly critical (see below). 

The one proposal which does not appear to insist upon cross-examination, 
namely the proposed reform of the rule against hearsay, may, however, be 
vulnerable to attack under Article 6 of the European Convention on Human 
Rights. Article 6(3)(d) guarantees the accused the right: 


‘to examine or have examined witnesses against him and to obtain the attendance and 
examination of witnesses on his behalf under the same conditions as witnesses against him’ 


Although Ellison persuasively argues that the defendant’s right to a fair trial 
does not require a face-to-face confrontation between the witness and accused, but 
only an opportunity for the evidence to be challenged or tested by the defence,” 
the lack of such an opportunity to challenge hearsay evidence may make it 
vulnerable to attack. The European Court of Human Rights appears to view 
hearsay evidence with some caution and considers it to be evidence of inferior 
quality.*? Although the exact approach of the Court to the use of this evidence is a 
little unclear, at least two basic principles can be extracted from the case law. First, 
there must be very good reasons for relying on hearsay evidence, and if there are 
measures available that are less restrictive of the rights of the defendant then they 





33 Auld Review, recommendation 258 and para 95-104, chapter 11. 

34 White Paper, para 4.61. 

35 See Law Commission, Report No. 245, Evidence in Criminal Proceedings: Hearsay and Related 
Topics, Cm 3670 (London: The Stationery Office, 1997 

36 According to the White Paper, this problem is being addressed: see White Paper, para 2.32. 

37 See N. Bala, J. Lee and E. McNamara, ‘Children as Witnesses: Understanding Their Capacities, 
Needs and Experiences’ (2001) Journal of Social Distress and the Homeless, 41. 

38 This may be done even in the absence of the defendant ie by their legal representative (pp 66-71). 

39 See for example the approach of the Commission in Trivedi v UK (1977) 89 DR 136. 
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should be used instead.” Secondly, a breach of Article 6 is more likely to be found 
where a conviction is based solely or mainly on hearsay evidence.*! The Auld 
Review has been criticised for failing adequately to recognise the requirements of 
Article 6 of the European Convention on Human Rights” and, consequently, it is 
imperative that any future reform of the rule against hearsay takes full account of 
these international standards. According to Liberty: 


‘the most forceful justification for the hearsay rules is that they allow defendants to challenge 
the facts asserted by a witness through direct cross-examination. Evidence which has not 
been challenged but is disputed is inevitably less reliable for that reason.” 


Even if the proposed hearsay reforms successfully overcome the hurdle of 
Article 6, it must be remembered that this provision lays down only minimum 
standards for the right to a fair trial and it is possible that English judges and 
counsel may insist upon a higher standard, incorporating a right to test or 
challenge evidence. 

Ellison also argues that the use of alternative measures does not disadvantage 
the defendant as there is little evidence to suggest that the ability of the fact-finder 
to observe the demeanour of the witness is a reliable tool for assessing the veracity 
and credibility of the witness, or that the use of non-live evidence prejudices the 
defendant in the eyes of the fact finder. Although Ellison presents much research 
in support of the first proposition,“ there appears to be only a limited amount 
of (somewhat contradictory) research in support of the second (pp 73-75). 
One evaluative study, which concluded that video-taped evidence had the same 
effect on jurors as live testimony,” and two experimental studies,** one of which 
suggested that the way in which evidence is presented can impact upon jury 
decision-making,” are relied upon by Ellison. In view of the array of literature 





40 See Van Mechelen and others v Netherlands (1997) 25 EHRR 647, para 58. 

41 See Unterpertinger v Austria (1986) 13 EHRR 175; Asch v Austria (1991) 15 EHRR 597; and Van 
Mechelen and others v Netherlands (1997) 25 EHRR 647. 

42 See Liberty: Response to the Auld Review of the Criminal Courts (January 2002) (http:// 
www.criminal-courts-review.org.uk/). 

43 ibid, chapter 11, para 25. 

44 See Liberty, n 42 above and L. C. H. Hoyano, ‘Striking the Balance between the Rights of 
Defendants and Vulnerable Witnesses: Will Special Measures Directions Contravene Guarantees 
of a Fair Trial?’ [2001] Crim LR 948. 

45 Ellison is particularly dismissive of this argument, drawing on psychological and behavioural 
research which questions the assumption that there are non-verbal cues, recognisable to a 
common observer, which illustrate dishonesty. In fact many of the forms of behaviour which 
people commonly associate with dishonestly may be indicators of stress, a common response 
among witnesses testifying live in court (pp 76-77). See also P. Ekman, Telling Lies: Clues to 
Deception in the Marketplace, Marriage and Politics (New York: Norton, 1986) and G. Kohnken, 
‘The evaluation of statement credibility: Social judgment and expert diagnostic approaches’ in 
J. R. Spencer, G. Nicolson, R. Flin and R. Bull (eds) Children’s Evidence in Legal Proceedings: An 
International Perspective (Cambridge: Cambridge Law Faculty, 1990). 

46 See in particular the findings from D. Ross, S. Hopkins, R. Lindsay, K. Hazen and T. Eslinger, 
‘The impact of protective shields and videotape testimony on conviction rates in a simulated trial 
of child sexual abuse’ (1994) 18 Law and Human Behavior 553. 

47 See G. Davies, C. Wilson, R. Mitchell and J. Milsom, Videotaping Children’s Evidence: An 
Evaluation (London: Home Office, 1994). 

48 See G. Goodman, A. Tobet, J. Batterman-Faunce, H. Orcutt, S. Thomas, C. Shapiro and 
T. Sachsenmaier, ‘Face to face confrontation: Effects of closed circuit technology on children’s 
eye witness testimony and jurors’ decisions’ (1998) 22 Law and Human Behavior 165 and Ross 
et al, n 45 above. 

49 Although this study suggested that the use of protective measures will not cause a jury to view the 
defendant negatively or be any more likely to convict, the study nevertheless suggests that the way 
in which evidence is presented can impact upon jury decision-making: see Ross et al, n 45 above. 
The possibility of the medium of presentation impacting negatively upon the defendant therefore 
cannot be dismissed. 
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illustrating the potential for jurors to be influenced by extra-evidential matters,” 
Ellison is perhaps too quick to dismiss misgivings about the potential for non-live 
evidence to prejudice the defendant in the eyes of the fact finder. This is a very real 
concern, which cannot be rejected without more evidence. Ellison is also of the 
view that any adverse effect, which may result from the use of such measures, can 
be corrected by an appropriate direction to the jury (p 75). This too is not a very 
persuasive argument as the effectiveness of judicial instructions in directing out 
prejudice has been called into question by numerous studies and the European 
Court of Human Rights itself.°’ It seems, therefore, that any further departure 
from the principle of orality, for the benefit of vulnerable and intimidated 
witnesses, must consider more closely the impact of such measures upon the rights 
of the defendant, a factor which Ellison may not have given adequate weight to 
and an issue to which I will return. 


The nature of cross-examination 


The fifth and sixth chapters of Ellison’s work concentrate on the harrowing ordeal 
of cross-examination, which, she argues, is still widely believed to be the best way 
of getting to the truth in most common law jurisdictions (p 87). She describes the 
techniques used by defence counsel which intimidate, confuse and upset 
vulnerable and intimidated witnesses in order to undermine their testimony and 
credibility. A range of research literature is used to describe in detail the 
particularly distressing techniques of ‘cross-examination as to credit, inappropri- 
ate language, coercive questioning and intimidation tactics’ (p 87). These tactics, 
she argues, not only distress witnesses and deter potential witnesses from coming 
forward, they may also distort the evidence, by wrongly discrediting witnesses 
and diverting the focus of jurors away from the central issues in the case 


(pp 111-112).°? The question of why cross-examination is often conducted in this 
way is examined and Ellison dismisses the usual ‘witness- or offence-specific’ 
(p 103) explanations which, for example, explain the treatment of children or 
learning-disabled witnesses by lawyers’ lack of understanding of the commu- 
nicative needs of these witnesses and the treatment of sexual complainants by the 
reliance on cultural myths and the attitudes of lawyers to such witnesses. These 
factors, she argues, provide an incomplete explanation for the problems which 
vulnerable and intimidated witnesses face during cross-examination. A fuller 
analysis requires an examination of the deeper structures and underlying 
assumptions of adversarial trials, which, Ellison contends, effectively hinder the 
control of defence questioning. As a result of the adversarial nature of criminal 
proceedings, in which proceedings are conceived as a ‘fight’ or ‘contest’ in which 
each party assumes responsibility for the presentation of evidence, Ellison argues 


50 See for example S. Lloyd Bostock, ‘The Effects on Juries of Hearing About the Defendant’s 
Previous Criminal Record: A Simulation Study’ [2000] Crim LR 734 and J. P. Levine “The Impact 
of Racial Demography on Jury Verdicts’ in M. Markowitz and D. Jones-Brown (eds), The System 
in Black and White: Exploring the Connections between Race, Crime and Justice (Connecticut: 
Praeger, 2000). 

51 See for example Lloyd Bostock, ibid (on directions to juries on correct use of evidence of 
defendant’s previous convictions) and Sander v UK (2000) 8 BHRC 279, para 30 (on directing out 
possible racial bias in jury). 

52 Kalven and Zeisel’s study of jury decision-making is given as an example of the way in which 
jurors can be unduly influenced by peripheral matters such as’ the sexual history of a sexual 
complainant. See H. Kalven and H. Zeisel, The American Jury (Boston: Little Brown, 1966). 
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that a perception about the role of the defence lawyer has developed. As a 
consequence of the contest model, many barristers believe it is the duty of the 
defence lawyer to pursue the interests of his or her client as forcefully as possible 
within the law, without any thought for the impact on third parties.” Ellison 
concludes: 


‘In a real sense the adversary system has been allowed to become its own excuse. The 
degradation of prosecution witnesses is more or less presented by advocates as an 
unfortunate but unavoidable consequence of fulfilling the ‘ethical’ responsibilities of a 
defence lawyer within an adversarial system.’ (p 106) 


Matters are compounded, she argues, by the ineffective structural constraints 
which currently exist to restrain defence questioning, namely placing the duty to 
control inappropriate questioning in the hands of the judge who is meant 
simultaneously to act as the detached, passive umpire in adversarial proceedings.** 
There is a direct conflict here as the judge must be careful that his or her 
interventions do not hinder the defence case or exhibit any bias in the eyes of 
the jury. These strict structural constraints make the trial judge in adversarial 
proceedings badly placed to guard adequately against the inappropriate 
questioning of vulnerable and intimidated witnesses (p 110). Despite the 
recognition in international instruments that witnesses have legitimate rights 
which should be protected in criminal proceedings, efforts to uphold these rights 
during cross-examination in our adversarial proceedings have been unsuccessful 
(p 113). Unfortunately, Ellison concludes in the following chapter, the reforms 
introduced with the Youth Justice and Criminal Evidence Act 1999 have done 
little to remedy this situation and instead merely propagate the myth that cross- 
examination is the optimum method for testing the reliability of testimony. 
Changes to the nature of cross-examination introduced by the 1999 Act include 
the restriction on the use of evidence or questions about a complainant’s sexual 
history in sexual offence cases,” the protection of sexual complainants and child 
witnesses from cross-examination by the accused in person’® and the examination 
of witnesses through an intermediary.” These reforms are limited in scope and 
will not dramatically alter the nature of cross-examination for most vulnerable 
and intimidated witnesses. Even the intermediary, which some fear may 
undermine the effectiveness of cross-examination, is likely, she argues, to be 
relegated to a limited function, with the parties remaining broadly in control of the 
content and form of questioning (pp 125~128). 

Given her views about the deplorable tactics often used by defence lawyers, 
Ellison expresses particular disappointment that a great deal of the debate in this 
area focused on the infrequent, albeit harrowing, ordeal of cross-examination by 
an accused in person, ignoring the much more frequent and often equally 
disturbing experience of cross-examination by defence counsel (p 125). Key 
features of the adversarial model such as the principle of party control, which 
leaves the presentation and testing of evidence in the hands of the parties, with 
little intervention from the trial judge, remain untouched by the legislation. 


53 Ellison (p 105) describes this as ‘Broughamesque’ defending in reference to a quote from Lord 
Brougham about the role of the defence advocate following Queen Caroline’s Case. 

54 Ellison draws on the work of Frankel in her analysis: see M. Frankel, ‘The Search for Truth: An 
Umpireal View’ (1975) 123 University of Pennsylvania Law Review 1024. 

55 Section 41 YICEA. 

56 Sections 34 and 35 YJCEA. Sections 36 and 37 also give the court a discretionary power to 
prohibit the defendant from cross-examining other witnesses in person. 

57 Section 29 YICEA. 
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Instead particular groups of witnesses are singled out for special protection and 
help. As debates surrounding the treatment of vulnerable witnesses in the criminal 
justice system have uniformly failed to consider the suitability of cross- 
examination for testing the truthfulness of vulnerable and intimidated witnesses 
(p 115), it is hardly surprising that the recent reforms conform to the traditional 
adversarial model. 

Despite findings from the recent Witness Satisfaction Survey, which confirm the 
distressing nature of cross-examination,”® the latest government White Paper has 
fallen into the same trap and no alternatives to cross-examination, as we know it, 
are proposed or discussed in the paper.” ° It is disappointing that the nature of 
cross-examination was not considered in any depth by the Auld Review, which 
informed the government proposals, given the bredth of the terms of reference of 
the Review. Auld LJ was tasked to examine: 


‘... the practices and procedures of, and the rules of evidence applied by, the criminal courts 
at every level, with a view to ensuring that they deliver justice fairly, ... and having regard to 
the interests of all parties including victims and witnesses, thereby promoting public 
confidence in the rule of law...’ 


He did not, however, consider cross-examination in any detail and concluded 
that no changes in the law were necessary to control counsel more effectively 
during cross-exaniination.” l l 

Although Auld LJ proposed no radical rethinking of this area, some protection 
for witnesses which may be of benefit during cross-examination is put forward in 
the White Paper, in the form of a proposal to protect both witnesses and 
defendants from the introduction of irrelevant evidence of their previous 
convictions.® Such previous convictions should be used only where: 


..their relevance is clearly established. This will prevent defendants from dragging up long 
aie and barely relevant convictions in an attempt to unfairly undermine the credibility 
of prosecution witnesses.”® 


In formulating the appropriate law in this area, the Government confirms that 
the recent recommendations of the Law Commission in relation to evidence of bad 
character will be considered.™ These proposals, while a welcome recognition that 
the credibility of witnesses may be unfairly undermined under the present law, are 








58 This survey suggests that witness-satisfaction was closely related to cross-examination, with those 
witnesses who were cross-examined being significantly less satisfied overall than those who were 
not. See E. Whitehead, Key Findings from the Witness Satisfaction Survey 2000, Research Findings 
No. 133 (London: Home Office, 2001). 

59 The Government has, however, expressed its commitment to evaluating the limited cross- 
examination measures introduced by the Youth Justice and Criminal Evidence Act 1999. See 
White Paper, para 2.29. 

60 See Auld Review, Foreword, para 1. 

61 Auld LJ argues that since the Runciman Royal Commission, a number of improvements have 
been made to the general quality of advocacy, and legislation of the kind proposed by that 
Commission is, therefore, not necessary to encourage judges to control proceedings. See Auld 
Review, chapter 11, para ’34. 

62 See White Paper, para 4.58-4.59. 

63 See White Paper, para 4.58. 

64 See Law Commission, Report No. 273, Evidence of Bad Character in Criminal Proceedings, Cm 
5257 (London: The Stationery Office, 2001). It seems, however, that the Government’s proposals 
may be narrower than those put forward by the Law Commission, which proposed an enhanced 
relevance test for the admission of evidence of previous misconduct, including previous convictions 
and past misconduct that never resulted in a conviction, and not merely previous convictions, as 
the Government’s proposals suggest. 
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unlikely to provide much protection to vulnerable and intimidated witnesses from the 
range of tactics often used to unnerve and undermine them during cross-examination, 
without ever resorting to questioning about any previous criminal activity. 

Even within the traditional framework of adversarial cross-examination, it is 
likely that Ellison would be disappointed that no consideration was given in the 
recent reviews of ways in which the credibility of vulnerable and intimidated 
witnesses, which is routinely undermined by defence counsel, can be restored. 
Possibilities put forward by Ellison include the admission of expert evidence to 
dispel common misconceptions about vulnerable witnesses, suitable jury direc- 
tions regarding witness credibility, stricter control over the use of corroboration 
warnings and the relaxation of the rule against hearsay to admit previous 
consistent statements more freely (pp 134-139). Although this last option is under 
consideration, any wider deliberation about alternatives to traditional cross- 
examination has been eschewed and, in this respect, the White Paper does not 
push the boundaries of the adversarial model. As Ellison is particularly critical of 
the failure of recent review teams to consider alternatives to traditional cross- 
examination, it seems surprising that she herself does not put forward some 
possible reforms in this area. Although the reason for this may be that, in Ellison’s 
view, there can be no viable alternative to cross-examination within the confines 
of the adversarial model, with its emphasis on party control and the limited role 
of the judge, some consideration to this issue would have been useful. Even 
beyond the adversarial model, it seems that some form of cross-examination will 
usually be necessary in order to ensure compliance with human rights standards. 
As we saw above, although Article 6(3)(d) does not lay down an absolute right 
to confront witnesses, it does require an opportunity for the defence to test 
or challenge the evidence, which can be dispensed with in only exceptional 
circumstances. It would have been useful therefore if Ellison had given further 
consideration to alternatives or improvements to traditional cross-examination. 
One such possibility may be increased involvement by the trial judge in 
formulating questions for witnesses. In order to avoid prejudice, such input from 
the trial judge could occur in the absence of the jury, as with the current leave 
procedures? under s 41 of the Youth Justice and Criminal Evidence Act. 
Although such an approach is likely to be criticised as unnecessarily prolonging 
trials, it is hoped that if such a procedure was introduced the likelihood of 
protracted negotiations between judge and counsel would diminish as it became 
apparent that coercive and intrusive questioning would not be tolerated. Indeed 
such a move would be in line with the general trend in favour of engaging the trial 
judge more in the management of the trial,©° as evidenced by Auld LJ’s proposal 
regarding a ‘case and issues summary’. 


From contest to inquest? 


In the final chapter, Ellison brings together her earlier themes about oral evidence 
and cross-examination in adversarial proceedings and reaches the overall theme of 
her book. This is the question of whether vulnerable and intimidated witnesses can 
ever be treated in a manner which alleviates stress and allows them to give their 








65 See section 43 YJCEA. 

66 See S. Doran, ‘The Necessarily Expanding Role of the Criminal Trial Judge’ in S. Doran and 
J. Jackson (eds), The Judicial Role in Criminal Proceedings (Oxford: Hart, 2000). 

67 See Auld Review, recommendation, 235-236 and para 235, chapter 10. 


150 © The Modem Law Review Limited 2003 


January 2003] Justice for Vulnerable and Intimidated Witnesses? 


best evidence in adversarial proceedings, or whether inquisitorial proceedings may 
be better suited to the needs of vulnerable and intimidated witnesses. Although she 
appreciates that the idea that inquisitorial proceedings possess advantages for 
vulnerable witnesses is not a completely new one,” Ellison’s analysis is original in 
that it is based on empirical research which she herself conducted on the treatment 
of a particular category of vulnerable witness, the rape complainant, in the context 
of an actual civil law jurisdiction, the Netherlands (p 141). Semi-structured 
interviews were conducted with a small number of examining magistrates who had 
presided over pre-trial hearings in rape cases and lawyers who had represented 
rape complainants. While Ellison recognises the difficulties associated with the 
labels ‘adversarial’ and ‘inquisitorial’, she asserts that England and the Nether- 
lands are good examples of the archetypal adversarial and inquisitorial models 
and therefore these labels are used to describe and contrast the two jurisdictions 
(p 142). 

Briefly, Dutch criminal proceedings are described as more of an ‘official enquiry’ 
than a contest between opposing parties. There is greater emphasis on the pre-trial 
investigative stage of proceedings and written evidence gathered at this stage is 
freely admitted, with little focus on rules of admissibility. In general, Ellison 
asserts that Dutch criminal proceedings display a very different attitude towards 
live oral evidence. So-called ‘testing conditions’ which are believed by many within 
the adversarial system to ensure more truthful evidence, such as physical 
confrontation between the witness and the accused, the importance of the fact- 
finder observing the demeanour of the witness, the exposure of the witness to 
public scrutiny and the formality and solemnity of the courtroom setting, are not 
considered to be very important in Dutch criminal proceedings. Instead, there is 
considerable confidence in the ability of the professional judge to reach a decision 
on the basis of the files presented at trial (p 147). Dutch evidence law is described 
as a ‘set of decision-making rules’ (p 147)’ which the professional judge, who 
performs the fact-finding role performed by the jury in England, uses critically to 
assess and weigh up the probative value of the evidence before the court. 

According to Ellison, the general inquisitorial nature of the proceedings and the 
acceptance of hearsay evidence are particularly important in easing the pressure 
on rape complainants and allowing their best evidence to emerge. The key benefit 
for rape complainants is that they are rarely called upon to give live evidence at 
trial, but instead usually provide their evidence at an informal pre-trial hearing, 
in the presence of an examining magistrate, the defence lawyer and sometimes a 
supporter for the complainant. At this hearing, the witness is questioned by the 
examining magistrate and defence counsel. Usually, therefore, the complainant 
can avoid the distress of testifying in public and in the presence of the accused, 
though such a confrontation between the accused and the complainant can be 
arranged, at the discretion of the examining magistrate. It seems, however, that 
such a face-to-face encounter is a rare occurrence, as the lawyers interviewed by 
the author tended to see no real value in it, being of the view that it upset the 
witness without any apparent benefit for the defendant (p 148). Ellison also found 
that the lawyers interviewed felt that the defendant was not put at a disadvantage 
by the complainant not testifying at trial (p 149). In the rare event that the 





68 See also W. T. Pizzi and W. Perron, ‘Crime Victims in German Courtrooms: A Comparative 
Perspective on American Problems’ (1996) 32 Stanford Journal of International Law 37. 

69 Four examining magistrates and three lawyers were interviewed. 

70 See also J. F. Nijboer, ‘Common Law Tradition in Evidence Scholarship Observed from a 
Continental Perspective’ (1993) 41 American Journal of Comparative Law 299. 
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complainant is required to testify at trial, the witness can give evidence via live 
link, in the absence of the accused or in camera. Importantly, however, the defence 
lawyer is always present and may put questions to the witness. In serious cases 
questioning by the accused in person can be disallowed by the court, as can certain 
questions by defence counsel. 

Although it has been argued that witnesses in the Netherlands are well protected 
by the courts, are freer to give their evidence in their words and suffer fewer 
attacks on their credibility in the witness box (pp 149-150),”’ Ellison found some 
support for the contention that rape complainants questioned at pre-trial hearings 
in the Netherlands experienced some of the same problems as their counterparts in 
England. Defence counsel sometimes asked offensive and intrusive questions and 
there was significant variation in the extent to which examining magistrates were 
effective in protecting witnesses from such questioning (pp 151-152). But Ellison 
was informed that the character of the rape complainant, including his or her 
sexual history and lifestyle, played a less important role in the conduct of rape 
cases in the Netherlands in recent years (pp 151-152). According to Ellison, this 
lends support to the suggestion that the nature of advocacy is likely to differ in an 
inquisitorial setting where a neutral investigator, rather than a partisan adversary, 
assumes primary responsibility for examining witnesses. Further, as the examining 
magistrate has access to the full file before the pre-trial hearing, he or she may be 
better equipped to prevent or deter intrusive questioning. Finally, she suggests 
that the substitution of the jury with a professional judge may also impact upon 
the nature of questioning (p 153). 

Ellison concludes that, although importing procedural reforms from civil 
inquisitorial systems into adversarial proceedings is not without its problems,” 
much can be learnt by comparing the treatment of vulnerable and intimidated 
witnesses within the two criminal justice systems. Ellison’s conclusions here are a 
little disappointing as, despite her criticisms of the treatment of vulnerable 
witnesses in adversarial proceedings, her actual findings regarding the treatment of 
rape complainants suggest that they do not fare much better in an inquisitorial 
setting. Although rape complainants in the Netherlands do seem to avoid many of 
the stresses of live testimony in a formal courtroom environment, in the presence 
of the defendant and the public and the delay which this usually entails, evidence 
that they are better protected from upsetting and intrusive questioning when 
examined at these pre-trial hearings is limited. Further, although Ellison suggests 
that the key advantages of the inquisitorial model for rape complainants in the 
Netherlands ‘...stem directly from the inquisitorial nature of criminal proceedings 
and specifically from the general tolerance of hearsay evidence’ (p 148), the 
particularly beneficial features of this inquisitorial system are not sufficiently 
elaborated. Issues such as the more active role of the professional judge, the lesser 
emphasis on party control and the absence of the jury are alluded to, but not fully 
developed. 

If we are to accept the proposition that there is much to be learnt from the 
treatment of vulnerable and intimidated witnesses in inquisitorial proceedings, it is 





71 See also M. Brienen and E. Hoegen, Victims of Crime in 22 European criminal justice systems: the 
implementation of Recommendation (85) 11 of the Council of Europe on the position of the victim in 
the framework of criminal law and procedure (Nijmegen: Wolf, 2000) 701. 

72 In particular, Ellison notes (pp 154-155) that the institutional context in which justice is dispensed 
can significantly impact upon procedures. See also M. Damaška, ‘The uncertain fate of 
evidentiary transplants: Anglo-American and continental experiments’ (1997) 45 American 
Journal of Comparative Law 839. 


152 © The Modern Law Review Limited 2003 


January 2003] Justice for Vulnerable and Intimidated Witnesses? 


likely that Ellison would welcome recent government proposals, which may inject 
a more inquisitorial element into English criminal proceedings. Although Auld LJ 
proclaimed a commitment to many of the traditional features of English criminal 
trials’? a number of his recommendations, which have been taken up by the 
current Government, can be interpreted as importing an inquisitorial aspect into 
English adversarial proceedings, which may incidentally aid vulnerable witnesses. 
First, as mentioned above, the Government has proposed to allow greater 
admissibility of previous witness statements in both written and video-taped form 
and to relax the rule against hearsay’”* which may mean a shift in the focus of 
criminal proceedings from the trial stage to the pre-trial stage, when such evidence 
would be gathered.” Secondly, there are a:number of proposals which, it seems, 

would increase the role of the professional judge in English criminal proceedings, 

namely the withdrawal of juries from serious and complex fraud trials’® and the 
introduction of jury waiver.” In the absence of the jury the judge would perform 
the fact-finding role and may consequently be able to intervene more effectively to 
protect vulnerable witnesses from confusing and distressing questioning. It seems, 
therefore, that the Government’s proposals may mark a move towards a more 
inquisitorial model as they appear to undermine two of the three institutional 
pillars which Damaška has claimed support the traditional law of evidence, 

namely the bifurcated organisation of the court and the temporal concentration of 
proceedings on the trial.” Damaska’s third pillar, which concerns the prominent 
role of the parties in legal proceedings and which is arguably the essentially 
adversarial feature of this model, appears to remain intact, however, and 
according to Ellison’s analysis of traditional cross-examination, this feature may 
continue to stand in the way of better treatment for vulnerable and intimidated 
witnesses in this jurisdiction. 


Conclusion 


The Adversarial Process and the Vulnerable Witness is a valuable book which takes 
the debate about the treatment of vulnerable and intimidated witnesses in 
traditional English criminal proceedings several steps forward. Ellison makes 
excellent use of a range of research literature to illustrate how adversarial 
proceedings both distress vulnerable witnesses and undermine the quality of their 





73 According to Auld LJ: ‘The trial process is a contest between two parties, though, in some 
respects, it is no longer entirely adversarial. In it, the parties deploy their respective cases before a 
tribunal the role of which is primarily to listen, intervene only when necessary to ensure a fair and 
efficient trial and, at the ead to decide the issue of guilt. It is a continuous and public process in 
which the prosecution orally ‘explains its case and still relies mainly on oral evidence to support it. 
The defence tests and challenges the prosecution case by cross-examining prosecution witnesses as 
appropriate and/or by submissions of law or as to the inadequacy of the evidence. If the defendant 
wishes, he may in turn give oral evidence and call witnesses in his support. Thus, our system of 
trial is dominated by the principle of orality, namely that evidence as to matters in issue should 
normally be given by oral testimony of witnesses in court, speaking of their own direct 
knowledge.’ See Auld Review, para 7, chapter 11. 

74 White Paper, para 4.61-4.62. 

75 But as mentioned above, this would not be a complete shift, as it seems that some of the proposals 
would still require live cross-examination. 

76 See White Paper, para 4.30. The Government has also asked for views on whether j juries should 
also be withdrawn from other complex and lengthy trials. See White Paper, para 4.31. 

77 See White Paper, para 4.27. Auld LJ also questioned whether trial by judge and jury is suitable for 
cases in which’ children are required to give evidence, though he did not make any 
recommendations in this regard. See Auld Review, para 123, chapter 11. 

78 See M. Damaška, Evidence Law Adrift (New Haven: Yale University Press, 1997). 
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evidence and how recent reforms in this area, which merely accommodate these 
witnesses within the traditional adversarial model, are largely inadequate. Two 
features of adversarial proceedings, the principle of orality and the nature of cross- 
examination, are singled out for particular scrutiny and Ellison presents a strong 
argument that these features, as they currently stand, are largely irreconcilable 
with the better treatment of vulnerable witnesses. Although alternatives to the 
traditional reliance on live oral evidence are considered by Ellison, one drawback 
of the book is that, despite extensive criticism of traditional cross-examination, it 
fails to offer any viable alternatives to.this practice. Even outside the straitjacket 
of the adversarial model it seems that some form of cross-examination will be 
necessary in order to ensure compliance with human rights standards, and it is 
disappointing that Ellison does not attempt to consider in depth alternatives to 
traditional cross-examination. 

Ellison’s analysis of these two key features of adversarial proceedings leads her 
to question whether adversarial proceedings are, in general, incompatible with 
better treatment for such witnesses, and she draws on the findings of her own 
research into the treatment of rape complainants in Dutch criminal proceedings to 
conclude that the acceptance of hearsay evidence and the general inquisitorial 
nature of Dutch proceedings significantly ease the pressure placed on these 
witnesses and allow their best evidence to emerge. Ellison’s thesis offers a valuable 
lens through which to view recent proposals for reform of the criminal justice 
system and it becomes apparent that proposals to make greater use of previous 
witness statements and hearsay evidence at trial and to increase the role of the 
professional judge have significant potential for creating circumstances in which 
stress is reduced and better evidence is obtained from vulnerable and intimidated 
witnesses. Although a number of important features of Dutch inquisitorial 
proceedings are not examined in very much depth, such as the absence of a lay 
fact-finder and the lesser emphasis on party control, the book clearly points 
criminal justice scholars in the right direction when seeking alternative approaches 
to the difficulties faced by vulnerable and intimidated witnesses. 

Ellison is unconvinced by arguments that the protective measures introduced for 
the benefit of vulnerable and intimidated witnesses to date will encroach unduly 
upon the defendant’s right to a fair trial. Although most of the recent reforms, 
with the possible exception of the hearsay reforms, are likely to be considered 
reconcilable with the European Convention on Human Rights, it remains possible 
that these measures are, nonetheless, capable of disadvantaging the defendant, 
particularly within the adversarial model which is still dominated by lay fact- 
finding. It seems that much of the reluctance to rely on the special protections or 
alternative procedures for vulnerable and intimidated witnesses is rooted in the 
fear that the jury will give inappropriate weight to the evidence in question. 
Equally, it may be suggested that many of the tactics deployed by counsel to 
undermine and unsettle witnesses during cross-examination are for the jury’s 
benefit. Perhaps the question, therefore, should have been asked whether the 
continued use of jury trial is compatible with ensuring better treatment of and 
evidence from vulnerable and intimidated witnesses. Although Ellison mentions 
fleetingly that the lack of the jury may impact upon the nature of the questioning 
experienced by rape complainants in the Netherlands (p 153), this issue would 
have merited closer consideration. 

Concern about the rights of defendants becomes even more heightened when 
it is remembered that the measures under discussion in Ellison’s book are 
unavailable to defendants at trial. It is likely that many of the stresses which 
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vulnerable and intimidated witnesses experience, such as delay and the formality 
of the courtroom, are equally experienced by vulnerable defendants. Although the 
focus of Ellison’s book is on vulnerable witnesses, she acknowledges these 
concerns (pp 84-86) and it is important that any further reforms in this area also 
consider the plight of vulnerable defendants. This is important, not only because 
of the principle of equality of arms,” but also because defendants, when deciding 
whether or not to testify, must consider the possibility of inferences being drawn 
from their failure to enter the witness box (p 84). 

Ellison’s book offers a timely account of an issue of grave concern to the 
criminal justice system. Her analysis of the current regime and recent reforms 
highlights glaringly the shortcomings of a simple ‘accommodation’ approach to 
the needs of vulnerable and intimidated witnesses. It is hoped that the reform 
process which has commenced since the book was published will be informed by 
Ellison’s analysis and will not shy away from considering radical reform of the 
traditional adversarial model in an attempt to deliver justice for both vulnerable 
witnesses and defendants alike. 








79 See Vidal v Belgium (1992) ECHR 123251/86. 
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Graeme Laurie, Genetic Privacy: A Challenge to Medico-Legal Norms, Cambridge: 
Cambridge University Press, 2002, xxv + 335 pp, hb £50.00. 


In this timely and excellent book, Graeme Laurie focuses on the circulation of 
genetic information as the context within which to propose a new conception of 
privacy and, at the same time, modify the ruling medico-legal paradigm (this being 
centred on the principle of respect for individual autonomy and, concomitantly, 
the requirement of informed consent). So, for example, one of Laurie’s recurring 
themes is that we must now take seriously the claim made by some persons that 
they do not want to have information about their own genome. However, to 
protect such persons against unwanted inward flows of genetic information, we 
must reconsider the ruling paradigm which, by virtue of being designed for 
disclosure of information, supports the right to know rather than the right not to 
know. Moreover, if we treat the privacy interest as the most appropriate vehicle 
for the delivery of this protection, we need to articulate that interest in a way 
which regulates both outward (as at present) and inward flows of genetic 
information. 

The book is divided into three parts. Broadly speaking, the first part is 
concerned with Laurie’s proposed conception of privacy; the second part with the 
right not to know (and its legal protection via privacy); and the third part with 
how private interests in privacy, possibly complemented by property, might be 
accommodated with the public interest in health care and the like. 

Laurie defines privacy in a way that incorporates both spatial and informational 
dimensions. Privacy, he says, ‘should be taken to refer to a state in which an 
individual is apart from others, either in a bodily or psychological sense 
fie. spatial privacy] or by reference to the inaccessibility of certain intimate 
adjuncts to their individuality, such as personal information [i.e. informational 
privacy] (p 6). By identifying privacy with ‘a state of separateness’, Laurie 
suggests that we have ‘a neutral description of the concept of privacy’ (p 69) and, 
for this reason, this approach is presented as superior to those definitions which 
express privacy in terms of rights, claims, interests, or an aspect of control (pp 51- 
56). Even though this initial description (or referent) is value-neutral, it does not 
follow that we are precluded from attributing value to a state of privacy—indeed, 
for a variety of reasons, both private and public, it is valued; nor does it follow 
that there should not be legal protection for the spatial and informational interests 
that it supports. However, once privacy is articulated in terms of the protection 
of individual interests, its relationship with autonomy, human dignity and the like, 
invites clarification. Laurie closes the first part of the book by positioning privacy 
alongside liberty and autonomy, as adjuncts to human dignity, in marking out the 
boundary between the individual and society (p 84); and, anticipating the 
argument of the second part of the book, he suggests that privacy has the capacity 
to ‘identify and protect certain human interests which liberty, autonomy and 
indeed confidentiality (as an additional cousin in the family) cannot’ (p 85). 

Which parts of the challenge presented by human genetics is it that privacy 
alone can reach? Having outlined the current state of knowledge about human 
genetics, and having considered what counts specifically as genetic information 
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(not as straightforward an issue as it might seem), whether or not such 
information is exceptional (again, not a straightforward matter) and who might 
have an interest in such information (the individual, relatives of the individual, 
employers and insurers, researchers, and the state), Laurie cuts to the chase: how 
are we to deal with the (claimed) right of an individual not to know genetic 
information about themselves? He contends that, if privacy is to host this right, it 
must be by virtue of an interest in spatial rather than informational privacy. As 
Laurie puts it, the right not to know cannot ‘be an instance of an informational 
privacy. interest because that interest is premised on knowledge of the existence of 
the information. As we have seen, an interest in not knowing does not require such 
knowledge. Rather, the interest in question is protection of the private sphere 
around one’s self’ (p 128). Now, at first blush, it seems a bit odd that an interest in 
not having information about oneself is characterised in spatial rather than 
informational terms. After all, if privacy is to be extended, why not treat the 
informational aspect as having both a positive and a negative dimension, with the 
right not to know protected under the latter? Instead, Laurie holds to the current 
(narrower) conception of informational privacy and extends the spatial concep- 
tion. Hence, for Laurie, if informational privacy is about keeping one’s 
information to oneself as well as having access to (wanted) information about 
oneself (in this latter respect qua the right to know), spatial privacy (as extended) 
includes keeping (unwanted) information about oneself at a distance (qua the right 
not to know). In the final analysis, I am not sure that a great deal turns on which 
way this extension of privacy is taken. The more important question, to my mind, 
is: why is it assumed that we cannot appeal to autonomy or confidentiality as the 
basis for the right not to know? Why, that is, do we need ‘a paradigm shift in 
medico-legal norms’ (p 189)? 

First, why will autonomy not work? Helpfully, Laurie identifies choice as central 
to autonomy (at pp 186-187). Autonomy presupposes the capacity to make one’s 
own choices; to respect individual autonomy is to allow for the opportunity to 
choose and to have regard to the choices made. Negatively, respect requires non- 
interference; positively, respect requires information to be given to facilitate choice. 
Applied to the context of genetic information, the principle of respect for 
autonomy dictates that individual choices concerning genetic information are 
respected (p 203). Why, then, if an individual indicates that he or she does not wish 
to know genetic information about themselves, do we need to conceive of the 
protection of this wish as an aspect of privacy rather than autonomy? Laurie 
concedes that such a prior indication could be given and that it should be respected. 
Thus, “This is not to say that one cannot simply state: “I wish to know no 
information about my genetic make-up whatsoever”, nor is it to suggest that such a 
wish should not be respected’ (p 204). So far, so good for autonomy. However, 
Laurie continues by rightly pointing out that ‘the requirement that autonomous 
choices be informed choices tends to imply that the credibility of an uninformed 
choice is more easily questioned. It leaves the way open for it to be argued that 
actual knowledge about circumstances might nevertheless affect the chooser who 
might then choose differently if furnished with relevant information’ (ibid). In 
other words, the right not to know cannot be seen as an articulation of the 
autonomy interest because this interest is only truly expressed (i.e. choices are only 
truly autonomous) when they are made on the basis of relevant information, not 
when they are made in ignorance of that information. What are we to make of this? 

Certainly, there is the appearance of a paradox here. However, if we are 
prepared to recognise that individuals can autonomously make strategic or 
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dispositional (second-order) choices as well as particular-occurrent (first-order) 
choices, the puzzle falls away. If an individual who is aware of the full range of 
genetic information that might be made available to him—potentially, some of it 
to his advantage some of it to his disadvantage—says ‘I wish to know no 
information about my genetic make-up whatsoever’, that seems to me to be an 
autonomous strategic decision. This individual is saying that life is a genetic 
lottery and he prefers to lead his life without knowing what ticket he has got. We 
might advise such an individual against ruling out all information about his 
genetic make-up. We might suggest, for example, that the individual should be 
ready to receive information about his genetic make-up where, if acted on, it might 
save his life. Even then, the individual might decline and declare himself in favour 
of a life of blissful ignorance. The fact that we think that this is a reckless choice 
does not, however, disqualify it from being an autonomous (second-order) choice. 
Having taken this strategic decision, the question of whether the individual can 
then really make autonomous (first-order) choices in ignorance on a particular- 
occurrent (i.e., case-by-case) basis does not arise. This individual has autono- 
mously decided to eschew making particular-occurrent choices with regard to 
having information about his genetic make-up; on this matter, the strategic 
dispositional choice (not to know) governs throughout. 

Having said this, it does not follow that autonomy can carry all before it. We 
can only appeal to autonomous dispositional choice where such a choice has been 
made. Where we have, so to speak, no advance directive to guide us, there is, as 
Laurie rightly says, a problem with autonomy. However, the problem is not that 
dispositional choices can be legitimately disregarded as not being truly 
autonomous but that, for some time at least, declared dispositional choices 
concerning receipt of information about one’s own genetic make-up will be the 
exception rather than the rule. 

Another possible candidate, as a host for the right not to know, is 
confidentiality. Following the Court of Appeal’s decision in the Source Informatics 
case, the protection offered by the duty of confidence has been weakened and 
Laurie joins others in criticising this turn in the law. However, with or without 
Source Informatics, it is fairly clear that confidentiality is not fit for the particular 
purpose of hosting the right not to know. Let us suppose that a woman tests 
positive for the BRCA1 gene. If she tells her sister and her cousin that she has 
tested positive and that they, too, might have the gene, would she have breached a 
duty of confidence? Plainly not. As Laurie rightly says, this ‘must surely be a 
nonsense’ (p 242). On the other hand, by neglecting her sister and cousin’s interest 
in not knowing, the informer might violate the spatial interest in privacy. Thus, by 
the end of the second part of the book, Laurie concludes: ‘Both confidentiality and 
autonomy can, to an extent, help to protect informational privacy but it is 
submitted that to leave privacy protection to these concepts is a wholly 
unsatisfactory state of affairs. What is needed is a useful, precise and effective 
means not only of conceptualising the interests involved, but also of protecting 
them in an appropriate fashion. The solution that is proposed is that of a robust 
concept of privacy’ (p 244). 

In the third part of the book, Laurie explores the difficult question of how legal 
protection might be given to the right not to know. One approach would be to 
weaken the requirement to disclose; but the obvious approach is to introduce a duty 
not to inform where a potential recipient prefers to keep the information at a 
distance. This novel idea might operate with a standard of reasonable care (in which 
defendants would be judged on a case-by-case basis in all the circumstances) or with 
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a strict liability in those classes of case where the law prescribes that information is 
not to be given. Whether one conceives of this protection as an aspect of spatial 
privacy or autonomy, it poses a very interesting challenge for the tort system. 

At the same time that Laurie casts doubt on the fitness of autonomy in relation 
to covering the right not to know, he points to two further questions relating to this 
cornerstone of medico-legal thinking. First, how is the private interest in autonomy 
to be reconciled with broader public interests? Secondly, given that autonomy is 
exercised through informed consents (and refusals), does the consenting individual 
have sufficient control over future uses of his genetic information? 

Taking up the first of these questions, the problem carries across to privacy. For, 
whether we conceive of the individual’s interests as concerning privacy or 
autonomy, we have to determine at which point these interests yield to the 
interests of other individuals or to the general public interest. Even if we 
characterise the issue in terms of the public interest in privacy (or autonomy) as 
against some other public interest, we need to be able to place the question within a 
coherent framework of community rights and responsibilities. In this light, Laurie 
offers a brave defence of the opt-out arrangements governing participation in the 
Icelandic Health Sector Database (the DeCode Genetics project). According to 
Laurie, whatever the practical shortcomings of the scheme, none of this 
‘undermines the point of principle that an opt-out system that is designed to 
further research in the public good, and which does so within a regime of stringent 
privacy protection, is in and of itself, an ethically justifiable public good’ (p 291). 
Giving due weight to Laurie’s insistence that public interest research projects 
should be consistent with a robust conception of privacy, and accepting that 
autonomy must not become a licence for free-riding, we might, nevertheless, pause 
over the Icelandic opt-out. After all, an opt-out scheme is not merely an instrument 
for ensuring a higher participation rate (than with opt-in), it implies a degree of 
indifference to whether the participants are making an unforced, informed and 
conscious choice to assist with the research. Accordingly, we might pause to ask 
whether the Icelandic project takes informed consent as seriously as it should. 

Bioethicists need no reminding that it was in the context of participation in 
medical research that the last century saw some of the worst violations of human 
rights and that it was precisely these violations that prompted the modern 
commitment to the importance of informed consent. Opt-out, to state the obvious, 
takes informed consent less seriously than opt-in, Moreover, when Laurie 
criticises the Source Informatics decision, is it not because the Court overlooks the 
full range of possible interests to be protected by informed consent? To do justice 
to informed consent, therefore, we must be confident that we are not overlooking 
a relevant right or interest of those parties who are deemed to consent by failing to 
exercise an opt-out option This, however, takes us to the nub of the matter. Before 
we can judge whether the Icelandic opt-out clause is compatible with the principles 
underlying informed consent, we need to be clear about the nature and scope of 
the rights of individuals in relation to the database project. If we judge, for 
example, that Icelanders have an autonomy-based right not to participate in 
collective projects (except perhaps in times of emergency) or that they have a 
proprietary right in their health information, then we seem to be treating them as 
having a claim right not to be included in the project. It follows that we should not 
treat the citizens of Iceland as having waived the benefit of that right unless we 
have a clear signal to this effect: on this basis, nothing short of an opt-in would 
suffice. By contrast, if we judge either (a) that Icelanders have no such claim right, 
or (b) that it is moot whether they have such a claim right, then an opt-out is 
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defensible—although, if we judge that no claim rights are in play, the case for 
permitting opt-out seems to draw on very different considerations (political, 
pragmatic, or utilitarian). At all events, opt-outs and opt-ins, no more than 
informed consent itself, are not free-standing ideas. They belong within a rights- 
based framework of moral (or ethical) thinking; and, in any particular case, we 
need to settle the nature and scope of the rights at stake before we can take a 
position on opt-in or opt-out (or neither). 

With regard to the second point, one of the key functions of consent in the law is 
to empower others. Sometimes, consent is a threshold condition for empowering 
legal institutions such as contract; at other times, as we have just said, consent 
empowers where a party in the dominant position in a legal relationship waives the 
benefit of that position (for example by waiving a right or an immunity); and we 
should not forget the key role of consent in authorising and empowering action in 
the public interest. Ironically, though, Laurie detects an element of disempower- 
ment in the operation of consent. Thus, ‘the one-off event of consent is 
disempowering because it fails to recognise the individual subject...as a party with 
an interest in the overall endeavour. In sum, the fundamental problem with the 
consent model is that it does not provide a means by which the subject can exercise 
continuing control of her materials’ (p 312). However, if individuals were 
recognised as having proprietary rights in their bodies, body parts and genetic 
information, this would ensure that a degree of control was retained by the source. 
Once again challenging the ruling medico-legal paradigm, Laurie suggests that a 
property model could ‘serve an all-important role in completing the picture of 
adequate protection for personality in tandem with other protections such as 
autonomy, confidentiality and privacy’ (p 316). 

On the way to concluding that current law and practice do not do justice to the 
interests that are at stake in relation to genetic information, Laurie remarks that 
‘we have at the same time too much and too little privacy’ (p 296). We are 
particularly in deficit with respect to the right not to know and post-consent 
control of our donated tissue and its genetic information. To put this side of the 
equation back into balance, we need to extend the spatial dimension of privacy 
and develop a property model. By contrast, Laurie clearly thinks that we have a 
surplus of autonomy. To bring this side of the equation back into line, we must 
break the habit of allowing autonomy to trump all other considerations. This is a 
provocative and admirably visible thesis, supported by a wealth of scholarship. 
Anyone who thinks that the values underlying medical law can be summed up in 
the words, ‘autonomy coupled with informed consent’, needs to think again. 
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This is just one of many orthodoxies that John Braithwaite turns on its head in 
Restorative Justice and Responsive Regulation. Another is that criminology is only 
for crime specialists. I hope to encourage a wide range of Modern Law Review 
readers, especially those interested in non-criminal aspects of regulation, to read 
the book. Regulation, Crime, Freedom, however, is another matter. 

John Braithwaite has for years been helping to take criminology out of its 
narrow, positivistic box. Part of a ‘collected essays in law’ series, edited by Tom 
Campbell, Regulation, Crime, Freedom (RCF) is a selection of Braithwaite’s 
writings over the last 20 years or so. Each volume in the series comprises essays 
reflecting a leading author’s main areas of work. RCF groups 15 essays around the 
three main themes in Braithwaite’s work. The first is the inter-relationship between 
crime, inequality and social justice. The second concerns the nature of our 
criminal justice system, which in recent years has developed into an extended 
exploration and advocacy of restorative justice (of which, more below). The third 
concerns the regulation of corporate crime. RCF actually has four sections, 
restorative justice having one to itself. 

RCF also has an introduction specially written by Braithwaite for the collection. 
But at only nine pages long, it does too little to connect the apparently disparate 
themes of his work. Another disappointment is that the collection omits some of 
Braithwaite’s best pieces (such as his review of restorative justice in Volume 15 of 
Tonry (ed) Crime and Justice) while including some obscure ones. This is because 
the series aims to outline the intellectual development of the author, and to include 
relatively inaccessible articles. Thus, while not entirely eschewing articles from 
such leading journals as the British Journal of Criminology and Social and Legal 
Studies, the collection also includes an article on ‘Preventive Law and Managerial 
Auditing’ from the Managerial Auditing Journal, and ‘Competitiveness in Schools 
and Delinquency’ from the Australian Journal of Social Issues. This volume would 
be fascinating for anyone with a particular interest in Braithwaite, but it is 
otherwise highly specialist. So the rest of this review will concern Restorative 
Justice and Responsive Regulation alone, except where explicitly indicated. 

Most people know that criminal justice systems incorporate a mixture of 
retributive (just deserts), deterrent, incapacitative (public protection) and welfare 
(rehabilitative) objectives. We all subscribe to at least one, and probably to two or 
three of these objectives, although the difficulties of ‘doing justice’ in individual 
cases and of knowing what works in deterrence and rehabilitative terms are well 
known. And, apart from the dwindling band of admirers of Michael Howard’s 
assertion that ‘prison works’, we all know that the more we try to achieve the first 
three objectives the less successful we are likely to be with rehabilitation, and vice- 
versa. This is often framed in terms of a zero-sum game: what’s good for suspects 
and defendants (less punitiveness, more welfare) is bad for victims, and vice-versa. 
Thus increasingly authoritarian penal measures, in the UK for example over the 
last 10 years, are often justified by. government claims to be putting victims ‘at the 
centre’ of penal policy. This has led to a massive increase in the prison population 
and a curbing of ‘diversion’ from prosecution. Advocates of restorative justice 
(RJ) describe this apparently win-lose situation as actually a lose-lose situation. 
For authoritarian penal measures only give the illusion of protection to victims, 
while doing little to repair the damage done to them by the crime; and many 
welfare measures are similarly irrelevant to victims while doing little to reduce 
re-offending. ; 

RJ is a win-win approach. If it works it has something for everyone. In 
Restorative Justice and Responsive Regulation (RJRR), Braithwaite sets out its 
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aims, its successes and failures and its unrealised potential. First, what is RJ? Tony 
Marshall, a leading British enthusiast, defined it in a report written for the Home 
Office in 1999 as ‘a process whereby parties with a stake in a specific offence 
collectively resolve how to deal with the aftermath of the offence and its 
implications for the future.’ These parties comprise the offender, victim and the 
community. ‘Community’ is, of course, a nebulous concept but it can include 
families and friends as well as police officers, social workers and so forth. RJ has 
been practised on the fringes of many western criminal justice systems, including 
the UK, for at least 30 years. There are now hundreds of schemes, mostly locally 
based, known in different places by different names, such as ‘sentencing circles’, 
‘victim-offender mediation’ and ‘family group conferencing’. 

In Chapter One of RJRR, Braithwaite states that RJ has two important 
dimensions. The first is that of process: decisions should be taken by all parties 
without domination by any one individual or group, and human rights standards 
should be respected. The RJ process is one of discussion, mediation and agreement 
by all parties. The second dimension of RJ is that of values - particularly mutual 
respect, non-punitiveness, forgiveness and reintegration of the offender. Oddly, 
Braithwaite does not identify restorative outcomes as a third dimension, although 
he does, of course, discuss outcomes. Outcomes include an apology by the 
offender to the victim, enhanced understanding on the part of the offender of the 
effect of the crime on the victim, some form of reparation to the victim and/or 
the community, and shame in respect of the crime although not the criminal. In its 
strong form, RJ replaces court proceedings, much police cautioning now being 
‘restorative’ in nature. In its weak form, RJ is a sentencing exercise by order of a 
court as with the Youth Justice and Criminal Evidence Act 1999. Victims are, of 
course, not obliged to participate, and many choose not to do so, but this 
inevitably reduces its value. 

The objectives of RJ are the same as those of conventional criminal justice 
systems, plus a lot more. Braithwaite claims that RJ is more effective at crime 
prevention, more effective at reduction of re-offending, more cost-effective and 
more just. ‘Justice’ is measured both in terms of the perceptions of offenders and 
the perceptions of victims and community members. While it is true that, in 
general, RJ satisfies victims less well than it satisfies offenders, victims are more 
satisfied by RJ than they are by traditional court proceedings and dispositions. 
Braithwaite makes these claims in Chapter 3 by drawing on the findings of 
evaluations of a large number of empirical studies of RJ schemes from around the 
world. He acknowledges that many of these evaluations are methodologically 
dubious because of, for example, small sample sizes. Much reliance is placed on 
more rigorous Australian evaluations in which offenders are randomly allocated 
between conventional and restorative processes. But the results of these 
evaluations are far from unambiguous, as is clear from the recent book on RJ 
by Johnstone. 

In Chapter 5 of RJRR — ‘Worries about restorative justice’ — Braithwaite 
pays some heed to researchers like Richard Young, who argue that RJ enthusiasts 
often ruin their case by making exaggerated claims for its. crime-reduction 
capacity. Braithwaite looks at the evidence for this and for several other criticisms 
of RJ. These include unhealthy shaming of offenders, rather than reintegrative 
shaming; net-widening and generally increasing intervention in the lives of 
offenders; allowing already-dominant groups to increase their domination, 
particularly over children, women and minorities; and failure to advance social 
justice. His review of the research concludes that these criticisms are valid only for 
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badly run schemes in the main. How do we know what are ‘bad’ and what are 
‘good’ schemes? Braithwaite (with Mugford) brings conceptualisation to this in 
‘Conditions of Successful Reintegration Ceremonies’ (reproduced in RCF). 
Braithwaite argues that these criticisms are all the more true, on balance, of 
conventional courts than of RJ. But, again, Johnstone’s more dispassionate 
discussion reaches a more equivocal conclusion. 

- If RJ really does achieve the win-win Holy Grail, how does it do it, and why 
have we not introduced it before? In Chapter 4 Braithwaite applies to RJ theories 
such as Sykes and Matza’s ‘techniques of neutralization’, Tyler’s work on 
procedural justice, and his own theory of reintegrative shaming. Tyler, for 
example, shows that people accept apparently unjust outcomes more readily if 
they perceive the process to be fair; the evidence is that, because offenders ‘have 
their say’ more, and are denigrated less, by RJ than they are by courts and 
conventional police processes, they perceive RJ processes to be fair and thus more 
readily accept RJ outcomes than court or police-ordered outcomes. Similarly, a 
common technique of neutralization is denial of the victim or of the significance of 
the crime. This is often easy in a sanitised court where a speech in mitigation may 
be precisely structured on these lines. It is generally very difficult when sitting in 
the same room as victims who describe the losses, hurts or fears that the offender’s 
crime caused to them. 

As to why we have not done it before, the answer is that we have. First, the 
conventional criminal justice system objectives and processes discussed earlier 
have only been conventional in the West for 100 years or so, and they have never 
been conventional in other societies. As Braithwaite argues in Chapter 1, it is 
conventional criminal justice that is new and RJ (broadly and diversely defined) 
that is tried and tested. Secondly, Braithwaite draws our attention to the control 
of corporate crime. This is where the book draws together the threads of his work. 
It is well known that most agencies responsible for the control of corporate crime 
seek to persuade rather than to prosecute if at all possible. This compliance 
process, by which corporate crime is enforced hardly at all, contrasts with the way 
in which the police enforce most crimes for which they are responsible. Yet the 
compliance approach for corporate offenders appears to be no more effective than 
the punitive approach adopted by police and courts for other offenders. Whether 
measured in terms of money (with price fixing and corporate fraud) or damage to 
health and safety (with dangerous factories and building sites, pollution and 
adulterated food and drink) the crimes in question are as serious as most ‘normal’ 
crimes. The interests of victims of these crimes are rarely catered for in the way 
that the interests of victims of ‘normal’ crimes are catered for directly when their 
views are sought and indirectly (governments claim) by prosecution and 
punishment. 

Braithwaite and his colleagues promote a responsive regulation approach, which 
he characterises as a regulatory pyramid. At the bottom of the pyramid are 
informal compliance measures, in the middle are more formal measures short of 
prosecution, and at the top is prosecution. This is ‘responsive’ because whilst, as 
usually happens now, enforcement strategies should begin at the bottom of the 
pyramid, Braithwaite argues that if those strategies fail, tougher measures — 
moving up the pyramid — should be automatic. This is far from what is usual now. 
This would transform the current rationality of law breaking (adherence to the 
law is irrational if compliance is not enforced and there is no significant 
punishment) to irrationality (failure to adhere is irrational because adherence will 
be enforced, and the longer the period of failure, the more serious will be the 
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sanctions). This work (much of which is contained in the ‘Inequality and 
Republican Criminology’ and ‘Convergence in Models of Regulatory Strategy’ 
articles in RCF) is summarized in Chapter 2 of RJRR. 

In a refinement of the regulatory pyramid, Braithwaite argues that the non- 
prosecution base of the pyramid should be restorative, the threats/prosecution 
approach should be deterrent, and removal of corrupt/incompetent managers or 
closure of the company (at the very apex) should be incapacitative. Since am 
important element of RJ is community and victim involvement, this approach 
would take sole responsibility for enforcement out of the hands of ‘captured’ and/ 
or weak enforcement agencies, and give at least some power to those who suffer 
most from these crimes. But this is not entirely convincing, particularly as 
Braithwaite bases much of the argument on a belief in the ‘virtuous’ company. 
However, his utopianism is always tempered with realism: ‘restorative justice, 
deterrence, and incapacitation are all limited and flawed theories of compliance. 
What the pyramid does is cover the weaknesses of one theory with the strengths of 
another’ (RJRR, p 32). This approach recognises the inevitable fact that even RJ 
will only work some of the time. However, the fact that, if this approach were to 
be followed, most law breaking would make considerably less sense than it does 
now, does make it likely that the effectiveness of RJ would increase over time. 

This approach is equally applicable to ‘normal’ crime, both trivial and serious. 
The idea is that all crime should be treated restoratively at first, that only repeat 
offenders would be dealt with in the conventional way, and that the approach of 
legislation like the Crime and Disorder Act (under which prosecution kicks in very 
quickly) is too harsh. Like companies, individual burglars, robbers and violent 
` offenders would realise that what might once have been rational — committing 
crime in the hope of getting off — would become irrational, because repeat 
offenders would move up the pyramid. He thus argues for RJ even for the most 
serious repeat offenders if, for example, ‘the offender is responding to the 
detection of her wrongdoing by turning around her life’ (RJRR, p 29). Again, 
Braithwaite could be accused of utopianism, as ~ even if, as seems most 
improbable, governments could be persuaded to adopt this approach — there is a 
great danger of undetected serious criminality on the part of these offenders. He 
attempts to counter this point by advocating a ‘Serious Repeat Offender 
Programme’, whereby the most serious offenders would be put under 24 hour 
surveillance. Since these offenders would be told about this surveillance, many 
would realise that there would be no point in committing crime, and so would 
accept RJ. This would, over a period, reduce the need for both surveillance and 
formal criminal processes. The detection and prosecution of those who refuse RJ 
and/or try to beat the system would show others that the system is unbeatable. 

The reader might think both that the system would be beatable, and frequently 
beaten, by sophisticated criminals and that Braithwaite’s solution is nearly as bad 
as the problem he is trying to solve. So the idea that sophisticated repeat serious 
offenders be offered RJ instead of conventional justice will not be pursued here. 
Nonetheless, several serious points emerge from this discussion. First, RJ need not 
be restricted to the largely minor cases to which, in the UK at least, it is usually 
reserved. It is true that some moderately serious cases are diverted from court, but 
they are then generally constructed as minor, which does no good for any of the 
participants. Even if RJ in its strong form is not used for the most serious cases, it 
can be used for moderately serious ones and celebrated as such rather than being 
used apologetically. The overwhelming majority of offences, detected and 
undetected, are minor or only moderately serious. Since Braithwaite (unlike some 
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other RJ zealots) does not suggest the abolition of the formal criminal justice 
system, the argument is simply one of degree rather than principle. Secondly, for 
very serious crimes, RJ can be offered alongside conventional justice; in this 
context, suspended and deferred sentences, for example, could be used far more 
imaginatively than they are now. Thirdly, Braithwaite’s argument that the same 
principles should be applied to the enforcement of ‘normal’ and ‘corporate’ crime 
seems unanswerable. 

It is interesting that one of RJ’s most consistent opponents in the UK, Andrew 
Ashworth, also concludes that it is difficult to justify divergent approaches to the 
enforcement of different types of crime. But whereas Ashworth believes that 
welfare or just deserts approaches should be applied on the same basis for each 
type of crime, Braithwaite’s case for treating both ‘normal’ and corporate crime 
similarly on the responsive regulatory pyramid model is that this would work 
better in most ways, and for all types of crime, than both welfare and just deserts 
approaches. This does not meet Ashworth’s concern that the state has a legitimate 
interest in punishing crimes proportionately according to their seriousness. 
Conversely, this concern about inconsistency (in the desert sense) of RJ need not 
be dealt with by Braithwaite. For inconsistency is endemic to RJ — since victims 
vary, any output influenced by victims will also vary; and any form of regulation 
that is responsive will also have to vary. But just deserts is also inconsistent, with 
regard to non-offence elements such as the views of victims and to the social 
circumstances of offenders. The question is not which system is most inconsistent, 
but which type of inconsistencies we wish to minimise or, on the other hand, to 
celebrate. As one who is not committed to any one approach, I am more attracted 
to the consequentialist and socially just dimension of Braithwaite’s approach than 
to the formal justice of Ashworth, whilst recognising that the state has a duty to 
limit punishment, no matter what victims may want. But other readers will have to 
decide for themselves. 

Desert theory only ‘bites’ on that minority of cases that is detected and 
prosecuted. Most offenders are untouched because of resource constraints: 
‘system capacity overload’. The result, Braithwaite asserts, is ‘a pretense of 
consistent law enforcement where in practice enforcement is spread thinly and 
weakly. Unfortunately this problem will be at its worst where crime is worst’ 
(RJRR, p 33). I am not sure that this is true of ‘normal’ criminals, although the 
plea-bargaining that is so offensive to desert theorists as well as many others is 
also (partially) a product of overload. The point remains, however, that just 
deserts in prosecution and sentencing policy cannot create just deserts in the 
criminal justice system as a whole. Selective enforcement, of all types of crime, is 
currently due as much to resource constraints as to just deserts, and it operates to 
undermine the ‘justice’ and deterrent effect of that part of the criminal justice 
system that it does punish. What.RJRR does is to present a rational basis for 
selective enforcement that is more cost effective than our present system. The 
responsive pyramid approach solves ‘the system capacity problem with punish- 
ment by making punishment cheap. The pyramid says that unless you punish 
yourself for law breaking through an agreed action plan near the base of the 
pyramid, we will punish you much more severely higher up ... Once the pyramid 
accomplishes a world where most punishment is self-punishment, there is no 
longer a crisis of the state’s capacity to deliver punishment where it is needed’ 
(p 33). In other words, selective enforcement that incorporates RJ instead of doing 
nothing can become a virtue in itself, and at the same time it can release resources 
for intensive crime detection and punishment when that is needed. 
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The essence of Braithwaite’s argument is that it is better to persuade people and 
organisations to talk out their differences, agree on solutions and then work 
together harmoniously rather than to fight — whether the fight be in a legal forum 
or in less regulated ways. No one could disagree with this in principle, but making 
it happen is another matter. How wide and how high should the regulatory 
pyramid be? How fast should one move up it? How are problems of ‘regulatory 
space’ to be confronted in this model? The issue here is that while Braithwaite 
argues for the responsive pyramid to be applied equally to ‘normal’ and corporate 
crime, he does not confront the power relations that are likely to manipulate it in 
favour of vested interests. 

So far I have discussed this approach solely in the context of criminal justice, 
but Chapters 6-8 of RJRR apply it to the rest of the legal system, economic 
and social policy, and world peace making. Just as in crime and punishment 
the solution is often worse than the problem, so that is true also in the civil 
and world justice systems. Braithwaite argues that the most successful peace- 
making, for example the Marshall Plan which put Germany back on its feet 
after WW2, is restorative in nature. He develops a ‘responsive regulatory 
pyramid of international diplomacy’ (p 195). The International Criminal 
Court is endorsed, but only as the apex of the pyramid, its presence encouraging 
states to contro] their own citizens and armed forces. Similarly, he develops 
Parker’s idea of ‘responsive regulation of access to justice’ (p 254) and endorses 
the South African approach to Truth and Reconciliation as an alternative to the 
prosecution and alienation of agents of the former apartheid regime. From 
complaints against the police to bullying in schools, Braithwaite sees hardly a legal 
and quasi-legal process that would not be improved by having RJ at its root. He is 
not the only one. Thames Valley Police, the pioneer of restorative police 
cautioning, is now experimenting with the use of RJ in the police complaints 
system. 

Just as the criminal justice system favours the rich and powerful and does little 
for the poor and socially marginalized, so that is true of the civil and world justice 
systems, including civil ADR. And so Braithwaite argues that RJ, in its widest 
manifestations, can help to advance social justice and fight inequality. Since both 
offenders and victims of crime are predominantly poor and marginalized, the 
empowerment that RJ gives to offenders and victims is an empowerment of the 
least powerful groups. On the world stage, RJ would empower the poorer and 
weaker countries. The idea is that the state (or world wide institutions) guarantees 
procedural justice (through such things as human rights standards) while ‘popular’ 
justice is created from the bottom up. This is one way in which Braithwaite sees 
*... the State steering rather than rowing’ (p 255). 

RJRR is clearly written and passionate. Although committed to RJ, Braithwaite 
is more alive than many advocates to its dangers. For example, he observes that 
RJ is, or can be, almost all things to all people, which is both its appeal and the 
origins of its ‘horrible perversions’ (p 10). He also recognises the civil liberties 
dangers to alleged offenders entering RJ without lawyers, and the importance of 
human rights. RJ risks domesticating public disputes, such as domestic violence, 
and expanding public coercion into the private domain, through net-widening. 
Although Braithwaite tries to incorporate these concerns within his overall 
scheme, sceptics will not be convinced. Also, since RJ (if it works) is win-win in 
general, should it be imposed on the parties? Braithwaite argues that alleged 
offenders should always have the right to demand formal trials, but there is no 
discussion in RJRR about what rights, if any, victims should have. Nor is there 
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any discussion of the social and political forces standing in the way, in these 
illiberal times, of Braithwaite’s aspirations. 

There is no new theory in RJRR, nor any new data. Indeed, some of RJRR 
largely reproduces earlier writing. It is a remarkably original book, for all that. We 
have seen that it will not please desert theorists nor will it please abolitionists. Will 
it appeal solely to liberals? I hope not. After all, many leading RJ advocates and 
practitioners are police officers, both in this country and elsewhere. The book 
transcends criminology. Despite the epic scale of his canvas, Braithwaite does not 
claim to have all the answers, and some of the claims he does make are highly 
contestable. But that is not really the point. This book is primarily about the way 
we look at legal disputes and legal processes. Read it, and you will never see law in 
quite the same way again. 


Andrew Sanders* 


Danny Nicol, EC Membership and the Judicialization of British Politics, Oxford: 
Oxford University Press, 2001, xvi + 266 pp, hb £35.00. 


In his opinion in R v Secretary of State for Agriculture, Fisheries and Food, ex 
parte Factortame, (no 2), Lord Bridge famously stated: 


If the supremacy within the European Community of community law over the national law 
of the Member States was not always inherent in the EEC Treaty, it was certainly well- 
established in the jurisprudence of the European Court of Justice long before the United 
Kingdom joined the Community. Thus, whatever limitation of its sovereignty Parliament 
accepted when it enacted the European Communities Act 1972 was entirely voluntary. 


The first question which Danny Nicol sets out to answer in this fascinating book is 
whether Lord Bridge’s apparent assumption that Parliament knew what it was 
signing up to back in 1972 is borne out by the facts. The second, and equally 
interesting, question is: if Parliament did not know what it was doing, why should 
that be the case? After all, by 1972 both Costa v ENEL and Van Gend en Loos had 
been decided by the Court of Justice. The building blocks of the supremacy of 
Community law were firmly in place. Why would the UK Parliament not be aware 
of them? 

In order to answer these questions, Nicol conducts a thorough investigation of 
the political debates surrounding various key moments in the UK’s relationship 
with the EU: the first, abortive, applications for membership, the discussions 
surrounding accession andthe drafting and passing of the European Communities 
Act, the impact of the Single European Act, the Factortame judgment in the 
House of Lords, and the debates surrounding the Treaty of Maastricht. As his 
sources, he uses the records in Hansard of Parliamentary debates, articles and 
discussions from the press of the period, and biographies and autobiographies of 
leading political figures, as well as academic articles. Consequently, the book 
provides a refreshingly new perspective on what had perhaps become an 
overworked discussion concerning the impact of EU membership on the British 
constitution. In addition, Nicol provides two chapters of comparison. The first 
takes a simildr approach to the debates in Ireland surrounding accession to the 
EEC (as it was then). As the UK. and Ireland both joined at the same time, any 
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differences in what the UK and Irish Parliaments were expecting from accession 
may tell us something of the particularities of the UK approach. In a second 
chapter, he examines the debates in the UK surrounding the incorporation of the 
European Convention of Human Rights into British law by means of the Human 
Rights Act. Here, the interest is in whether there is anything about the nature of 
the EU in itself which affected Parliament’s attitude and level of knowledge. 

Overall, Nicol charts a move from a political constitution based on 
parliamentary sovereignty towards a more legal constitution where the role and 
power of the judiciary is increasingly recognised. The two comparative chapters 
remind us that the journey from a political to a legal constitution has not been 
completely made: the Irish example shows the impact of a fully judicialised 
constitution with a Supreme Court at its head, and the discussions around the 
Human Rights Act demonstrate that, despite everything, Parliament (and 
therefore, in practice, the Government) has still held on to its right to legislate 
contrary to the Convention. 

Looking, then, at the discussion as it is charted throughout the book, it becomes 
clear almost immediately that, despite what Lord Bridge appeared to think, 
politicians and Parliamentarians were not well informed by 1972 about the full 
legal consequences of membership of the EEC, and in particular had very little 
understanding of the recent, groundbreaking judgments of the Court of Justice or 
of the role which, as a consequence of these judgments, national courts could play 
to enforce Community law within a Member State. In part, this can be explained 
by the ‘invisibility’ of the Court of Justice and its judgments; Irish politicians, far 
more used to a powerful judiciary, nevertheless also seem to have failed to take on 
board either the case law of the Court of Justice or the new power of national 
courts to enforce Community law. Nicol also, however takes us on a brief but 
intriguing diversion into English administrative law, discussing decisions such as 
Anisminic v Foreign Compensation Committee, Padfield v Minister of Agriculture 
and Conway v Rimmer, all of which involved the courts extending their own power 
of review of governmental (and possibly even parliamentary) acts, and all of which 
were decided in 1968, at the time when the first applications for EEC membership 
were being made. Here he demonstrates that Parliament was equally ignorant of 
the way in which courts, through these decisions, were accruing to themselves new 
powers. The possibility of courts being able to overrule the Government, and even 
perhaps Parliament, seems genuinely not to have occurred to most Parliamentar- 
ians of the period. . 

Paradoxically, it is not until the decision in Factortame No 2 that there is real 
evidence of Parliamentarians becoming aware of the impact which Court of 
Justice decisions have on the British constitution, and the extent to which the 
British constitution has been changed by EU membership. Thus, a judgment 
which, on the surface at least, was based on the premise that Parliament must have 
known what it was doing in 1972 was itself in many ways the catalyst for Members 
of Parliament to realise what they had in fact done. Once Factortame had been 
decided, that group of MPs who were fast becoming known as the ‘Eurosceptics’ 
took up the erosion of legal sovereignty and the power of the Court of Justice as 
part of their argument against EU membership. Rather than simply asserting, as 
they had done in the past, that EU membership per se damaged UK sovereignty 
(in the sense of absolute power to decide her own destiny), the Eurosceptics began 
to argue that the problem with the EU was that certain aspects of essential 
sovereignty (in the sense of the power to deal with certain specific issues) were 
being lost. Sovereignty was no longer treated as an absolute, which could be kept 
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or removed, but as something which could be eroded. The analysis of the 
development of the use of the terminology of sovereignty, and the times when 
debate was hampered because the participants were using different meanings of 
sovereignty, is a particularly useful and perceptive feature of this book. Nicol’s 
chronological analysis of the changes in Parliamentary attitude concludes with a 
similar account of the passing of the Human Rights Act, exploring whether 
politicians were able to recognise the impact which that statute would have on the 
British constitution. His conclusion on this matter is that the constitutional 
implications of the Human Rights Act were very much to the forefront of the 
surrounding debates, in a way which they were not at the time of the passing of 
the European Communities Act. It is perhaps an obvious conclusion, given the 
development of arguments within the book as a whole, that this can be attributed 
to the changes and developments in the nature of the British constitution, and of 
Parliamentarians’ views of their part in it, and Parliament’s increasing 
vulnerability to judicial power. Unlike in 1968, when the threat of judicial 
dominance was inconceivable to most politicians, by 1998 the threat of judicial 
dominance had become real. 

Nicol distils from his investigation three overarching reasons why he thinks 
Parliament, until the 1990s, was so ignorant of the legal and constitutional 
implications of EU membership. First, he argues, politicians have not been all that 
interested in legal issues, even, perhaps surprisingly, when they have legal training 
or experience themselves. If the British constitution is really a political, rather than 
a legal, constitution, and given that Parliament, because of its supremacy, cannot 
be controlled by the law, it is natural that politicians will not engage seriously with 
legal issues. If, as members of government, they come into conflict with the law, 
they have their legal advisors to deal with the matter. Here, a clear distinction can 
be seen between the UK system and that of countries such as Ireland, boasting a 
legal constitution and a Supreme Court to enforce it. The undoubted 
transformation of the British constitution from political to at least quasi-legal 
owes a great deal to EU membership, as well as to the Human Rights Act. 

Secondly, Nicol points to the complexity of the EU as an obstacle to full 
understanding of the legal implications of membership. Most political discussion 
of the EU focuses on the political institutions — most notably, the Commission, 
which has tended to be treated as the ‘bogeyman’ of Eurosceptic criticisms. 
Politicians operating within a political constitution which places great value, at 
least in theory, on the independence of the judiciary find it difficult to recognise 
that the Court of Justice can have significant political and constitutional power. 
The separation of the Court of Justice from political discussion is, of course, not 
limited to the UK context. Throughout the current dialogue about the future of 
Europe, very little thought appears to be given to the possible role of the Court of 
Justice in the development of European integration, despite repeated calls by the 
Court for a rethinking of its role. It cannot be denied, furthermore, that the Court 
has benefited from this isolation, by taking advantage of the opportunity quietly 
to increase its own power (much as the UK courts did in 1968). 

Finally, Nicol suggests that the government contributed to the ignorance of 
Parliament by withholding the information they needed about the legal 
consequences of Community membership. A cynic might suggest that, by 
deliberately failing to draw Parliament’s attention to this question, the 
government was exercising a clear and effective political strategy. Nicol, however, 
tends towards the view that, although there was some deliberate withholding of 
information, government ministers were equally as insensitive to increased judicial 
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power as Parliamentarians were. Nevertheless, given the narrowness of the 
majority in favour of Community membership, it seems probable that, had more 
information been available to Parliament, a different decision might have been 
reached. 

Overall, this is a highly readable and very useful book, which is accessible to EU 
and public law specialists alike, as well as to students. In arguing how little interest 
politicians have in law, this lawyer became more conscious of the extent to which 
legal scholarship in its turn remains relatively isolated from political debate. Lord 
Bridge’s reasoning in Factortame, where this review began, demonstrates the 
dangers of this approach. Limiting himself to legal reasoning (as is perhaps 
inevitable for a Law Lord), he bases a significant constitutional shift on a factual 
fallacy, whereas, as Nicol affirms at the end of the book, the relationship between 
law and politics is the only possible justification for the Factortame judgment. In EU 
legal scholarship, the opinion is becoming more widespread that EU law cannot 
truly be understood without understanding something of the political debates 
surrounding it. This book shows that the same is true of the legal relationship 
between the EU and the UK, and indeed of UK constitutional law more generally. 


Chloé Wallace* 


Grant Huscroft and Paul Rishworth (eds), Litigating Rights: Perspectives from 
Domestic and International Law, Oxford: Hart Publishing, 2002, viii +354 pp, 
hb £30.00. 


With its origins in the proceedings of a 1998 New Zealand conference on 
Constitutional Rights, this rich and often fascinating volume well reflects the 
breadth of its original mandate, ‘to debate the subject of rights and the desirability 
of protecting them in constitutions enforced by judges’. Although underpinned by 
a common concern with constitutional rights and judges, the essays in this volume 
are grouped according to four rather disparate themes: Judicial Review and Bills 
of Rights, Liberty and Equality, Group and Indigenous Rights, and Inter- 
nationalism. I will restrict myself to discussion of the first three sections. 

The first group, Judicial Review and Bills of Rights, borders on the sceptical in 
its approach to judicial power. The tone is set in the first essay by Grant Huscroft. 
Noting the ascendance of the judicial enforcement of constitutional rights to the 
status of near human rights orthodoxy, Huscroft appeals on democratic grounds 
for the preservation of Parliamentary supremacy. Huscroft’s primary concern is 
with the ineffectiveness of constitutional limits on judicial action, and the resulting 
failure of democratic control. 

Although, as Huscroft notes, the defining element of modern bills of rights are 
the limitations which they allow on rights, Huscroft argues that the willingness of 
courts to adopt generous and purposive readings of constitutional rights strongly 
mitigates against legislative attempts to limit rights at the drafting stage. In 
support of this point Huscroft points to the Canadian Supreme Court’s 
importation of substantive meaning into the term ‘fundamental justice’ found in 
section 7 of the Canadian Charter of Rights and Freedoms. It is often argued that 
as this term was chosen with the specific intent of disassociating section 7 from the 
controversial history of US ‘due process’ jurisprudence, the term ‘fundamental 
justice’ should only ever have been given a bare procedural meaning by the court. 
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However, at the time of the Charter’s drafting the term ‘natural justice’ was well 
recognised in Canadian jurisprudence to have exactly this basic procedural 
meaning, and it seems significant that the drafters opted for a linguistic 
compromise between the two extremes. 

Huscroft suggests that the central obstacle to properly understanding the 
practical role of rights is the disjunction between the absolute and moral nature of 
their justification and the complex and highly politicised nature of their 
application. Although bills of rights are commonly justified in reference to those 
rights upon which most everyone agrees, their application is likely to be 
substantially more controversial. This argument is closely related to the one James 
Allan makes two essays later in reference to the common ‘Ulysses and the Sirens’ 
analogy of constitutional rights; we lash ourselves to the mast of constitutional 
rights so as to avoid the siren’s call to violate those rights in times of public 
distraction. Allan explains, quite rightly, that this analogy fails to capture the 
complex reality of constitutional practice, as the controversial nature of their 
application does not arise from a metaphorical turning-away from moral 
entitlement, but as a result of real disagreement about the extent and nature of 
those entitlements. Both Huscroft and Allan point to the politicised nature of such 
controversial applications, following Jeremy Waldron in arguing that at such 
times there is no reason to preference the views of judges. Huscroft argues that the 
disjunction between justification and application creates a mythology of rights 
which interferes with the idea of limiting rights on public policy grounds. 

Huscroft argues that even those constitutional rights moderated by clear 
statutory limitations and democratic overrides, such as those found in the 
Canadian Constitution, will inevitably be used by judges to constitutionalise their 
own policy preferences. Referring to the process of ‘dialogue’ between the courts 
and the legislature which is often suggested to lie at the heart of the Canadian 
constitutional order, Huscroft claims that for such.a dialogue to be meaningful it 
must be seen as legitimate. This requires the public to accept more than one 
authoritative constitutional interpreter, and if Parliament falls into a pattern of 
legislating in accordance with judicial wishes such formal authority that 
Parliament retains in relation to judges will be rendered moot. 

Although limits on judicial action can be overcome through creative adjudica- 
tion, it seems an exaggeration to suggest that this is necessarily related to the form 
of constitutional rights. Indeed, the Canadian Supreme Court itself has shown itself 
to be exceptionally responsive to arguments limiting constitutional rights justified 
under section 1 of the Charter. It seems similarly exaggerated to contend, as 
Huscroft does, that legislating in accordance with judicial advice negates 
Parliamentary authority. Parliament has empowered judges to rule on issues 
effecting constitutional rights as it wishes to avail itself of judicial advice, and the 
taking of that advice would seem hardly to endanger Parliamentary sovereignty. 
This seems especially true in Canada, where the legislature’s ability to limit Charter 
rights has been entrenched in both section-1 and the section 33 of the Charter. 

Huscroft’s argument appears to reflect wide-spread Canadian concern with the 
decline into. insignificance of the section 33 override. It should be understood, 
however, that the Canadian government has done a spectacularly bad job in 
educating Canadians as to the contents of their Constitution, and, as a result, 
most Canadians tend to imagine that it contains guarantees rather similar in form 
to the absolute and liberal guarantees of the US Bill of Rights. The screams of 
indignation which presently accompany even the suggestion of the use of this 
override no doubt partially reflect this depressing state of affairs. 
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It is equally true, however, that a strong element of public discomfort with the use 
of the override is a necessary feature of the Canadian Constitutional order, at least 
insofar as one wishes to avoid the prospect of legislatures invoking the override at 
will. Indeed, although the section 33 override has certainly been used less than the 
drafters of the Charter had envisaged, the primary burden: of constitutional 
exchange between the judiciary and the legislature was never intended to fall on the 
back of section 33, but on the limitation mechanism described in section 1. 

Allan and Huscroft also inappropriately minimise the democratising aspects of 
sections 1 and 33. Both sections require for their activation a clear statement of 
intent to limit Charter rights and, in the case of section 1, a principled justification 
asserting both the minimal and proportional nature of this limitation. Further, 
although both Allan and Huscroft assume that the correct way to frame an 
inquiry as to democratic accountability is in relation to the discretion of judges, it 
seems equally valid to link the question of democratic accountability to the use or 
non-use of the section 33 override by the legislature. If the section 33 override has 
not been used by the legislature to protect some essential aspect of public policy or 
democratic privilege, why not? To assume that use of the override will remain 
perpetually illegitimate in the eyes of Canadians makes no point about the 
democratic nature of their Constitution, it simply counts on their continuing 
confusion as to its contents. 

Similar arguments are made by Andrew Butler in support of the Canadian 
constitutional model. Butler argues that the section 33 override assures ultimate 
democratic control, while the structure of both section 1 and section 33, as they 
impose upon the legislature a duty of candour when limiting a right, can only 
enhance the democratic accountability of the legislature. Butler’s primary concern, 
however, is with incentives to challenge state action. As the Canadian Supreme 
Court is free to strike down unconstitutional legislation this offers a significant 
incentive for private litigation in defence of constitutional rights. 

The second group of essays, ‘Liberty and Equality’, is concerned with apparent 
conflicts between constitutional rights. Both Paul Rishworth and Nadine Strossen 
argue that rights to liberty and rights to equality do not conflict, but are mutually 
supporting. Rishworth relies on orthodox liberal concern with the restriction of 
state power, and the distinction this produces between liberal constitutional rights, 
properly understood as rights against the state, and the sphere of free individual 
action these rights protect. Private actors are not under the same duty as the state 
to assure that their actions are constitutional. The burden instead falls on the state 
to make sure liberty rights are protected equally, especially among those who are 
likely to face discrimination, who may then use those liberty rights to make 
appeals for greater equality of treatment. 

One problem with this explanation is that no-legal system that I can think of 
actually adheres to such a strict separation between state and private power in the 
enforcement of constitutional rights. Even the US Supreme Court, which is 
notably concerned to restrict the effect of constitutional rights to so-called ‘state 
action’, enforces constitutional liberties against private actors, as in the well 
known first amendment cases of Marsh v Alabama (1946) and Pruneyard Shopping 
Center v Robins (1980). This objection would be less important if Rishworth was 
making a prescriptive argument for the restriction of constitutional effect to ‘state 
action’, but Rishworth is content to point to what he explains is the ‘liberal 
orthodoxy’ on the subject. 

A much stronger case for the mutually consistent nature of equality and liberty 
tights is made by Nadine Strossen, President of the American Civil Liberties 


172 © The Modern Law Review Limited 2003 


January 2003] . ae Reviews 
Union. Strossen argues:that contemporary restrictions of freedom of speech have 
notably failed to achieve their stated ends of increased equality or tolerance. 
Arguing that increased state powers to censor have been used to disproportio- 
nately target progressive and minority causes, Strossen makes a compelling 
historical case for the pragmatic importance of free speech to the advancement of 
the equality interests of the vulnerable. The point is a simple one, but it bears 
repeating: when you grant the power.to censor in the name of a political value, 
you give it to the police, and no matter how laudable the justifying political value 
is, it is the police who determine the day-to-day application of that power. 

The third section, Group and Indigenous Rights, ploughs rather less familiar 
ground. Eddie Durie, President of the Waitangi Tribunal, presents a strong 
argument for the constitutional protection of the rights of the Maori people. 
Beginning with a comparative survey of international approaches to aboriginal 
rights, Durie moves beyond the usual Anglo-American suspects to reach as far 
afield as Brazil and Norway for examples of the manner in which the law has 
recognised diverse forms of aboriginal title. Durie notes that the recognition of 
aboriginal title is familiar from the colonial experience, pointing to the Privy 
Council’s extensive experience with African customary law as an example of the 
way in which the common law has in the past recognised novel forms of title. 

Durie argues that the refusal to recognise aboriginal cultural norms, combined 
with the natural tendency of a community to culturally retrench in the face of 
overwhelming cultural threats, has contributed to the reactionary isolation of 
certain aboriginal social norms which may have otherwise continued to develop 
along more egalitarian lines. Although foreign intervention can affect radical 
change, it can also suspend cultural development. Thus, certain inegalitarian 
aspects of aboriginal society which make western liberals nervous about the 
prospect of recognising group autonomy, the status of women for example, may 
be traced back to prior failures of recognition. 

Durie also suggests that the UN Human Rights mechanisms would not be 
impaired by the recognition of group rights, so long as they were moderated by 
what Durie refers to as the ‘doctrine’ of cultural relativism. This triggers an 
inexplicable intervention by Tim Dare, who attacks Durie’s introduction of 
cultural relativism here as if it was the most simple-minded model of moral 
relativism. Indeed, Dare conflates the two ideas to the extent of citing work on 
moral relativism by Bernard Williams and David Wong in support of his critique 
of Durie, while continuing to refer specifically to ‘cultural’ relativism. 

Despite Dare’s critique, it seems absolutely clear that Durie is not talking about 
` anything like moral relativism, but, as in the definition of cultural relativism he 
offers, equally valid but diverse patterns of ‘social logic’. Although I am not 
exactly certain what he means by ‘social logic’, it certainly seems to allow for 
moral judgment, as evidenced in his preferencing of the Tunisian interpretation of 
Shari’a law in regards to the status of women over the Iranian interpretation. 
Whatever ‘social logic’ entails, it is at the meta level of models of social norms, 
and, therefore, does not invite the mismatch between meta-normative scepticism 
and prescriptive arguments for moral tolerance which dog moral relativism. 

A more interesting critique of Durie’s position-is provided by Andrew Sharp, 
who starts out from those theories which value group rights because of their 
importance for individual development. This fits in well with both communitarian 
and liberal approaches to group rights, as they consider. groups as morally 
significant only to the extent that they fulfil and express the autonomy of 
individuals. On the other side are those theories which consider groups to be 
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themselves morally basic. Sharp argues that neither the communitarian nor the 
liberal approach to group rights captures the special importance of the social 
group to aboriginal communities like the Maori. It is this distinction, between 
what Sharp refers to as ‘fundamental’ group rights, that is, morally fundamental, 
and ‘derivative’ group rights, that is, derived from the. moral autonomy of 
individuals, and not group rights generally, which marks the most significant 
departure from the traditional liberal account of rights. 

What concerns Sharp is the ability of ‘fundamental’ groups to cope with 
disagreement. Sharp believes that if the group itself is morally fundamental, this 
logically entails that there can be no individual, institution, or convention within. 
the group capable of settling disputes. Inevitably, therefore, every significant 
dispute will end in either appeals to outside-actors or outright political paralysis. 
However, both Daré and Jeremy Waldron, in his contribution to this volume, 
suggest a number of ways in which such fundamental groups may accept ordinary 
political conventions as determinative through reference to an external theory of 
epistemological authority. As Waldron explains, ‘there is no reason to-think that 
just because a group decides by majority rule the decision itself is nothing but the 

- aggregate preferences of the individual members’. There are any number of ways 
in which familiar decision-making mechanisms may be adopted for use by a 

morally ‘fundamental’ group by crediting the outcome with an exceptional 
„authority grounded in, for example, metaphysical grace or supervision, or even the 
overriding concern of the group for the clear determination of outcomes, as 
opposed simply to the political preference of the majority. 

If this volume is at times humdrum, the four essays making up the section 
on group rights are the single best available introduction to this highly contested 
area. 


M.A. Sanderson“ 
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Unwilling Fathers and Abortion: Terminating Men’s 
Child Support Obligations? 


Sally Sheldon” 


There is broad agreement across the western industrialised world that men who 
father children outside of marriage share in an obligation to support their offspring 
financially. Against this consensus, some men’s groups have claimed that if women 
are accorded control over the decision to continue or to terminate a pregnancy then 
it is unfair to hold genetic fathers financially liable for child support. This paper 
assesses the merits of this claim from a feminist perspective. Having considered a 
number of arguments, it suggests that the currently accepted grounding of child 
support liability (in voluntary creation of need) provides little scope for refuting 
the men’s groups’ argument. The paper then moves on to argue that voluntary 
creation of need is, however, inadequate as a basis for child support liability, and 
that the current analysis offers compelling grounds for preferring a collective 
model of support obligations. 


To saddle a man with at least eighteen years of expensive, exhausting child support liability 
on the basis of a haphazard vicissitude of life seems to shock the conscience and be arbitrary, 
capricious, and unreasonable, where childbirth results from the mother’s free choice-... a 
man no longer has any control over the course of a pregnancy he has biologically brought 
about [and] it is unjust to impose responsibility where there is no ability to exercise control. 
Although the father played an initial physical role in the creation of the fetus, he no longer 
has any control over the process which converts his biological act into personhood. The 
father’s participation in the procreative process begins and ends with the sexual act; from the 
moment of conception on, all control and authority concerning the fate of the pregnancy 
rests with the mother. The father’s role, in terms of decision making power, is reduced to 
impotent bystander ... As the authority to cause a birth has shifted exclusively to the 
woman, so too should the responsibility flowing from the result of her unilateral exercise of 
that authority shift to her solely, away from the helpless third-party father.! 


* Law Department, Keele University. The research for this paper was carried out during my time 
as a visiting scholar on the Gender, Sexuality and the Family Program at Cornell University. I am 
grateful to Keele University for allowing me sabbatical leave and to Martha Fineman and Kristine 
Shaw for the warmth of the welcome and the continued intellectual stimulation which they 
provided during my visit. I would also like to thank Marie Fox, Daniel Monk, Steve Wilkinson 
and the anonymous readers fort the MLR for their insightful and constructive comments on earlier 
drafts of this paper. 








1 M. B. Kapp, ‘The Father’s (Lack of) Rights and Responsibilities in the Abortion Decision: An 
Examination of the Legal-Ethical Implications’ (1982) 9 Obio NULR 370, 376-377. 
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Introduction 


There seems to be broad agreement in much of the western industrialised world 
that men who father children out of marriage share an obligation to support them 
financially. As one leading American family lawyer puts it: 


[t]he duty that parents have to support their children rests, in our culture, on the widely 
shared belief in each person’s responsibility for his voluntary actions and in deeply rooted 
notions of what it means to be a parent. Conservatives feel additional anger when they, as 
taxpayers, are required to pay for children born of nonmarital] relationships that they 
consider immoral. Liberals feel anger of another sort. They deplore the gendered nature of 
the problem. They know that i iti is men who walk away from their children, and women left in 
poverty who bear the burden.’? 


Against this consensus, some commentators (who, for the purpose of this article, I 
will refer to as ‘men’s advocates’) cry foul.? They claim that if women have 
complete control over the decision to continue or to terminate a pregnancy then it 
is unfair to hold genetic fathers financially liable for child support.* 

As a feminist, I have long assumed that all genetic fathers should share in the 
costs of raising a child for broadly the reasons which Chambers identifies above as 
‘liberal’. Women are clearly disproportionately burdened (in both financial and 
other ways) by the care of children and this i is a significant part of any convincing 
explanation of the feminisation of poverty." This gross inequity would only be 
exacerbated by removing men’s automatic liability for child support. Yet, on its 








2 D. L. Chambers, ‘Fathers, the Welfare System and the Virtues and Perils of Child-Support 
Enforcement’ (1995) 81 Va L Rev 2575, 2588. Gwendolyn Mink detects the same consensus 
between conservatives, moderates, and liberals and many middle-class feminists, noting that 
‘across thirty years of welfare reform, the only true faith has been in the child support obligation 
of the absent father’, see G. Mink, Welfare’s End (Ithaca: Cornell University Press, 1998) 78. 

3 The men’s and fathers’ rights movement is a disparate, complex and evolving body representing a 
variety of (sometimes conflicting) interests, see: A. Gavanas, ‘The Fatherhood Responsibility 
Movement: the Centrality of Marriagé, Work and Male Sexuality in Reconstructions of 
Masculinity and Fatherhood’, in B. Hobson (ed), Making Men into Fathers: Men, Masculinities 
and the Social Politics of Fathers (Cambridge: Cambridge University Press, 2002), and W. F. 
Horn, D. Blankenhorn and M. B. Pearlstein, The Fatherhood Movement: A Call to Action 
(Lanham and Oxford: Lexington Books, 1999). I use ‘men’s advocates’ as a convenient shorthand 
and do not mean to imply that all those who write on men’s studies or masculinities, or even all of 
those involved in the men’s and fathers’ movement(s) would agree with the views advanced in this 
name. 

4 That putative fathers have no legal right to prevent their sexual partners from terminating 
pregnancies has been established in the UK in the cases of Paton v BPAS [1979] QB 276, C v S 
[1988] QB 135, aff'd CA, and Kelly v Kelly [1997] 2 FLR 828; in the European Court of Human 
Rights (at least for early pregnancy) in Paton v UK (1980) 3 EHRR 408; in Canada in Murphy v 
Dodd (11 July 1989), Toronto 1566/89 (Ont S C) and Tremblay v Daigle [1989] SCR 530, 62 DLR 
(4"") 634; and the USA in Rothenberger v Doe (1977) 149 NJ Super 478; 374 A 2d 57; Coleman v 
Coleman (1984) 57 Md. App 755; 471 A 2d 1115. The unconstitutionality of spousal consent, veto 
or consultation provisions has also been established in the USA in Planned Parenthood of Central 
Missouri v Danforth, CS Ct 1976) 428 US 52, 96 S Ct 2831 and Planned Parenthood v Casey (S Ct 
1992) 505 US 833, 112 S Ct 2791. 

5 62 per cent of lone parent families (the vast majority of which are headed by women) were 
officially defined as living in poverty in 1998/9, compared to only 24 per cent of two parent 
families, see Department of Social Security Households Below Average Income: 1994/95~-1998/9 
(2000). By talking of ‘burdens’ here, I do not mean to suggest that raising children does not also 
bring benefits. Rather, following Martha Fineman, I am using ‘burden’ to signify ‘that there are 
costs associated with what women typically do as caretakers in society. These labors may provide 
“joy,” but they are also burdensome and have material costs and consequences. Not to recognize 
them as “burdens” is to ignore the costs to women and to continue to make women’s labor 
invisible, as well as to condone that it is uncompensated.’ M. Fineman, The Neutered Mother, the 
Sexual Family and Other Twentieth Century Tragedies (NY and London: Routledge, 1995) 162. 
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own, I find this inadequate as a rebuttal of the claims of the men’s advocates. 
Concerns about gender inequality alone cannot justify fixing financial duties 
towards genetic children onto particular individuals, in this case their unwilling 
genetic fathers.© And the arguments which are typically made for fixing this 
obligation on these specific individuals are problematic to me precisely as a 
feminist. Notably, conservatives frequently claim that those who do not want to 
procreate should not have sex, or that those who fail to use contraception should 
‘face the consequences’ of their ‘reckless’ behaviour. This argument is one which 
has historically been used to deny access to abortion services and that should at 
least give pause for thought before feminists or liberals choose to invoke it in this 
context. 

This paper represents my attempt to think through the argument made by the 
men’s advocates. It is intended to provoke discussion with other feminist and 
liberal thinkers who, I suggest, should be uneasy with relying on the conservative 
argument outlined above. Consequently, for the purposes of this paper, I will take 
as given firstly that allowing women to separate sex from procreation inter alia by 
way of liberal access to abortion is a good thing, and secondly that the abortion 
decision should belong to the pregnant woman. In the light of these assumptions, 
in what follows I will sketch the most sophisticated form of the men’s advocates’ 
argument before looking at some possible rebuttals which do not rely on the 
inseparability of sex and procreation. I will begin, though, by providing some 
background to this discussion through setting out the most commonly accepted 
ethical basis for child support obligations. 


The obligation to pay child support 


The duty of parents to provide for the maintenance of their children, is a principle of natural 
law; an obligation laid on.them not only by nature itself, but by their own proper act, in 
bringing them into the world; for they would be in the highest manner injurious to their 
issue, if they only gave their children life, that they might afterwards see them perish. By 
begetting them, therefore, they have entered into a voluntary obligation, to endeavour, as far 
as in them lies, that the life which they have bestowed shall be supported and preserved. Thus 
the children will have a perfect right of receiving maintenance from their parents. 


To many, the assumption that genitors are obliged to provide for their children 
may seem so obvious as to be in need of no justification.® It can be traced back to 
before Blackstone who located its roots in natural law and the parents’ ‘own 
proper act, in bringing [children] into the world’.? Whilst most contemporary legal 
theorists reject natural law as a way of grounding obligations, the idea of 
voluntary creation of needs still seems the most plausible and commonly accepted 
explanation of genitors’ liability for child support.'!° According to this idea, 





6 If our sole concern in imposing child support obligations on genetic fathers was to address gender 
inequality, then we would be far better off imposing a tax on all (childless) men. 

7 W. Blackstone, 1 Commentaries on the Laws of England (1765) 447, at 247. Blackstone himself was 
relying on the authority of Pufendorf, Law of Nature and Nations (1688). 

8 For example, in the US case of Doughty v Engler 112 Kan 583, 584, 211 P 619 (1923), the Court 
noted that the father’s non statutory duty to support his illegitimate child has been ‘accepted as a 
matter of course without the assignment of any reason.’ 

9 See note 7 above. 

10 For reasons of space, other possible arguments are not dealt with here. The most convincing 
would see financial liability as operating either as a deterrent against the creation of children 
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genitors’ obligations are grounded in an idea of consent (either to procreation 
itself or to running a risk of it). But to what is a man deemed to have consented 
and when does this consent take place? Given that an unwilling father is by 
definition opposing the birth of the child, the argument must be that he was 
consenting to run the risk of pregnancy when he consented to engage in particular 
kinds of sexual activity. Thus, it is said, if men do not want to father children then 
they have a clear choice — not to engage in those activities liable to result in 
insemination: 


few men ... can be forced to engage in intercourse without taking appropriate pre- 
cautions. Therefore, a responsible man who willingly engages in an act with known 
possible consequences may fairly be held responsible for those consequences. If he is not 
willing to be held responsible, he should not commit the act in question ... The principal 
focus of a contract concept should not rest upon a man’s liability for support but 
upon highlighting his responsibility for ensuring that conception not occur either by 
abstaining from intercourse or by taking necessary contraceptive precautions for his own 
protection.!! 


It is on precisely this point that the men’s advocates have waged their attack. 


Abortion as breaking the causal chain between sex and procreation 


In its most sophisticated form, the claim made by some men’s advocates is that 
safe, legal abortion has challenged the inevitability of the causal link between sex 
and procreation for women and, as such, it is unfair not to allow that this chain 
may also be broken for men in certain circumstances. This is well expressed by the 
two following commentators: 


By legalizing abortion we gave women the right to say ‘I know a child was conceived, but I 
refuse to accept the parental responsibilities because I can’t afford the parenthood right 
now... or because I’m not emotionally ready to handle them ... or, because I want to finish 
school or build a career first ... or, maybe I just want to use my money for a new car or 
spend the next nine months in Europe ... or frankly, it’s none of your business. No one is 
going to give me parental responsibilities unless I choose to have them .... We are no longer 
being truthful when we chide the male defendant, “It took two to make the baby. It isn’t fair 
for you to leave her stuck with the problem.” It might have taken two to conceive the 
embryo, but thanks to legalized abortion, only one person controlled whether or not a baby 
was made. Today, the only women who become mothers are women who choose consciously 
and deliberately to become mothers. !? 

The traditional causal chain — intercourse, conception, birth — is seen to have a new link: the 
conscious decision of whether to abort, inserted between conception and birth. The 
conscious decision in the former chain, the assumed mutual decision of whether to have 





outside of a stable heterosexual quasi-marital unit, or as a punishment for having done so. But 
feminists have argued strenuously against the prohibition of abortion on the basis that 
continuation of pregnancy would punish or deter women from (irresponsible) sexual behaviour. 
While it is clearly possible to make a distinction here on the basis that forcing someone to 
continue a pregnancy is qualitatively different from forcing someone to pay child support, I would 
suggest that the better argument is that people should not be punished for extra-marital sex (or 
extra-marital creation of children) at all unless these activities can be correctly characterised as 
harmful. This is further explored below, see notes 50-55 and accompanying text. 

11 E.M. Young, ‘Threshold Issues Associated with the Parental Obligation of Child Support’ in J. 
Casserty (ed), The Parental Child-Support Obligation (Lexington MA: Lexington Books, 1983) 68. 

12 F. Hayward, ‘Abortion Rights for Men: Some Careful Thinking About Fathers’ Rights’ (1996) 20 
Everyman: a Men’s Journal 8, 8. 
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intercourse, and the risk of the consequence of conception and birth, are now superseded by 
a unilateral decision on the part of the mother. The man may publicly state his wishes that 
the woman abort and may even offer to pay for the procedure, but the decision is solely the 
woman’s. Under current law if the decision is negative, the man is liable to support the child 
under the same conditions that any other child-support determination is made. Is this a fair 
and equitable situation for the man? ... By so unequivocally removing the man from the 
supposed causal relationship between the decision to abort and the birth of the child, it may 
be argued that his liability to support should take that fact into consideration. Specifically, 
the woman’s decision not to abort when the man wishes otherwise should place the burden of 
support on the woman. The scientific possibility, medical safety and legal permissibility of 
abortion make this a tenable argument, assuming, of course, that the woman is free to 
choose because there are no medical, religious, or other uncontrollable obstacles to that 
choice. 


These authors have been joined by some feminists in expressing concern at the 
perceived disjuncture of men’s rights and responsibilities in this context, a former 
president of the US National Organisation of Women noting that: 


Justice ... dictates that if a woman makes a unilateral decision to bring [a] pregnancy to 
term, and the biological father does not, and cannot share in this decision, he should not be 
liable for 21 years of support. Or, put another way, autonomous women making independent 
decisions about their lives should not expect men to finance their choice.!* 


In other words, the state of affairs familiar to Blackstone where having sex could 
be understood as involving consent to run the risk of procreation no longer 
pertains. In agreeing to have sex, sexual partners do not necessarily agree to 
procreate:!> 


Many believe that individuals’ willingness to have heterosexual intercourse represents 
prima facie evidence of their willingness to accept the financial consequences associated 
with a pregnancy and possible birth. This traditional view of sexuality is inconsistent, 
though, with a progressive view of consensual sex as an opportunity for personal expression 
and development, independent of reproductive needs. Sex, seen in this contemporary 
light, does not excuse men and women from acting ethically. It merely implies that 
individuals who are capable of financially supporting their own children should be 
given the opportunity to make personal and informed decisions about how they wish to 
express their, sexuality, while at the same time stipulating their preferences about 
parenthood.'© 


On this basis, some American commentators have suggested the need for new, 
consent-based, mechanisms for the attribution of paternal rights and obligations. 
In 1992, the US National Center for Men suggested that partners should be 
allowed to sign a ‘Consensual Sex Contract’ outlining terms under which they 


13 Young, note 11 above, 62-63. Young goes on to express reservations about this argument, citing 
economic disparity between men and women, the needs of children and a concern that they should 
not become the burden of the taxpayer. See also G. Swan, ‘Abortion on Maternal Demand: 
Paternal Support Implications’ (1975) 9(2) Val U L Rev 243, 265, 266; Kapp, note 1 above. 

14 Karen DeCrow, letter to the editor, New York Times Magazine (9 May 1982), cited in W. 
Marsiglio, Procreative Man (New York and London: New York University Press, 1998) 97. 

15 This leaves open the question of whether they may be consenting to run the risk of pregnancy and 
therefore retain an obligation to share in the cost of terminating that pregnancy if it is unwanted. 

16 Marsiglio, note 14 above, 182. Note that Marsiglio would limit this ability to opt out of child 
support liability to situations where the woman is capable of supporting a child without male 
assistance. In the light of Marsiglio’s previous argument, this is a rather curious exception which 
allows the interests of the tax payer to trump those of the genetic father, without any supporting 
argument for why this should be so. 
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agree to have sex.'” More recently, sociologist William Marsiglio has made a similar 
argument for what he calls a Pregnancy Resolution/Child Support Contract.!® 
Taking the contractual model to greater lengths, one group of authors have even 
argued for a legal agreement which would allow a woman also to assign her right 
to decide whether or not to terminate a pregnancy to her sexual partner.!? Others 
have argued that the male genitor should have the right to decide whether to 
recognise a child at some point after conception, thus mirroring the woman’s right 
to decide whether or not she wishes to go ahead with pregnancy and to become a 
mother. If the man refuses to do so, it is claimed, he should acquire neither the 
rights nor the responsibilities associated with parenthood.” In other words, given 
that safe legal abortion has made parenthood a choice for women, so too should it 
make it one for men. 


A feminist rebuttal? 


Have the men’s advocates got a point? Of course, as noted above, some would 
argue that in agreeing to sex, men do agree to procreation and that it is immoral, 
irreligious or (in the rhetoric which tends to be more popular in contemporary 
times) ‘irresponsible’ to separate these two things. For such commentators, child 
support liability can serve to act as a punishment or deterrent for the unmarried, 
the promiscuous or the otherwise sexually feckless. This is an easy move for 
conservatives, who often aim to remove or to limit abortion rights on the same 
basis. However, these arguments are not ones which should appeal too readily to 
feminists (or to many liberals) who have fought too hard and too long against the 
operation of this assumption with regard to women, now to accept its operation 
with regard to men.” Marsiglio is surely right in recognising that most commonly 
people have sex for reasons other than procreation and feminists have typically 
greeted legal recognition of this social fact as a good thing. 

In what follows, I look at three other kinds of argument which may seem more 
appealing to feminist and liberal thinkers. The first focuses on the needs of the 
child, the second on challenging the idea that continuing a pregnancy represents a 
‘choice’ for women, and the third explores whether abortion decisions are ‘special’ 








17 One clause reads: ‘We’re not ready to be parents now. If an unplanned pregnancy occurs, neither 
of us will try to force the other into parenthood’, cited in ibid 98. 

18 ibid 175-183. 

19 P. Feaver, R. Kling and T. Plofchan, ‘Sex as Contract: Abortion and Expanded Choice’ (1992- 
1993) Stan L & Pol’y Rev 211. For a robust rebuttal, see M. Fineman, ‘A Legal (And Otherwise) 
Realist Response to “Sex as Contract”’ 4(1) Col Jo Gender and Law 128. 

20 This accords with a view of parenthood based on intention to parent. For an examination of this 
view see J.L. Hill, ‘What does it mean to be a Parent?’ (1991) 66 NYUL Rev 353-420; G. Douglas, 
‘The Intention to be a Parent and the Making of Mothers’ (1994) 57 MLR 636, commenting on 
the decision of the Californian Supreme Court in Johnson v Calvert (1993) 5 Cal 4th 84. For the 
relevance of intention in grounding parental rights in the UK context, see further S. Sheldon, 
‘Unmarried Fathers and Parental Responsibility: a Case for Reform?’ (2001) 9(2) FLS 93. 

21 The similarity between the arguments used by the men’s advocates in this context and feminists 
defending abortion rights is striking. For example, the US group Choice for Men respond to the 
question: ‘Can’t men avoid paying child support by just using condoms?’ with an argument often 
made in defence of abortion rights: “Proponents of legalizing choice for men generally support 
contraception, but keep in mind that condoms are unreliable. Condoms have a 16% annual 
failure rate. After just four years you can bet on having an accidental pregnancy and after 20 years 
of using condoms, the chances are that a man will most likely experience not one, not two, but 
three accidental pregnancies!’ http://www.nas.com/c4m/faq.html (visited 23 April 2002). 
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in a sense which means that they cannot play the role which the men’s advocates 
suggest. 


The needs of the child 


Continuing a pregnancy will produce a child with a bundle of practical, emotional 
and financial needs. Legally, it is not open to genetic parents to bargain away the 
rights which will accrue to that child on birth and, regardless of what is said before 
a pregnancy is conceived, the child’s right to support cannot be waived by its 
mother.” While it is clearly right that the mother should not be able to sign away 
rights belonging the child, however, what is lacking in this argument is some 
grounding for why the genetic father should have the responsibility for meeting 
the needs of his children in the first place. The very issue under discussion is 
whether there is any sustainable basis for the child to claim a right to support from 
its genetic father. What is it that grounds the right which cannot be waived? Surely 
it is not merely the genetic relationship — to note a genetic link is to state a 
biological fact, not to present an ethical justification.” Nor can parental 
obligations be grounded in nothing more than factual causation, that is in the 
idea that if you create a set of needs (here by bringing a child into the world) that 
you have a duty to meet those needs to the best of your ability. Factual causation 
does not fix legal or ethical duties without something more.” Some further 
element is necessary and Blackstone’s explanation of parental obligation does 
introduce such a further requirement — that the creation of needs is voluntary. But 
this brings us squarely back to the men’s advocates’ argument that, in cases where 
the genitor is unwilling to become a father, sex may have been voluntary but the 
creation of a child was not. 


Continuing a pregnancy is not a ‘choice’ 
A second possible strategy for rebutting the men’s advocates’ argument lies in 


attacking its premise that the availability of safe, legal abortion makes continuing 
a pregnancy a matter of ‘choice’ for women. If birth does not result from a 














22 The Child Support Act 1991, s 9(3) makes it clear that child support obligations cannot be left to 
the free will of the parents: the fact of having entered into a maintenance agreement will not 
preclude a parent with care from applying for a maintenance assessment at some later date. This 
provision reflects the earlier decisions of Hulley v Thompson [1981] 1 WLR 159 and Crozier v 
Crozier [1994] 1 FLR 126, 135. Similarly, the US courts have held that personal agreements 
concerning contraception are not relevant to determinations of child support liability, which is 
based on the financial situation of the parents and the needs of the child. See in particular: Straub 
v BMT (1994) 645 NE 2d 597. 

23 As a matter of social fact, a lot of genetic links do not give rise to social obligation. The closest 
genetic link you could have would be to your clone: would this of itself imply an obligation to 
support him or her? We do, as a matter of fact, often claim that people owe special obligations to 
different categories of genetic relation, but what the cloning example suggests is that our ethical 
intuitions about obligations are grounded not in the genetic fact alone but in the social and legal 
structure which has been built upon it. 

24 In terms of factual causation, one is created not just by one’s parents but also by all one’s 
grandparents, great grandparents and beyond. Causation is an extremely complex concept which 
has generated a vast legal and philosophical literature, but my point here is hopefully an 
uncontroversial one: that while factual causation may be necessary to ground certain kinds of 
obligations to other people, it is never sufficient to do so. For an early and influential discussion of 
causation see: H.L.A. Hart and A.M. Honoré, Causation in the Law (Oxford: Oxford University 
Press, 1959). 
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voluntary choice, then their argument fails in two possible ways: first it cannot 
break the causal chain between sex and procreation (as the latter would then 
appear as an inevitable consequence of the former); and secondly, they have no 
way of distinguishing between the man’s and woman’s relationship to the child (ie 
if neither made a voluntary choice to procreate, then neither would be financially 
liable in child support on the basis of voluntary creation of need). 

Do women exercise choice when continuing a pregnancy?” Feminists have 
certainly relied heavily on claims to reproductive choice in campaigns around 
abortion. The ‘Pro-Choice’ movement has argued specifically to retain that name, 
with activists repeatedly pointing out that they are not ‘pro-abortion’ but aim only 
for appropriate support and facilitation of whatever decision a pregnant woman 
wishes to make. Feminists have criticised the Abortion Act 1967 for its 
representation of maternity as an unconsidered norm or default position, with 
abortion only available for those who somehow fail to conform to the model of 
the good mother.”° Far better, it has been argued, to emphasise pregnant women’s 
capacity to make the best decisions about their pregnancies — whether that be to 
continue or to end them.” 

At the same time, a major and recurring theme of feminist scholarship has been 
uneasiness with the idea of choice. This stems from a clear recognition of the role 
which claims of ‘choice’ have played in justifying women’s continued subordina- 
tion. For example, women’s continued inferior position in the labour market has 
been explained as a result of individual women’s choices to prioritise home 
and family.*® As such, it is important to recognise that decisions are never made in 
a vacuum. In making choices, we are all influenced both by the opportunities 
presented to us and the attitudes of those with whom we interact.” Feminists have 





25 An interesting example of judicial approval of the idea that continuing a pregnancy represents a 
positive choice is provided by the US case of Miller v Albright 523 US 420 (1998). Here the 
Supreme Court considered a provision granting automatic US citizenship to the child of a US 
unmarried mother and an alien father, whilst requiring affirmative steps to create or confirm the 
relationship where the child was born to a US unmarried father and alien mother. Refusing to 
strike down this distinction as an unconstitutional gender-based classification, the majority 
reasoned: ‘fijf the citizen is the unmarried female, she must first choose to carry the pregnancy to 
term and reject the alternative of abortion — an alternative that is available by law to many, and in 
reality to most, women around the world ... [The law] rewards that choice and that labor by 
conferring citizenship on her child’ (per Justice Stevens at 420). For the majority of the Court, the 
continuance of pregnancy is a positive and conscious choice implying a recognition of, and 
commitment to, the eventual child. 

26 For example, M. Boyle, Rethinking Abortion (London: Routledge, 1997); S. Sheldon, ““Who is the 
Mother to Make the Judgement?” the Construction of Woman in English Abortion Law’ (1993) 1 
FLS 3; and S. Sheldon, Beyond Control: Medical Power and Abortion Law (London: Pluto, 1997). 

27 See for example, S. Sheldon (1993) ibid, particularly at 22. Note that my claim here was explicitly a 
strategic one — to construct an image of the rational, self-determining, responsible and mature 
pregnant woman who can best serve the needs of the ‘concrete women who stand behind her’. 

28 “The old notion that women are not intelligent enough or lack the moral accountability to be 
leaders in business, politics, or the academy | has been replaced by justifications centered on 
women’s choice. This explanation of women’s disadvantage is particularly prominent in the 
discourse on women in the workplace. The conventional wisdom is that because women place 
more importance on their families, they voluntarily choose to subordinate their career and job 
aspirations for the sake of their children or their partners. This rationale allows employers to 
make the paradoxical claim that women actually prefer lower-paying jobs or jobs that offer little 
opportunity for advancement.’ M. Chamallas, An Introduction to Feminist Legal Theory 
(Gaithensburg: Aspen, 1999) 20. 

29 ibid 21. See also V. Shultz, ‘Telling Stories about Women and Work: Judicial Interpretation of Sex 
Segregation in the Workplace in Title VII Cases Raising the Lack of Interest Argument’ (1990) 
103 Harvard L Rev. 1749; J. Williams, ‘Deconstructing Gender’ (1989) 87 Mich L Rev 797, 830: 
discussing the ‘extent to which women use [women’s culture] against themselves, as they do every 
time a woman “chooses” to subordinate her career “‘for the good of her family” and congratulates 
herself on that choice as a mature assessment of her own “priorities”; and J. Williams, “Gender 
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also expressed particular concern about the use of choice as a foundation for 
abortion rights worrying that, in a consumerist society, ‘choice’ now is understood 
as ‘referring to a selection between more than one ideal in an effort to fulfil wants, 
wishes or desires’ and thus provides a skewed and inaccurate representation of 
women’s experience of abortion decisions.*° In the context of reproduction, Jo 
Bridgeman has argued that: 


Neither the unpleasant side effects nor risks to health of contraception, the lack of social 
provision to assist in the cost of bringing up a child which forces a woman to choose to 
abort, nor the physical and emotional pain of high-tech, low-success fertility treatments are 
acknowledged. The focus upon choice masks the circumstances in which women make 
decisions about pregnancy and childbirth.?! 


In the context of pregnancy decisions, the circumstances to which Bridgeman 
might wish to direct our attention are well known. Putting to one side the case of 
Northern Ireland,** access to abortion services is relatively liberal in the UK. Well 
entrenched obstacles to reproductive choice nonetheless still exist — most seriously for 
young women, women living in remote areas and ethnic minority women.*® 
The fact that the medical profession are gatekee ers to termination services 
enhances doctors’ control over abortion decisions.** Other powerful determining 
factors will include the woman’s economic situation, the difficulties of combining 
family and work lives, and the views of her church, community, friends and 
family. Most poignantly, reports of women and girls who conceal their 
pregnancies and abandon their newborn babies are a regular, if not common, 
news item. One assumes that these women did not feel that continuing their 
pregnancies was a ‘choice’ nor that it was possible to ‘decide’ on termination. 

In other words, the feminist demand for ‘reproductive choice’ remains an 
aspiration rather than a reality. And it can only ever remain a partial description 











Wars: Selfless Women in the Republic of Choice’ (1991) 66 NYUL Rev 1559 1617: ‘the rhetoric of 
choice veils the extent to which entitlement to self development is gendered in contemporary 
American life’. 

30 J. Bridgeman, ‘A Woman’s Right to Choose?’ in E. Lee (ed), Abortion Law and Politics Today 
(London: Macmillan, 1998) 86. Marie Fox notes that ‘[t]he rhetoric of choice also stems from 
liberal imagery of autonomous individuals making choices in their own self(ish) interest(s) and 
thus facilitates the characterization of the woman who seeks abortion as selfish.’ M. Fox, ‘A 
Woman’s Right to Choose? A Feminist Critique’ in J. Harris and S. Holm (eds), The Future of 
Human Reproduction (Oxford: Oxford University Press, 1998) 81-82. Kathryn Abrams notes an 
interesting reluctance on the part of (US) feminists to engage in a strong critique of choice in this 
area. She offers one possible, speculative explanation for this: that given women’s right to choose 
is already under attack, to question the way in which women choose or to impugn their capacities 
as rational decision makers might appear reckless. See K. Abrams, ‘Ideology and Women’s 
Choices’ (1989-1990) 24 Ga L Rev 761-801, at 786. 

31 ibid 86. 

32 See Fox’s powerful critique of the use of ‘choice’ to describe women’s experience of abortion 
services in Northern Ireland, note 30 above 83-84. In a context where abortion services are so 
restricted, it would clearly be ‘difficult for the men’s advocates to establish the first premise of their 
argument: that women have control of abortion decisions. 

33 See S. Sheldon, ‘The Abortion Act 1967: a Critical Perspective’ in E. Lee (ed), Abortion Law and 
Politics Today (London: Macmillan, 1998) 54. This observation relies on the fact that minority 
and younger women are less likely to know their way around the health system and may be more 
surely deterred by an unsympathetic reception from their GP. Women who live in rural areas will 
usually only have access to one GP’s surgery and if that GP is hostile to abortion, then their 

. situation is also particularly difficult. See also Fox note 30 above 82-88. 

34 5. Sheldon (1997), note 26 above, especially chapter 4. 
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of women’s experience of abortion. As Fox points out: 


Even where a woman does have access to abortion, characterizing her action as one of 
choosing fails to capture the complexity and ambivalence of women’s responses to the 
experience of abortion. The slogan “a woman’s right to choose” risks masking women’s 
problems with abortion — in particular the fact that abortion is not a complete solution to the 
problem of unwanted pregnancy.” 


However, while Fox and Bridgeman both produce powerful and convincing 
critiques of the ‘right to choose’ as a basis for feminist campaigning in this area, 
their analysis does not deny that many of the women who will terminate 
pregnancies in Britain this year (and the many more who will continue them) will 
exercise careful, thoughtful choices. These are women with alternatives (though 
typically none of them ideal) which are often considered and discussed at length, 
sometimes in extremely supportive, explicitly „pro-choice environments.” These 
women will deploy ‘complex moral reasoning’.*’ They may feel deeply ambivalent 
about their decisions and they will invariably feel constrained by a range of 
external influences, but so too are there influences on any significant decision 
which any of us ever make. The existence of these constraints does not render a 
decision invalid. So while it is right to feel concern with the role of choice in the 
men’s advocates’ argument, I do not think it is tenable to claim that the majority 
of women do not exercise choice in continuing a pregnancy. 


Pregnancy/abortion choices are ‘special’ 


Alternatively, might it be possible to accept that continuing a pregnancy is a 
choice, but to argue that it is qualitatively different from other choices in a 
significant sense (ie in a sense which means it cannot play the role which the men’s 
advocates suggest)? I think not, though I will briefly canvass four arguments 
which might be made in this regard. 

First, might it be argued that motherhood responds to a deep-rooted need or a 
‘natural’ course of events rather than a choice? On this view, while women may 
sometimes decide to end a pregnancy, continuing a pregnancy does not involve 
choosing but merely allowing nature to run its course. Abortion appears as an 
exception to the norm of maternity. But the appeal to biology or ‘natural course of 
events’ in this argument is clearly problematic for feminists, who have worked 
hard precisely to establish that motherhood is not the natural or ‘default’ option 
for women but one possibility amongst others. Feminists have criticised in the 
strongest of terms those stereotypes relied on by doctors who advise women to go 
ahead with pregnancies because their ‘maternal instincts will inevitably take over’, 
and politicians who have opposed abortion rights on the grounds that ‘deep down’ 
all women want to have children. Moreover, the want or need to have a child at 
some point in one’s life clearly does not dictate one’s attitude to a given 
pregnancy. Women frequently choose to terminate pregnancies because they have 











35 See note 30 above 84. 

36 The charitable clinics, of which the British Pregnancy Advisory Service is the largest service 
provider, were set up explicitly to provide terminations in a supportive and non-judgmental 
environment. There is considerable evidence to suggest that they are staffed primarily by 
individuals who would identify as strongly pro-choice and strongly pro-women (see M. Lattimer, 
Abortion Discourses: an Exploration of the Social, Cultural and Organisational Context of Abortion 
Decision-Making in Contemporary Britain, unpublished PhD thesis, University of Sussex, 2000). 

37 Fox, note 30 above 99. 
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occurred at the wrong time or with the wrong partner and then go on to have 
children at some later date. 

Secondly, is the decision to continue a pregnancy significantly different because 
reproduction is a fundamental human right? The right to found a family is 
certainly a staple ingredient of human rights treaties and is commonly interpreted 
to include reproductive rights. But the received interpretation of a right to 
reproduce has been as a negative right, a right that others should not seek to 
prevent us from pursuing our own reproductive goals, for example, by forced 
termination or compulsory sterilisation. We do not generally believe that someone 
else has a duty to supply women with sperm or sexual partners so that we can 
realise our right to reproduce. Nor do we believe that a man has the right to force 
a woman to continue with an unwanted pregnancy so that he can achieve his 
dream of becoming a father. Should we then believe that male partners have a 
duty to finance a woman’s fundamental right to reproduce? I would argue that to 
continue a pregnancy should surely be accepted as a human right in the sense of 
implying important negative duties of non-interference, but that the right to 
continue a pregnancy is not typically understood as a human right giving rise to 
positive duties on the part of other individuals.’ 

Thirdly, the men’s advocates might be attacked for assuming that men’s and 
women’s relationships to reproduction are equivalent, when clearly they are not.” 
At the heart of the men’s advocates’ argument lies the claim that since parenthood 
is now a choice for women, so too should it be a choice for men. Yet whilst men 
and women may share the same genetic interests in procreation, there is clearly no 
male equivalent for women’s interest in gestation. It is this fundamental 
asymmetry in the nature of reproduction which is often taken as grounding 
women’s rights to choose to terminate (or to continue) a pregnancy in the face of 
male opposition: since a pregnancy is occurring within the woman’s body, that 
woman has a special claim to control its outcome. The legal significance of this 
gestational interest can clearly be seen in a comparison of the law dealing with the 
disposal of frozen embryos and access to abortion respectively.*° As in the UK, 
the American courts have guarded women’s right to decide on the outcome of a 
pregnancy against the claims of their male partners. However, where the issue is 
one of disposition of embryos existing outside the woman’s body, the US courts 
have deemed the man’s interest in avoiding procreation to outweigh the woman’s 
interest in reproduction.* So while an asymmetry based on the woman’s 





38 Though it may be taken to imply certain duties on the part of the state: eg to provide adequate 
medical services, provision for maternity leave and so on. 

39 I am grateful to one of the MLR’s anonymous referees for this argument. 

40 See Davis v Davis (1992) 842 SW 2d 588. ‘If no prior agreement [regarding disposition of the 
embryos] exists, then the relative interests of the parties in using or not using the preembryos must 
be weighed. Ordinarily, the party wishing to avoid procreation should prevail, assuming that the 
other party has a reasonable possibility of achieving parenthood by means other than use of the 
preembryos in question.’ See note 4 above for the actions brought by men attempting to prevent 
(former) partners from terminating pregnancies. 

41 Provided that the woman has a reasonable possibility of achieving parenthood by other means. In 
Davis, Mrs Davis was intending to donate the embryos to another woman and therefore was not 
asserting an interest in achieving parenthood for herself, ibid. The same point may soon be tested 
in the UK. A woman who lost her ovaries to cancer has announced her intention to go to court to 
stop frozen embryos created from gametes taken from her and her former partner from being 
destroyed on his request. Her chances of success are negligible. As a spokeswoman from the 
Human Fertilisation and Embryology Authority correctly noted: ‘fjor an embryo to be used in a 
treatment cycle both partners who created the embryo must consent to treatment and storage. So 
if the man does not consent to treatment, the treatment can’t take place. There is no room for 
negotiation under the law.’ See The Guardian, 3 August 2002, and the Human Fertilisation and 
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gestational labour can be advanced as a powerful argument in support of women’s 
rights to control the outcome of a pregnancy, it is not clear how this would serve 
to ground the child support obligations of individual male genitors.*” Indeed, the 
men’s advocates might claim here that they do recognise the asymmetry in men’s 
and women’s relationships to procreation (in recognising women’s abortion 
rights), but are merely calling for a corresponding asymmetry in men’s and 
women’s obligations to resulting children. 

Fourthly and finally, there will obviously be some situations where women can 
argue with considerable force that, notwithstanding the legality of abortion, the 
choice to end a pregnancy is not open to them. Most obviously, some women have 
strong moral or religious views which militate against abortion. A strict Catholic 
who sincerely believes that termination is morally equivalent to murder might 
argue that she does not have the choice to end her pregnancy. But there are two 
problems with this argument. First, the claim that choices should not count as 
such when they are based on one’s most strongly held religious and moral views 
has important counter-intuitive results.*? For example, if people marry then this 
would not count as a choice where they desire matrimony on the basis of deeply 
held religious convictions but it would count as a choice where their decision is 
motivated by a desire to improve their tax situation.“ Secondly, this argument 
also raises the issue of whether an individual’s moral or religious belief should be 
allowed to impact on other parties in harmful ways. As one men’s advocate notes: 


Some pregnant women feel compelled to bear unwanted children because they believe 
abortion to be murder. Nevertheless, the power to make that choice is one more power that 
women take for granted and most men dare not imagine. Thousands of men who also believe 
that abortion is murder have had to stand by helplessly and, from their perspective, watch 
their children be murdered. They only wish that they had an equivalent legal right to 
protect the lives of their own unborn children, whether the conception was planned or not.” 


No woman should be forced to have a termination against her will whether her 
desire to continue a pregnancy is motivated by religious beliefs or not. The 
argument here, though, would require that one’s religious belief could be 
advanced against an unwilling putative father as a justification for grounding 
substantial financial liability on his part, and this seems unconvincing. 

Where does this leave us? To argue that women do not exercise a choice when 
continuing with a pregnancy risks denying women’s agency and reinforcing 
negative stereotypes of maternity as the female norm with abortion justified only 








Embryology Act 1990, Sched 3, s 4 which provides for variation and withdrawal of consent to the 
use of stored embryos. . 

42 Take a different example. Imagine that ova removed consensually from Anne are implanted into 
Brinda. We would probably think (and the law would suggest) that Anne has no right to demand 
that Brinda should terminate the pregnancy. However, we would also probably think (and again 
the law would concur) that the existence of a genetic link between Anne and the eventual child 
should not per se ground any obligation on Anne’s part to support it. Rather, in determining the 
existence of such moral obligations on Anne’s part, we might want to examine the circumstances 
of conception more closely, and possibly to draw a distinction between a situation where Anne 
and Brinda are partners who have together requested this procedure in order to bear a child who 
has a biological relationship to both of them, and a second scenario where Brinda has acquired the 
ova without Anne’s knowledge.. My point is that whilst Anne and Brinda’s interests in the 
pregnancy cannot be treated as equivalent, merely this observation combined with knowledge of a 
genetic link between Anne and the child cannot per se ground any moral support obligation on 
Anne’s part. ` 

43 I thank Stephen Wilkinson for this argument. 

44 Here I leave open the issue of to what extent moral and religious beliefs should in any case be 
understood as the result of choice. 

45 See note 12 above. 
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by exceptional circumstances. Feminists, in particular, have argued that pregnant 
women are the best abortion decision-makers, that women have the moral 
integrity necessary to make our own reproductive decisions, and that choosing to 
continue or to end a pregnancy are equally valid decisions. On the other hand, to 
argue that women are strong and capable decision-makers who are able to deploy 
‘complex moral reasoning’ in determining our own best interests and those of our 
potential children seems to allow no basis for refuting the men’s advocates’ 
argument. The currently accepted grounding of child support liability in voluntary 
creation of need suggests no possibility for opposing the view that mothers should 
be solely financially liable for children where their sexual partners are unwilling to 
become fathers. í 


Rethinking the basis for support obligations 


If the analysis above is right, then it seems that the received basis for child support 
liability (voluntary creation of need) may suggest only holding so liable those 
fathers who are willing to be recognised as such. This is clearly a worrying 
conclusion. As noted above, female headed households are already clearly the 
poorest in the UK, with a substantial proportion of them already living in 
poverty.“ Limiting men’s obligation to provide financial support for their genetic 
children can only exacerbate already marked gendered disparities in wealth.*’ Yet 
without an ethical basis for holding unwilling fathers privately liable to support 
their children, there is nothing to justify sacrificing the interests of these particular 
men in order to allay our rightful concern on the issue of child and female poverty. 

However our analysis cannot stop here and, in what follows, I seek to extend it 
in a number of ways. First, I assess the implications of the above argument and 
find that they are more far reaching than they might at first appear, extending well 
beyond the non-resident fathers who are typically targeted as problematic in 
discussions of child support. It is my contention that these consequences are so 
profound and so damaging when followed through to their inevitable conclusions 
that they provide new impetus for questioning the attempt to provide for 
children’s basic needs through private support obligations. Secondly, and more 
generally, I argue that voluntary creation of need is in any case highly problematic 
and should, at least, be extremely controversial as an ethical basis for grounding 
the support obligations of any parent. Thirdly, and briefly, I move on to assess 
what new light the analysis of this paper may shed on a very old debate: whether 
child support is best understood as a private or a collective obligation. 


Unwilling fathers’ (lack of) support obligations: some practical 
consequences 


I have argued above that unwilling fathers are not captured by the received basis 
for private support obligations: voluntary creation of need. To assess the 
implications of this claim obviously requires consideration of who would count as 








46 See note 5 above. 

47 Although such exacerbation may be more due to alleviating male poverty than to increasing that 
of women: much of what is paid in child support goes to the Treasury rather than to mothers, 
whilst many men are made poorer by virtue of paying child support. See further below. 
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an ‘unwilling’ father. Bearing in mind my starting premise — that we need to 
separate consent to sex from consent to procreation — then unwilling fathers are 
those who (regardless of whether or not they consented to sex) did not voluntarily 
create a particular child. In other words, for our purposes, unwilling fathers are 
those who did not choose for a particular pregnancy to continue. In practical 
terms, this would suggest the need for some formal process of recognition of 
paternity.*® In cases where no formal process of recognition has been completed, it 
would have to be assumed that men had not decided to create a child.*” Would it, 
make any difference that a man had already evidenced some long-term 
commitment to a particular woman by virtue of, say, cohabitation, joint purchase 
of a home or marriage? I would say not. Cohabitation and marriage are entered 
into for any number of reasons and, whilst a commitment to have and to raise 
children may be among these, it cannot be assumed to be a motivating factor for 
most people. Every man, then, would need to make some positive act of 
recognition to trigger his support obligations. Thus, whilst the analysis above has 
focussed on a particular group of men who have been most loudly proclaimed as 
faring badly in the context of the current system, the ambit of the argument 
inevitably extends far beyond them. 

At this point, a number of practical outcomes should become clear. First, 
distinguishing between willing and unwilling fathers (as I have argued is necessary 
if we are to make sense of grounding support obligations in voluntary creation of 
need) would provide a powerful financial incentive for men to disown their 
biological children in order to avoid onerous support liability. In cases where child 
support obligations would then pass to the taxpayer, there would often be an 
incentive for women to collude in this process (perhaps on the promise of the 
informal provision of extra financial or other forms of support from the father). 
Secondly, where a woman is reluctant to reveal the existence of a pregnancy to a 
sexual partner, she would prevent the crystallisation of the child’s right to recoup 
support payments. Thirdly, there would be considerable scope for putative fathers 
to apply extreme pressure on pregnant women at what is a peculiarly vulnerable 
time, using recognition of the eventual child as a bargaining chip. That some 
women would be pressurised into terminating pregnancies is inevitable. Finally, 
the fact that many more men would find themselves free from child support 
liability could only exacerbate the existing disparity of wealth between men and 
women and, given that children usually live with their mothers and are dependent 
on their mother’s standard of living, then child welfare is likely to suffer. 

As such, carrying the analysis of the first half of this paper through to its logical 
conclusion would clearly result in what most people would see as strongly negative 
consequences and fly against many popular social policy aims. Men would be 
encouraged to become less involved in their families; abortion of potentially 
wanted children would be encouraged; gendered disparities in wealth would be 
further entrenched; and child poverty would be exacerbated. Do these negative 
outcomes reveal a flaw in the analysis of the first part of this paper? Surely not. 
The problem which I have outlined above remains — if there is no sustainable 
ethical grounding for fixing liability for child support on unwilling fathers, then 
such a grounding cannot be found in noting the exacerbation of the general social 


48 See the suggestions made by the commentators at notes 17-18 above and accompanying text. 

49 This fits with the idea that the recognition must be ‘voluntary’. For the assumption to operate the 
other way would be unworkable, not least because it would only make sense when combined with 
a positive obligation on women to inform a man of the existence of a pregnancy. Of course, this 
leaves open the possibility of a later act of recognition. 
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problems set out above. Without more, the general desire to tackle a given social 
problem does not provide any ethical justification for why responsibility for 
addressing it should fall on particular individuals, rather than other people, the 
state, the general population as a whole or no one at all. 


More general problems with ‘voluntary creation of need’ as a basis for 
child support obligations 


Over and above these concerns, there are at least two more general problems with 
grounding child support obligations in voluntary creation of need which should 
lead liberals and feminists to treat it with extreme caution. These problems exist 
with regard not just to unwilling fathers, but with regard to all parents. 

Firstly, it must be noted that voluntary creation of need does not always lead to 
financial responsibility. If I am a Good Samaritan who saves a drowning child, or 
a skilled doctor who prolongs the life of one of my patients into a happily 
extended old age, have I created those individuals’ future needs? In a factually 
causal sense, surely I have: my actions were essential to ensuring their (continued) 
existence. But for my intervention, they would be dead. Should I then be obliged 
to meet (part of) the costs of their care? Presumably we would want to say not. 
What these examples suggest is that voluntary creation of need is only convincing 
as a basis for financial liability when such need results from harm to third 
parties.” And if so, it is, at the very least, controversial as a basis for liability in 
this context. As a general rule, the birth of a child is not believed to be harmful 
either to the child itself or to its parents.>! Is it harmful to society? This question 
takes us straight to the heart of a familiar debate between liberal and conservative 
commentators, as the latter do often protest that the births of certain children 
(typically those born within ‘non-traditional’ family forms, or to heterosexual 
couples who are unmarried or financially unable to support them) are a profound 
social harm. For example, the conservative US commentator, Charles Murray 
has argued that ‘[ijllegitmacy is the single most important social problem of our 
time — more important than crime, drugs, poverty, illiteracy, welfare or 
homelessness because it drives everything else’.°* But progressive commentators 
in general, and feminists in particular, have tended strenuously to oppose this 
argument. Whether higher delinquency rates, drug use and educational 





50 This seems to be accepted by Blackstone who notes that ‘it would be in the highest manner 
injurious to their issue, if [parents] gave their children life, that they might otherwise see them 
perish’, note 7 above. To be clear: my point here is that creation of harm (as opposed to mere 
need) is a necessary condition of moral and legal obligation, not that it is a sufficient one. The 
police surely harm the felon who is convicted and consequently loses her job as a result of their 
detection work, but provided that they have carried out their functions in an appropriate and 
lawful manner, they owe neither legal nor ethical duties to make reparation. 

51 Along with most Western jurisdictions, the English courts have refused to recognise an action in 
wrongful life and have recently restricted the action for wrongful birth, limiting damages payable 
on the birth of a healthy child to pain and suffering during pregnancy, see respectively McKay v 

` Essex Area Health Authority [1982] QB 1166 and McFarlane and Another v Tayside Health Board 
[2000] 2 AC 59. Parkinson v St James and Seacroft University Hospital NHS Trust [2001] 3 WLR 
376 and Rees v Darlington Memorial Hospital NHS Trust [2002] 2 All ER 177 (CA) establish 
limited exceptions to this rule in the context of the wrongful birth action where either the child or 
the mother is disabled. Some commentators argue that it is better for a child to be born in the 
context of a nuclear family but this clearly does not establish that a given child is harmed by its 
own its (as the alternative to this birth is not birth into a different family environment but non- 
existence). 

52 C. Murray, ‘The Coming White Underclass’ Wall Street Journal, October 1993. 
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under-achievement are the result of living in a single parent family or the result of 
the economic hardship experienced by most such families, remains a hotly 
contested issue.” Moreover, feminist writers have argued that even if the birth of 
children can impose certain financial costs which individual parents will be unable 
to meet, children represent not just costs and needs but also the future wealth and 
con-tinuation of society." In other words, the newborn babies of today (whether 
they be born to married parents or not) are the plumbers, nurses and refuse 
collectors of tomorrow. If parents derive a benefit from children, so too will 
society as a whole. This is true if we accept either a general societal interest in the 
continuation of the species, or our own individual interests as the dependent 
elderly of the future who will need a younger generation to care for us." The 
accuracy of conceptualising the birth of children as a ‘harm’, therefore, is far from 
established. 

Secondly, it should likewise be recognised that our current practices are 
importantly inconsistent regarding the relevance of voluntary creation of need for 
support obligations. Adults in need of financial support were once just as surely 
and just as voluntarily created by their parents. However, we do not legally oblige 
parents to carry on supporting their offspring who have attained the age of 
majority and who have left full time education.©° Historically, when minors 
were seen as the property of their parents a distinction between adult and minor 
children made some sense. Today we have rejected the idea that parents 
‘own’ their children and enjoy complete and unfettered rights over them,” in 
favour of understanding children as citizens (albeit citizens with particular 
vulnerabilities and needs). To a greater or lesser extent, western democracies have 
recognised a state interest in protecting and nurturing children. This interest has 
been used to justify intervention to protect children from neglectful or abusive 
parents, to demand that children are adequately educated, and to ensure that they 
receive necessary medical treatment. These measures are all based on the belief 
that children are individual members of society with independent rights. If we see 
dependent adults as the responsibility of society, why then do we assume 
dependent children are the responsibility of their parents? Voluntary creation of 
need does not help us here.® 





53 S. McLanahan and G. Sandefur, Growing up with a Single Parent: What Hurts, What Helps 
(Cambridge MA: Harvard University Press, 1994). 

54 See in particular Fineman, note 5 above. 

55 Here it could be countered that while the birth of some children is good for society, current birth 
rates may be producing more future citizens than we (current citizens with projected needs) 
actually require. Remaining agnostic on the empirical question, if it is accepted that a certain level 
of reproduction is socially necessary I would suggest that, even if current birth rates are deemed 
too high, there are good other reasons (notably concerns for procreative autonomy) not to allow 
the state to regulate who may reproduce. 

56 See N. Wikely, ‘Children and Social Security Law’ in J. Fionda (ed), Legal Concepts of Childhood 
(Oxford: Hart Publishing, 2001) for an overview of the position of children within the social 
security system highlighting the ‘paradoxes and conflicts in the law’s treatment of children and 
young people as nascent full members of the community’, 223. 

57 J. Montgomery, ‘Children as Property?’ (1998) 51 MLR 323. 

58 Neither does the claim that a child is merely a life-style choice which therefore remains its parents’ 
private financial responsibility, as would a new car or expensive holiday. Fineman refers to the 
idea that children are like any other consumer item as the ‘Porsche preference’: M. Fineman, 
‘Cracking the Foundational Myths: Independence, Autonomy and Self-Sufficiency’ (2000) 8 Am 
U Jo Gender, Soc Pol’y and L 13, 21. “This [quasi-economic] argument states that if someone 
prefers a child, this preference should not be treated differently than any other choice (like the 
choice to own a Porsche). Society should not subsidize either preference. I hope the society- 
preserving nature of children helps to distinguish that preference from the whim of the auto-fan.’ 
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Whether children are (primarily) a collective or individual responsibility is an 
old debate which has generated a large literature too vast to discuss here.” 
Without aspiring to resolve this issue, I do believe that the analysis of this paper 
has something new to offer our thinking on it. This contribution lies in challenging 
the common assumption that it makes sense to talk about parents in general, and 
non-resident fathers in particular, owing moral support obligations towards their 
children. The analysis above has shown that, for those who are not happy to rely 
on a conservative vision of sex (where consenting to sex also inevitably entails 
consenting to procreation), the received justification for private child support 
obligations must fail. If this moral obligation cannot be assumed then this creates 
serious problems for those feminists and liberals who argue for a model of support 
liability which is rooted in private responsibility. In the light of the above analysis, 
the frequently voiced question of ‘why should I take responsibility for other 
people’s children when the father is in a position to support them?’ simply makes 
no sense. If there is no ethical grounding for individual paternal responsibility for 
many children then anger against ‘absent fathers’ who ‘offload’ their responsibility 
onto taxpayers is ungrounded — there is no parental obligation to be thus evaded. 
This leaves the feminist or liberal unable to locate a solution to the problem of the 
poverty of children and mothers within a privatised model of support obligations. 

Two final points of precision are necessary before I conclude. First, whilst 
arguing against the assumption that children’s basic needs can be seen as a private 
obligation, I have said nothing about the many extras which parents often choose 
to provide for their children such as designer clothes, riding lessons, private 
education, or expensive holidays abroad. Should the cost of these items now also 
fall to the taxpayer? Whilst private models of child support have tended to reflect 
the parents’ income on the grounds that children have a right to share in their 
parents’ standard of living, it seems to me that this is a clearly inappropriate model 
to use for public support obligations for two reasons. First, such a model would 
serve to redistribute income towards the richest households: children in wealthier 
families might claim an expectation to attend expensive public schools and private 
hospitals while children in the poorest families clearly could not. Secondly, such a 
model remains premised on the nuclear family (where children share in the wealth 
of two genetic parents). This can no longer be taken as representative of the 
diversity of family arrangements in existence and, in any case, has no defensible 
role in the allocation of state benefits. I see no justification for suggesting that a 
child born following its mother’s liaison with a wealthy oil tycoon should be able 
to claim more in support payments from the state than a second child conceived 
during her liaison with the tycoon’s poorly paid gardener. 

Secondly, my contention that the state’s responsibilities should be set at 
the level of provision of the child’s basic needs leaves open the question of whether 








59 See R. Lister, ‘Child Support: Boundaries of Responsibility’ (1984) 11 Benefits Sept/Oct 1 and J. 
Lewis (ed), Lone Mothers in European Welfare Regimes (London: Jessica Kingsley, 1997) for a 
useful overview of the different models currently in operation. Lister identifies two basic models 
which she describes as the Anglo-American model (where market driven public policies have 
depressed family benefits and placed child-rearing firmly in the private domain) and a European 
model (where governments have strengthened safety nets for families with children). 

This accords with the argument made above regarding the inconsistency of our treatment of 
children and dependent adults. The state’s responsibility towards the latter requires meeting basic 
needs, not the provision of luxuries. If someone else, however, chooses to buy a holiday or 
expensive clothes for a less wealthy friend, then this is strictly her own concern. 
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children should also acquire additional enforceable rights against their parents 
for a higher level of private support. Although I do not have the space 
fully to explore this point here, it seems to me that there may be an argument 
for allowing such rights to additional support to be acquired either by virtue 
of a positive act of recognition or, in some limited circumstances, on the 
basis of the parent’s actions. For example, imagine a case where a father 
pays for his children to enter an expensive public school but attempts 
to stop paying the fees on divorcing the children’s mother. One might 
argue here that, regardless of whether the father has formally recognised a 
support obligation towards his children, he has acquired an obligation 
to pay these fees by virtue of his children’s legitimate expectation that 
he would continue to meet an expense that he had voluntarily assumed. 
It could be harmful to the children, and certainly not consistent 
with their best interests, to be withdrawn from a school where they were 
succeeding well or to be forced to take a drastic cut in their standard of living 
where continued maintenance lies within the means of the father. Full 
consideration of the possibility of grounding obligations in such a way, however, 
must remain the concern of another paper. 


Conclusions 


The beggarly question of parentage — what is it after all? What does it matter, 
when you come to think of it, whether a child is yours by blood or not? All of the little 
ones of our time are collectively the children of us adults of the time, and entitled to our 
general care. 


This paper has attempted a feminist analysis of the claim that it is unfair to hold 
men financially liable for their genetic children when they have no legal right to 
participate in abortion decisions. Staying within the confines of the privatised 
model of child support (with its premise that children are the financial 
responsibility of individual genetic parents on the basis of voluntary creation of 
need), I failed to uncover a convincing basis for imposing support obligations on 
unwilling fathers. Thinking more generally, I argued that voluntary creation of 
need cannot offer feminists and. liberals a workable basis for thinking about 
support obligations. To make this argument, I first fleshed out the practical 
implications of the current analysis for a system of child support grounded in this 
way, before moving on to expose voluntary creation of need to a more general 
principled critique. 

Returning to my starting point, the question of how to respond to the men’s 
advocates’ argument remains. Within the framework of privatised support 
obligations, I have found their argument to be more convincing than 
most have previously allowed. It has been my contention, however, that our 
inquiry cannot stop with this observation and that the ethical indefensibility of 
voluntary creation of need as a basis for support obligations should be 
understood as a reason for rejecting the private model of support obligations 
for meeting children’s basic needs in favour of a stronger emphasis on 
collective responsibilities. It is my contention, then, that the state has a 


61 T. Hardy, Jude the Obscure (1896). 
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duty fo meet children’s basic needs and that this should be done at a generous 
level.© The payment should be non-means tested and should be made on the basis 
that children are individual citizens with the entitlement of citizens to social 
support at times of incapacity (here by reason of immaturity) to support 
themselves. 

There are other good reasons for supporting this view. Currently, across the 
western world, primary responsibility for childcare is assumed by women. When a 
privatised model of child support liability is combined with a clearly gendered 
structure of primary responsibility for children then it can be no surprise when 
female poverty results. And when this state of affairs is further exacerbated by the 
other factors which contribute to the feminisation of poverty (such as 
discrimination in the workplace and gendered educational and career expecta- 
tions), then it is entirely predictable that child welfare will suffer. Leaving children 
dependent on the economic means of their parents has contributed significantly to 
the widespread poverty of women and children and, in countries where the 
wealth fo rectify this situation exists, this should be cause for national 
shame. Moreover, attempting to address the poverty of women and children 
by entrenching their reliance on a male provider is particularly problematic in 
societies where ever larger numbers of families do not conform to the nuclear 
family norm. Further, it relies on the identification of single motherhood as a form 
of deviance, in need of correction by binding women and children to a male 
breadwinner, with the legally coerced (reestablishment of paternal presence, 
‘physically outside yet metaphysically completing, the family structure’.® 
This is a clear attempt to enforce one view of the “good life’ on those who 
choose to live according to other visions and serves as a final and compelling 
reason for feminists and liberals to reject the model of privatised support 
obligations. 

In the UK, whilst the Child Support Agency has been subject to vociferous 
criticism, this has tended to focus on detailing its ‘catastrophic administrative 
failure’.©° Specifically its inefficiency in collection of support payments, unfairness 
in the method of calculating the level of support owed, and clear prioritisation of 
reducing public expenditure by recouping money paid out in welfare benefits have 








62 While this may sound utopian, a non-means tested payment made automatically to every child 
(via his or her carer) would save large amounts of money currently spent on administering the 
current system of child support, which has been widely pilloried for its cost and inefficiency. At the 
end of 1996, the Social Security Select Committee reported that the cumulative savings achieved 
by the Child Support Agency in terms of social security expenditure amounted to £1.74 billion 
whilst the administrative costs of the Agency came to £660 million in its first four years of 
operation: G. Davis, N. Wikeley and R. Young with J. Barron and J. Bedward, Child Support in 
Action (Oxford: Hart Publishing, 1998) 213, see also note 67 below. Obviously any administrative 
savings would not fully meet the greater cost of the proposed system, but my point is precisely to 
argue that the costs of child care should be redistributed from genetic parents to tax payers. 

63 Leaving children so dependent also stands as a major obstacle to the Labour Government’s 
‘historic aim’ to end child poverty forever within a generation. See Tony Blair’s ‘Beveridge 
Lecture’, Toynbee Hall, London, 18 March 1999, cited in N. Wikeley, note 56 above, 241. 

64 See generally: M. Fineman, note 5 above; C. Smart, The Ties That Bind: Law, Marriage and the 
Reproduction of Patriarchal Relations (London: RKP, 1984); and A. Diduck and F. Kaganas, 
Family Law, Gender and the State (Oxford: Hart, 1999). For two excellent recent papers which 
criticise the idea of marriage as the solution to poverty in the context of proposed US welfare 
reforms, see L. McLain, ‘Marriage (E)quality, Marriage Promotion, and Self-Government’ and T. 
L. Brito, “PI Take Bachelor Number One!”: The Promotion of Marriage as Anti-Poverty 
Policy’, both presented at the workshop, ‘Gender and Citizenship’, Cornell Law School (19-20 
April 2002). 

65 Fineman, ibid, 102. 

66 See Davis et al, above note 62 at v. 
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all come under attack.®’ This paper’s challenge to the ethical basis for the support 
obligations of genetic parents introduces a different level of critique, aiming to 
highlight the unfairness of the general principles underlying the child support 
legislation. As such, I hope that the analysis of this paper sheds new light on the 
state’s current abdication of what is arguably its most important duty: to meet the 
basic needs of all its citizens. 





67 See for example F. Wasoff and S. Morris, ‘The Child Support Act: a Victory for Women?’ in H. 
Jones and J. Millar (eds), The Politics of the Family (Aldershot: Avebury, 1996); A. Garnham and 
E. Knights, Putting the Treasury First: the Truth about Child Support (London: CPAG, 1994); K. 
Clarke, G. Craig and C. Glendinning, ‘Money isn’t Everything, Fiscal Policy and Family Policy in 
the Child Support Act’ (1995) 29(1) Social Policy and Administration 26; Davis et al, ibid 212: ‘[aJll 
the available indicators point to the Child Support Agency having become, in effect, an arm of the 
benefits system’. Recent reports that the CSA has written off £2bn owed by absent parents in its 
short history, and that another £150m was considered ‘possibly uncollectable’, have provoked 
renewed calls for its abolition, ‘Child Support Agency Writes Off 2bn’ The Guardian, 7 August 
2002. 
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The Continuing Value of Relief for 
Directors’ Breach of Duty 


Rod Edmunds and John Lowry” 


The nature and scope of relief for directors in breach of their duties did not figure 
prominently in the Steering Group’s fundamental review of company law. Little is 
proposed beyond removing one of the two pre-conditions for relief laid down in 
section 727 of the Companies Act 1985; the requirement of reasonableness. This 
article seeks to subject the relieving discretion to a more radical re-appraisal. 
Drawing upon the views expressed by its architects together with the current 
judicial approach adopted towards the provision, it is argued that its underlying 
rationale would be better met if the test for relief was based solely upon the court's 
determination of fairness. It will be demonstrated that such a model would better 
serve to bolster the fundamental tenets of transparency, simplicity and 
accessibility that underpin the approach of the Government’s White Paper 
towards company law reform while also reinforcing the continuing value of relief. 


Introduction 


An errant director may seek total or partial relief from liability under section 727 
of the Companies Act 1985 provided the breach of duty is honest and reasonable 
and the court decides that it ought fairly to be excused.! Throughout its century 
long existence,” this judicial relieving provision has failed to excite a great deal of 
academic discussion or comment.’ Nor, unsurprisingly, did it figure prominently 





* University of Sussex and the Centre for Commercial Law Studies, Queen Mary, University of 
London, respectively. The origin of this article is a lecture delivered at the Institute of Advanced 
Legal Studies in June 2002. In addition to thanking the participants, the authors wish to record 
their gratitude to Vanessa Finch and James Penner, both of the LSE, Philip Rawlings, University 
of Warwick, and to the anonymous referees for their helpful comments on an earlier draft. 


1 Section 727(1) provides: ‘If in any proceedings for negligence, default, breach of duty or breach 
of trust against an officer of a company or a person employed by a company as auditor (whether 
he is or is not an officer of the company) it appears to the court hearing the case that that officer 
or person is or may be liable in respect of the negligence, default, breach of duty or breach of 
trust, but that he has acted honestly and reasonably, and that having regard to all the 
circumstances of the case (including those connected with his appointment) he ought fairly to be 
excused for the negligence, default, breach of duty or breach of trust, that court may relieve him, 
either wholly or partly, from his liability on such terms as it thinks fit.’ 

2 See the Companies Act 1907, s 32, which was substantially reproduced in the Companies 
(Consolidation) Act 1908, s 279 which extended the availability of relief to any ‘person occupying 
the position of director’. The original provision in the 1907 Act, which was based upon the 
Judicial Trustees Act 1896, s 3 (now Trustee Act 1925, s 61), granted the court discretion to 
relieve a director from liability in negligence. Further subsequent modifications include extending 
its reach to cover (i) ‘default, breach of duty, or breach of trust? (Companies Act 1929, s 372); 
and (i) ‘an officer of the company or a person employed by the company as an auditor’ 
(Companies Act 1948, s 448). For comparable provisions in other jurisdictions see: Corporations 
Law, s 1318 (Australia); Companies Act 1955, s 468 (New Zealand). . 

3 It does not feature prominently in major textbooks such as P. Davies, Gower’s Principles of 
Modern Company Law (London: Sweet & Maxwell, 6 ed, 1997) 652; J.H. Farrar and B.M. 
Hannigan, Farrar’s Company Law (London: Butterworths, 4'" ed, 1998) 427-428; and J. Birds, 
A.J. Boyle, E. Ferran and C. Villers, Boyle & Birds’ Company Law (Bristol: Jordans, 4" ed, 2000) 
545. The provision fares better in practioner works such as Gore-Browne on Companies (Bristol 
Jordans Loose-leaf, 44 ed) at 27.21.5; British Company Law & Practice (Bicester, Oxon: CCH 
Editions Loose-leaf) 32-950; and Corporate Law Service (London: Butterworths Loose-leaf) 
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in the DTT’s Company Law Steering Group’s deliberations that culminated in 
sweeping modernisation proposals for company law reform.‘ In its Final Report, 
section 727 is approached rather obliquely, almost as a footnote to the 
recommendations concerning minor changes to the permissibility of exclusionary 
provisions allowed for by section 310 of the Companies Act 1985. Undoubtedly, 
this may serve to underscore the éxistence of important inter-connections between 
court-determined relief from liability and other mechanisms such as a statutory 
provision governing indemnity, or exoneration provisions (whether contained in a 
contract between the company and the director or in the company’s articles of 
association). The way in which the matter is dealt with is also explicable by 
reference to the nature of the provision. As a legal backstop it is more of a 
peripheral company law concern than the facilitative or regulatory rules that 
occupy the Steering Group’s attention. Somewhat less helpfully, approaching 
relief indirectly through section 310 tends to obscure precisely what is intended by 
way of reforming section 727 itself. This caveat aside, it is possible to discern three 
substantive proposals to change its ambit. The first will re-define who is entitled to 
be considered for relief by restricting it to directors. This will remove other 
company officers and auditors from the purview of section 727.° Our discussion of 
the current regime is itself confined to the availability of relief to directors. The 
Steering Group’s second substantive reform addresses the type of breach for 
which relief may be granted. The aim here is to strip out the detailed statutory 
language indicating the range of breaches to which relief currently applies and to 
confine it to those duties laid out in the new statutory statement of directors’ 
duties.’ If their third change is implemented, one of the two existing pre- 
conditions to the availability of statutory relief, that of reasonableness, will be 
removed.® While the first two changes will narrow its sphere of application, the 
third is seen as having a potential for making the relieving provision more readily 
available. 

Whatever the value of the minor adjustments to the language of the section, the 
Steering Group’s review is less than explicit in defining the place court-determined 
relief does and should fulfil within modern company law. It settles upon the 
conclusion that section 727 is something of a benign mystery, ‘little used and still, 





27.216-27.235. It has been afforded greater attention by M.R. Pasban, C. Campbell and J. Birds, 
‘Section 727 and the Business Judgment Rule: A Comparative Analysis of Company Directors’ 
Duties and Liabilities in England and United States Law’ (1997) 6 Journal of Transnational Law 
and Policy 201. 

4 Modern Company Law For A Competitive Economy: Final Report, DTI/Pub 5552/5k/7/01L/NP. 
URN01/942 and 943, 2001 (hereafter Final Report). This mammoth enterprise culminated in a 
two volume White Paper Modernising Company Law (Cm 5553-I) (hereafter White Paper I) and 
Modernising Company Law- Draft Clauses (Cm 5553-II) (hereafter White Paper II) published on 
16 July 2002. Although s 727 is referred to in passing in earlier Law Commissions’ Reports (see, 
Company Directors: Regulating Conflicts of Interests and Formulating a Statement of Duties, Law 
Com No 261, Scot Law Com No 173, 1999 paras 11.40-11.45; and Fiduciary Duties and 
Regulatory Rules Law Com No 236, 1995 para 15.13.), its review was left to the Steering Group. 
For a commentary on the Steering Group’s proposals, see Rt Hon Lady Justice Arden, DBE, 
‘Reforming the Companies Acts-The Way Ahead’ [2002] JBL 579. 

5 See R. Cranston, ‘Limiting directors’ liability: ratification, exemption and indemnification’ [1992] 
JBL 197. See further, Gore-Browne on Companies, n 3 above, para 27.21. 

6 The current provision also applies to liquidators: Re Home Treat [1991] BCC 165. 

7 See Final Report, n 4 above, para 6.3 read with para 6.4. For a statement of the proposed 
statutory duties, see White Paper II, n 4 above, Schedule 2. 

8 See n 91 below. 
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we believe, of value’.? This merits further exploration for a number of reasons. It 
would be wrong to dismiss this conclusion as merely a perfunctory endorsement of 
the status quo that depends upon conjecture more than tangible evidence. But it 
does draw attention to the lack of academic analysis of how the provision has 
fared when it has been judicially considered. Besides, it is essential to approach the 
specific proposals for section 727 by appreciating the wider aspirations behind the 
Steering Group’s reconceptualization of company law. Presumably, by recom- 
mending the preservation of a mechanism for court-determined relief it tacitly 
acknowledges its continuing value in assisting with the delivery of productive 
economic activity; and does so as part of a simplified, accessible, transparent and 
certain legal framework.'® A key feature here, which mirrors the state of the 
modern jurisprudence on the issue,'! is the move to include a more stringent and 
objectively based duty of care and skill as part of the codification of directors’ 
duties.!? This is seen as having consequential implications for the terms and scope 
of section 727.'* The work of the Steering Group offers other valuable points of 
context for evaluating its thinking about the specific direction for sections such as 
727, These include an emphasis upon modernising the legal regime so that it 
prioritises the needs of small enterprises but not to the exclusion of large 
corporations. Among the reasons proffered for this ‘think small first’ ethos are: 
minimising the economic burdens that would attend unnecessary legal changes, 
and aligning the law to the reasonable expectations of honest business people.’ 
This article examines the piecemeal proposals to alter the language of section 
727 within the broader context offered by the Steering Group. It does so by briefly 
tracing its origins. Turning to the judicial contours marking the interpretation of 
the existing provision, the separate requirements of honesty, reasonableness, and 
fairness are considered, but not simply as discrete elements governing the 
availability of directorial relief. The overlap between, and judicial elision of, these 
statutory terms has, on our analysis, resulted in the section being viewed as an 
arcane provision. It is also our contention that there are other issues of particular 
contemporary significance that stand out when considering the case law that has 
accumulated around section 727. The first, the meaning of the reasonableness 
requirement, features prominently as part of the current reform agenda. By 
contrast, our second and third concerns, the applicability of section 727 to 
director’s breaches of a fiduciary character, and its relevance in criminal 
proceedings, are not dealt with at all by the Steering Group, even though they 
have featured to a lesser or greater extent in the case law that has been generated 
throughout the lifetime of the relieving provision.!° The fourth matter touches a 
wider ambition. This will be to reflect upon the extent to which section 727 can 
and should facilitate such cardinal themes that underpin the Steering Group’s 


9 Developing the Framework, DTI/Pub 4754/4k/3/00/NP. URN 00/656, at para 3.77. The provision 
is not touched on by the White Paper I or II, n 4 above. Presumably it will be dealt with when 
further draft clauses of the Companies Bill are published. 

10 Final Report, n 4 above, paras 1.16 and 1.21. 

11 See Re D’Jan of London [1994] 1 BCLC 561. 

12 See Developing the Framework, n 9 above, para 3.66; and White Paper II, n 4 above. See also, S. 
Worthington, ‘Reforming Directors’ Duties’ (2001) 64 MLR 439; and J. Birds, ‘The Reform of 
Duties Directors’ Duties’ in J. de Lacy (ed), The Reform of United Kingdom Company Law 
(London: Cavendish Publishing, 2002). 

13 ibid, para 3.77. 

14 ibid, para 153. See also White Paper I, n 4 above, 8-9 and 15. 

15 On fiduciary duties and relief see Coleman Taymar Ltd v Oakes [2001] 2 BCLC 749, discussed in 
the text to n 117 below; as for relief in criminal proceedings, see the discussion beginning in the 
text associated with n 121. 
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perception of a modern company law regime, in particular the economic realities 
that impact upon smaller corporate entities. Court-determined relief that is rooted 
in delivering a fair outcome can support the need for transparency and 
accessibility. Fairness is also able to ensure that relief is not granted without 
proper regard for the legitimate interest of other stakeholders, most notably 
unsecured creditors. 


The antecedence of section 727 


The architect of the original relieving provision contained in section 32 of the 
Companies Act 1907 was the Company Law Amendment Committee 1906,!° 
chaired by Lord Loreburn LC.'7? The Committee, whose membership included 
leading company lawyers of the day such as Palmer and Gore-Browne, was 
established by the Board of Trade in 1905 to undertake a wide-ranging review of 
1862-1900 company legislation. While much of the Report is given over to 
examining the law governing the issuance of prospectuses, the Committee was 
mindful that, taken in the round, the reform of company law should be 
approached with ‘great caution, and that while it is desirable by all reasonable 
means to repress fraud, the utmost care should be taken not unduly to curtail the 
facilities and advantages under which honest enterprise has for so many years 
flourished...’.'8 A major anxiety underlying the Committee’s deliberations was the 
diminution in large company registrations between 1900 and 1905. Various 
reasons were identified by way of explaining this reduction.'? Of particular 
significance was the finding that the Companies Act 1900 had introduced stringent 
provisions relating to the contents of the prospectus and had increased the 
liabilities of promoters and directors. This, in turn, so it was found, led to a 
shortage of individuals willing to assume the office of director: 


...many prudent and honest men decline to take the risk of accepting directorships, and 
rendered the promoter’s task in organising his company more difficult.” 


The Committee recommended a range of reforms designed to inject greater 
transparency into the companies legislation particularly with respect to the 
minimum subscription requirement and the liabilities of directors for the contents 
of the prospectus. While it recognised the need for a legislative response to check 
and punish dishonesty or gross negligence, the Committee stressed that an 
appropriate balance had to be struck lest the new legislation ‘turned into an engine 
of oppression for honest and prudent men.’”’ It therefore went on to recommend a 
new relieving provision for directors. 

Before passing to a contemporary examination of the provision, three initial 
observations are warranted. First, the general approach of the Loreburn 








16 Cd 3052 (London: HMSO, 1906). 

17 Lord Loreburn LC — Sir Robert Reid before his elevation - also chaired the 1895 Select 
Committee on Trusts Administration which led to the Judicial Trustees Act 1896, s 3 (the 
predecessor to the Trustee Act 1925, s 61). 

18 n 16 above, para 8. 

19 a stamp duty had been increased on the registration of companies by the Finance Act 


20 n 16 above, para 16(3). 
21 ibid, clause 24. 
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Committee to the question of company law reform resonates with that adopted 
nearly a century later by the DTI’s Steering Group. The Board of Trade’s vision in 
1906 was that the Committee should ‘consider generally by what means Joint 
Stock enterprise can best be fostered and encouraged, as well as the means by 
which illegitimate practices may be most effectually repressed.” Nearly a century 
later, the Steering Group state in its Foreword to the Final Report that company 
law should provide an effective vehicle for enterprise to flourish freely in a climate 
of discipline and accountability.*4 A second point relates to the above reference in 
the Loreburn Committee’s Report to the anxiety that without relief the supply of 
directors might be compromised. There does not seem to be any tangible 
contemporary evidence cited to support any such conclusion. It may be that the 
perception gained impetus from the influence this factor, in terms of the supply of 
trustees, is thought to have had in leading to the introduction of a relieving 
provision in section 3 of the Judicial Trustees Act 1896. But it is possible to 
see why being a director might not have been seen as an entirely appealing 
prospect in the early years of the twentieth century. Statutes existed which 
served to supplement a director’s common law civil liability;?> and it was not 
unknown for the courts to find directors liable to compensate their company 
even though the breach might be characterised as technical, scrupulously 
honest, and preceded by legal advice.” However, whatever the relevance and 
prevalence of this anxiety about becoming a director in 1906,7’ it must be highly 
questionable that it remains a significant rationale for statutory relief today. 
Broadly speaking, it does not seem credible that the availability of relief for breach 
of duty influences the choice of business form for the owner-manager. Nor is it 
likely to figure significantly in decisions about accepting directorships in large 
companies. 

The third observation is of greater import for our purposes and has some 
relevance to modern developments in which the standard of care expected of 
directors has been judicially reformulated.” Without dissenting from the 
recommendations, one member of the Loreburn Committee, Sir Edgar Speyer, 
appended a powerful note to the final Report, headed ‘Liability of Directors’. He 
felt strongly that the liability of directors for negligence in the conduct of business 
of a company should be increased, particularly in the light of the high volume of 
liquidations prevailing at that time. Citing a leading German expert of the day,” 
who had stridently criticised the ‘intermittent theory’ of directors’ duties,*” he 
stated that ‘English law recognises a shadowy liability for negligence and presumes 
diligence.’?! It was Sir Edgar Speyer’s view that the argument against increased 











23 Board of Trade Memorandum, 10 February 1905. 

24 Final Report, n 4, para 9. 

25 See the Directors Liability Act 1890, s 3 (liability to compensate for loss occasioned by untrue 
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26 See Hirsche v Sims [1894] AC 654; Re Faure Electric Accumulator Co [1889] 40 Ch D 141; Young 
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liability in negligence to the effect that, ‘men will not so easily accept directorships’ 
was no answer. He concluded by calling for a statutory formulation of the 
standard of care expected of directors together with an express rejection of the 
notion that their liability for negligence is somehow ring-fenced from the general 
law. 

Notwithstanding the force of his reservations about the state of the common law 
duties of care and skill, Sir Edgar Speyer nevertheless felt that the new relieving 
provision was a necessary reform in respect of directors’ statutory duties. Yet, it is 
not entirely easy to distil any single overriding rationale that explicitly prompted 
the Committee’s proposal for a statutory provision offering the possibility of relief 
to the errant director. The matter is dealt with in clause 24, a single paragraph 
covering little under a page in the thirty-one page Report, a not dissimilar level of 
prominence to that which is afforded to section 727 by the Steering Group at the 
beginning of the twentieth first century. Relief is peripheral to the major thrust of 
the Loreburn Committee’s Report and nothing emerges about the function to be 
served by the relieving provision outside the realm of statutory duties relating to 
the company prospectus. 

It is the businessman Speyer’s commentary on clause 24 that perhaps indirectly 
offers the best insight into what justified the new regime at its inception. Of these, 
for present purposes, it is his belief that the law governing directorial liability in 
negligence was far too lax that is particularly striking. He targets the impossibility 
of rendering the ‘pluralist’? and ‘ornamental’ directors liable to the company for 
inactivity. Where their companies failed, they were free to move on to their next 
sinecure. In stark contrast, a sole trader who negligently mismanaged his business 
would have to suffer the stigma and financial consequences of bankruptcy. These 
concerns are not of purely historical interest. The types of directors and corporate 
enterprises may now be different but the controversy about how stringent a 
director’s negligence liability should be has continued unabated in both the law 
reports and the academic journals.** While statutory duties were the Loreburn 
Committee’s primary focus, one reason why section 727 is of modern interest 
resides in the incidental impact the shifting judicial approach to the scope of the 
duty of care has had upon its potential availability to those in breach. It may be 
argued that the more exacting the duty, the greater the reason for maximising such 
flexibility as may exist within the statutory language on relief. Such is the tension 
and potential interplay between duty and relief. For the more congruent they 
become, the less value there is in the discretionary power to award relief. 
Ultimately, what is at stake is delivering suitable protection to the company (or its 
creditors) without making directors pay for honest and reasonable mistakes where 
that would be unfair. 

The statutory outcome of the Loreburn Committee’s vision of a relieving 
provision found in the 1907 Act differed from its precise recommendations. In its 
original form it favoured a two-tier approach to relief. First, a director (or 
promoter) in breach of any duty under the prevailing Companies Acts** would be 
eligible for relief if ‘the breach has been occasioned by honest oversight, 
inadvertence, or error of judgment on his part.’ Second, were a director to be 
negligent or commit a breach of trust the Committee proposed a wider relieving 





they act honestly for the benefit of the company they represent, they discharge their...legal duty 
to the company’ (cited with approval by Romer J in Re City Equitable Fire Insurance Co Ltd 
[1925] Ch 407). 

32 See n 79 below. 

33 The Companies Acts 1862 to 1900. 
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power. Such liability might be relieved provided the court was satisfied that he had 
acted honestly and reasonably. The proposal caused considerable controversy 
during the House of Commons debates on the ensuing Companies Bill and a 
considerable body of opinion favoured deleting the provision altogether. 
However, by way of compromise, the President of the Board of Trade, Lloyd- 
George, proposed an amendment which deleted only the first tier of the Loreburn 
provision while keeping the second. Hansard reports him as arguing that: 


Men were made directors of companies for different reasons. A man might be an inventor, 
for instance and it would be rather hard if, having been made a director because of his expert 
knowledge, he were held to be responsible for some financial blunder in which he had no 
part....So long as each director acted honestly in the special branch of the business allocated 
to him, he ought to have some protection.... They wanted, afterall, to encourage the best 
men, and they must not frighten them away....While he did not think they should insert 
provisions of that kind to frighten desirable men away, he wanted such protection of the 
public as was given in the Judicial Trustees Act....It might be that a director of that kind was 
amply looked after under Subsection (2), taken from the Judicial Trustees Act, and which, 
no doubt by this time, had stood the test of judicial interpretation.** 


Section 3(1)(a) of the Judicial Trustees Act 1896,°° which the Loreburn 
Committee used as the model for the second tier of their proposed relieving 
provision, was therefore adopted by the draftsman in framing section 32 of the 
Companies Act 1907. Although the provision has been subjected to some minor 
changes,°° at its heart it remains unaltered. Thus, for relief to be available, section 
727 of the Companies Act 1985 requires the breach to be honest and reasonable 
and invests the court with a broad and flexible power to grant total or partial relief 
from liability if in the circumstances it is fair to do so. 


The preconditions and basis of relief 


Degrees of overlap 


Before tracing the legal development of each of the key requirements, honesty 
reasonableness, and fairness separately, this part of the article is concerned to 
demonstrate the existence of overlap between them. In the scheme of section 727 
the two pre-conditions are often expressed as elements distinct from fairness, 
which is the basis upon which the discretion operates.’ The value of this is in 
indicating a sequence that is to be followed whereby a determination of the 
gateway conditions must precede any judicial enquiry into how fair it is to allow 
full or partial relief. What this judicial approach tends to obscure, however, is that 
the inter-relationship between honesty, reasonableness and fairness is more subtle, 





34 Hansard, Vol CLXXXI [Fourth Series] HC 893-894, 21 August 1907. 

35 Now the Trustee Act 1925, s 61. For a discussion of the history of this trustee relieving provision 
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(Oxford: Hart Publishing, 2002) 272-276. 

36 eg the Companies Act 1929. 

37 See National Trustees Co of Australasia v General Finance Co of Australasia [1905] AC 373, 381; 
Re Westlowe Storage and Distribution Ltd (in liquidation) [2000] BCC 851, 871; Bairstow v 
Queens Moat Houses plc [2000] 1 BCLC 549, 561 (Nelson J), and [2001] 2 BCLC 531, 552, para 
63 (Robert Walker LJ); and Coleman Taymar Ltd v Oakes n 15 above, 770, para 86. 
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fluid and complex.*® An illustration of the complexity of the interaction between 
the requirements can be seen in an important procedural matter. There is 
authority indicating that it is for the claimant to satisfy the court that he or she is 
entitled to relief.” But, procedurally, the matter is not so straightforward for a 
number of reasons. First, the onus of proof that applies both to reasonableness 
and fairness on the one hand differs from that which applies to honesty on the 
other. Thus in Re Kirby Coaches Ltd, Hoffmann J remarked: ‘It may be that 
honesty would be assumed in his favour in the absence of evidence to the contrary, 
but it is for him to show that he acted reasonably and ought fairly to be excused.“ 
Second, because there is no necessity for the section to be pleaded in advance, the 
defendant cannot be compelled to provide particulars of the facts in support of his 
assertion that he or she is eligible for relief. Nor will the claimant need to make 
good this factual deficit once he or she takes the decision to invoke section 727 as 
part of the legal proceedings. This unsatisfactory position is attributed to the 
inescapable need to follow authority, in the guise of an ill-reported Victorian 
authority decided on the comparable trustees’ relieving provision contained in 
section, 3 of the Judicial Trustees Act 1896, in preference to principle and common 
sense.*! It may to some extent now be ameliorated by the Woolf civil justice 
reforms;** but this should not deter the Steering Group from seizing the 
opportunity to re-consider the question of procedural improvements to the way in 
which section 727 currently operates. 

Seeing honesty and reasonableness as separate requirements also fails to indicate 
how the courts have sometimes conflated them rather than treated them as discrete 
considerations. This may occur if it is thought unnecessary to distinguish whether 
the behaviour complained of is dishonest or unreasonable. For instance, Bairstow 
v Queens Moat Houses plc”? involved a breach of sections 263 and 264 of the 
Companies Act 1985. The directors, acting on the company’s 1991 accounts that 
incorrectly showed inflated profits, unlawfully paid dividends which exceeded the 
available distributable reserves. To the first instance judge, Nelson J, the fact that 
directors had failed to act honestly and reasonably in preparing the accounts did 
not preclude him from going on to hold that they were reasonable and honest in 
authorising some but not all consequential dividend payments.“ Not surprisingly, 
the Court of Appeal disagreed. Robert Walker LJ doubted whether there were 
facts that warranted the need to consider relief and took issue with Nelson J’s 
application of the statutory pre-conditions: 


That sort of schizophrenia is an impossible concept. The judge’s reasoning also contains a 
false syllogism: the former directors paid preference dividends (based on false results); honest 
and reasonable directors might have paid preference dividends (based on true results); 
therefore the former directors were acting honestly and reasonably.* 


38 See Re Duomatic Ltd. [1969] 2 Ch 365 where, at 375-376, the failure to take legal advice, 
commonly regarded within the section’s concept of fairness, was taken to affect the 
reasonableness of the breach. 

39 National Trustees Co of Australasia v General Finance Co of Australasia, n 37 above; and Gamble 
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Whatever the theoretical and other merits there may be in separating out the pre- 
conditions from the substantive and discretionary element of the relieving 
jurisdiction, in practice it seems that the two are not mutually exclusive. The 
concepts and legal tests of reasonableness and fairness share similarities, and 
factors that contribute to a finding of unreasonableness may also dictate that it is 
unfair to allow relief. This last point emerges from the treatment of section 727 in 
Re Duckwari Bie (No 2). In essence, Offerventure, a company owned by the 
defendant director, Cooper, and his wife, sold a disused Methodist church hall to 
Duckwari for the price Cooper had paid for it, but subject to an agreement that he 
would have a 50 per cent share in the profits arising from its development but 
without any corresponding liability for any loss. The transaction was approved by 
Duckwari’s board, but not by a resolution of the shareholders in general meeting 
as required by section 320 Companies Act 1985. A collapse in property values 
forced Duckwari to sell the hall at a loss. In turn the newly appointed Board 
sought to recoup the loss from Cooper and Offerventure. The Court of Appeal 
upheld the lower court’s refusal to afford Cooper relief.“ In doing so it did not 
doubt the honesty of Cooper’s breach of section 320. However, in Nourse LJ’s 
view, it was neither reasonable nor fair for Cooper to have a ‘one-sided 
arrangement detrimental to Duckwari’ that insulated him (and Offerventure) from 
bearing any loss on the property development." 

On one level it might be thought that this robust conclusion deals rather harshly 
with Cooper. Presumably his fellow directors, no doubt encouraged by a buoyant 
property market, willingly entered into the ‘profit-and-no-loss’ agreement 
believing that it was financially attractive to the company. As such it was no 
more than the quid pro quo for transferring the hall at the price Cooper had paid 
for it. Admittedly, this might be precisely the type of circumstance which section 
320 is designed to address namely, to protect the shareholders interests. Had they 
sanctioned the deal, Cooper would have escaped liability altogether. But, of 
course, the shareholders did not have that opportunity. On that basis the 
unavailability of section 727 can serve to underscore the importance of disclosure 
and ratification mechanisms. 


Honesty 


Although the inter-connections between honesty, reasonableness and fairness are 
a central thread of this article, we will nevertheless consider in turn what the case 
law tells about each of them. There is a dearth of judicial discussion about what, 
as a matter of law, ‘honesty’ means for the purposes of section 727. This may 
reflect the practical reality that this is regarded as the less troublesome of the two 
pre-conditions, its presence or absence on the facts being self-evident, or presumed 
unless there is evidence to the contrary.*” Although the extent and materiality of 
the consideration in the case law varies in its degree of intensity and directness, 
determining either extremity of honesty or dishonesty has seldom proved 
contentious. Detailed judicial exposition on how the directors’ behaviour is to 
be considered honest is rare; and when the issue does occasionally surface in 
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judicial deliberations it does so generally by way of obiter dictum. Thus in Re 
Welfab Engineers Ltd,” Hoffmann J held that the directors’ failure to realise the 
best price for the company’s principal asset, its freehold premises, was an honest 
attempt to save the business and the jobs of the employees. He therefore dismissed 
the liquidator’s misfeasance summons brought under section 212 of the Insolvency 
Act 1986. Although this made it unnecessary for him to consider section 727, he 
nevertheless took the opportunity to signal his willingness to relieve the directors 
had it been necessary to do so. Doubtless it is safe to conjecture that Hoffmann J’s 
inclination to see the behaviour as honest coloured his brief excursion into the 
potential application of the relieving provision. At the other end of the spectrum, 
Dorchester Finance Co Ltd v Stebbing offers a direct illustration of patent 
dishonesty.” Even though the director, Stebbing, declined to give oral testimony, 
Foster J had little difficulty in determining that the defendant’s knowing and 
reckless misapplication of £400,000 worth of company assets amounted to a 
dishonest breach of the duty, of care and skill which did not, therefore, qualify him 
for relief under section 727.” 

As commented above, notwithstanding the prominence that the honesty 
requirement receives in the drafting of the provision, there has been little judicial 
cause either to analyse it precisely or settle conclusively the degree of subjectivity 
or objectivity with which it is to be measured. What amounts to -dishonesty is 
touched upon by way of obiter dictum in Re J. Franklin & Son Ltd,” where relief 
was sought when the annual general meeting’s resolution to pay Mrs Franklin 
remuneration as director of £8 per week was impugned by the liquidator because 
one member voting in its favour had not been technically registered as such. 
Without doubting the honesty of those directors who had wrongly authorised the 
payment, Crossman J observed: 


I read the word “‘dishonestly” in the section as meaning without any direct motive. If they 
had done this in order to assist Mrs Franklin recklessly, but without considering the interests 
of the company at all, I think that they might well be said to be dishonest, but I do not find 
that the evidence goes to that.*4 


Leaving aside the way in which the judge reads the statutory wording as if it refers 
to dishonesty rather than honesty, the language conveys the sense in which any 
breach that is accompanied by the highest degree of mens rea is outwith the 
precondition of honesty. This appears to rely upon notions most familiar to 
criminal law. It does not address the fundamental issues of whether this is entirely 
apposite for a relieving provision that is largely concerned with breaches of civil 
liability and whether or not any assessment of honesty is to be made in a more or 
less objective fashion. Admittedly, on the latter point, the Court of Appeal, in 
Bairstow v Queens Moat Houses plc,” suggests that the trial judge’s finding that 
honesty is to be assessed from an enua subjective standpoint,** is open to 





50 [1990] BCLC 833. 

51 [1989] pias 498. See also Selangor United Rubber Estates Ltd v Cradock (No 3) [1968] 1 WLR 
1555, 166 

52 ibid, ’505~506. 

53 [1937] 4 All ER 43. 

54 ibid, 47. 

55 n 43 above. ` 

56 n 44 above, 572, citing the approach of Knox J Re Produce Marketing Consortium Ltd [1989] 
ae 513, at 518, which also found favour more recently in Coleman Taymar Ltd v Oakes, 
above n 15, 770. 


204 © The Modern Law Review Limited 2003 


March 2003] The Continuing Value of Relief for Directors’ Breach of Duty 


question. Without reaching a definite conclusion on this point, Robert Walker LJ 
states his preference for an objective test to determine a director’s honesty,” by 
citing the following obiter dictum from Lord Nicholls’ speech delivered in Royal 
Brunei Airlines Sdn Bhd v Tan, a leading authority on the approach in trust law 
cases dealing with accessory liability for breach of trust: 


The standard of what constitutes honest conduct is not subjective. Honesty is not an optional 
scale, with higher or lower values according to the moral standards of each individual. If a 
person knowingly appropriates another’s property, he will not escape a finding of dishonesty 
simply because he sees nothing wrong in such behaviour.” 


When the point is expressed in such vivid and persuasive language it is easy to 
understand why there should be judicial reluctance to countenance allowing a 
defendant’s own perceptions to influence the judicial determination of honesty for 
the purposes of relief. However, it is worth sounding two points of caution. The 
first concerns ambiguity inherent in the taxonomy of subjective and objective. It 
_ Should be remembered that in practice these are not always clearly delineated but 
rather co-exist as a more subtle amalgam that is harnessed to determine honesty 
or, for that matter, reasonableness. There is then ample scope for misunderstand- 
ing because it is not always clear-cut whether the tests propounded by different 
judges (or commentators) coincide. They may have in mind varying degrees or 
shades of subjectivity and objectivity. Three possible standards have been 
judicially articulated. The purest form of subjectivity finds expression in what is 
termed the ‘Robin Hood test’, under which there is no dishonesty where the 
director genuinely believes his or her behaviour is morally justifiable even though 
it flouts the standards of reasonable honest people. Although taken out of context, 
the passage cited above from Lord Nicholls’ speech appears to amount to a 
rejection of a purely subjective assessment of honesty. But although Nelson J in 
Bairstow seems to speak of honesty being determined in an essentially subjective 
way, he does so by reference to cases on reasonableness, in which the test has both 
objective and subjective components.’ Robert Walker LJ’s tentative rebuttal of 
the essentially subjective test may therefore have been misplaced because it 
obscures the objective element. In effect the difference may be more linguistic than 
substantive. 

` A second related reason for caution in construing the word honesty in section 
727 by reference to this particular quotation from Tan is because the House of 
Lords in Twinsectra Ltd v Yardley has since subjected Lord Nicholls speech to 
extensive scrutiny. In the interpretation favoured by the majority, the 
determination of dishonesty is neither a purely objective nor subjective 
investigation, but depends upon what Lord Hutton terms ‘the combined test’. 
Drawing upon criminal law authority,” this asks first, if the defendant’s conduct 
was objectively dishonest by reference to the ordinary standards of reasonable 
people. If the answer is in the affirmative, the second part of the combined test is 
applied by determining whether there is evidence that the defendant realised that 
he or she had behaved dishonestly in the circumstances. As Lord Hoffmann 
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emphasises, the principles require more than simply showing dishonest conduct, 
‘[t]hey require a dishonest state of mind, that is to say, consciousness that one is 
transgressing ordinary standards of behaviour’.® 

If this is to be applied to section 727, it has the novel merit of identifying the 
appropriate standard in the most explicit and lucid way to date. This is not to 
claim that the test so expressed is necessarily new or different from that which has 
been in the mind of the relatively few judges who have hitherto addressed the 
matter. Drawing a conclusion is not easy because honesty has rarely been the 
determining factor in the denial of relief. Robert Walker LJ’s rejection in Bairstow 
of a purely subjective test seems appropriate in the context of determining 
eligibility for the exercise relief under section 727. Assessing whether a director has 
acted honestly by reference to his or her own genuinely held, albeit objectively 
perverse, conception of morality (the Robin Hood test), would undermine the 
operation of the relieving provision. However, there is nothing in the reasoning in 
a case such as Franklin that is at odds with the combined test. It is likely and 
proper that the defendants would have been regarded as having been honest by 
reference to the ordinary person’s conception and, though it would therefore not 
be strictly material to proceed to the subjective element of the combined test, the 
defendants would probably have been able to demonstrate that they believed that 
their actions were honest. By contrast, it seems hardly credible that the misuse of 
company funds by the.director Stebbings in Dorchester Finance could be regarded 
either as objectively honest or subjectively so. Moreover, it is suggested that the 
combined test may not, in substance at least, differ much from Nelson J’s 
essentially subjective test. 

If, as the Steering Group proposes, reasonableness is deleted, leaving honesty as 
the only gateway condition in a reformed section 727, there is added value in 
having an authoritative elaboration of what the single remaining pre-requisite 
means. And, given the scope for taxonomical ambiguity, it might be even more 
valuable if any new statutory formulation expressly identifies how honesty is to be 
defined for the purposes of relief. However, this raises the crucial substantive 
question of whether the combined test is the most appropriate one, or whether the 
rationale of section 727 might be better served by a more objective formulation 
such as that preferred in Lord Millet’s vigorous and provocative dissenting speech 
in Twinsectra. This view, itself claiming to be reflected in Lord Nicholls’ speech in 
Tan, eschews all reference to whether or not the defendant realises his or her 
conduct is dishonest. The test is not wholly objective, for the defendant must 
have knowledge of the facts which, objectively, makes the conduct dishonest. So in 
that restricted sense the test is subjective, relating ‘...to the defendant’s 
knowledge, experience and attributes.” As such it accords with the view that 
civil liability should turn on an equity lawyer’s perspective of dishonesty rather 
than one more relevant to criminal law, because ‘...equity looks to a man’s 
conduct, not to his state of mind.’ There are attractive consequences attaching to 
this conduct-driven test. It is probably easier to apply in practice and, as a matter 
of principle, the influence upon this test of the defendant’s own personal standards 
of honesty is minimised. It is also a more exacting standard. However, on balance 
it is contended that the combined test is preferable for the purposes of section 727. 
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The provision confers upon the court a general relieving jurisdiction. It does not 
contain a specific form of equitable liability. The defendant will have been 
found liable, often by reference to a test, such as that of the duty of care and skill, 
which is objectively dominated. Applying a too objectively orientated test 
in respect of any pre-condition of relief may therefore render the value of the 
section nugatory. Indeed, in assessing eligibility for relief, looking to the 
defendant’s state of mind should be a major second strand to an objectively 
based requirement of honesty. It is our contention that this is best catered for by 
the combined test. 


Reasonableness: an objective or subjective determination? 


As a matter of policy and judicial opinion, it seems to be settled that for section 
727 a director’s honesty will be determined by a combined test that is a 
predominantly objective standard. There is, perhaps surprisingly, less certainty 
about how the comparable issues are to be addressed in respect of reasonableness. 
Unlike honesty, this issue has figured much more prominently in the section 727 
case law on reasonableness. For some considerable time the authorities inclined in 
favour of a substantially subjective test of reasonableness, but there appears to be 
something of a sea-change underway. 

The judicial tendency to dilute the objective character of the concept of 
reasonableness in determining the availability of relief is most often attributed to 
the influential decision in Re D’Jan of London Ltd.°’ Hoffmann LJ, sitting in the 
Chancery Division, took a broad subjective view of the conduct in question for the 
purposes of determining whether the director had acted reasonably. A 
straightforward proposal form for property insurance contained numerous factual 
misrepresentations and the insurers therefore repudiated liability when the 
company claimed for fire damage. Mr D’Jan, the controlling director, who 
together with his wife held the entirety of the company’s shares, had signed the 
proposal without reading it. This prompted, by way of a misfeasance summons, 
the question of D’Jan’s liability for breach of the common law duty of care and 
skill. Hoffmann LJ assimilates the common law standard of care with the two- 
limb test contained in section 214(4) of the Insolvency Act 1986. On this basis 
D’Jan’s liability was clear cut. The more taxing question was whether or not D’Jan 
should be relieved from liability. Turning to section 727 the learned judge 
observes: 


It may seem odd that a person found to have been guilty of negligence, which involves failing 
to take reasonable care, can ever satisfy the court that he acted reasonably. Nevertheless, the 
section clearly contemplates that he may do so and it follows that conduct may be reasonable 
for the purposes of section 727 despite amounting to lack of reasonable care at common 
law. ; 


This was not the first time that the oddity had been identified. Looking at the 
parallel trust legislation, chancery judges had been moved to speculate that the 





67 n II above. 

68 ibid, 564. This conundrum has also been identified, but left unresolved by antipodean courts: see 
Fletcher v National Mutual Life Nominees Ltd [1990] 3 NZLR 641, at 692-693; Dimond 
Manufacturing Co Ltd v Hamilton [1969] NZLR 609; and Pacific Acceptance Corporation Ltd v 
Forsyth (1970) 92 WN 29, NSW. 
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conundrum inherent in regarding negligence as being reasonable was the product 
of defective drafting.® It is suggested that it is implicit, rather than explicit, within 
the language of Hoffmann LJ’s solution that reasonableness admits of subjective 
connotations. This does not deny an attractive pragmatism and neatness in 
Hoffmann LJ’s approach that can be sustained in the genesis of section 727. 
And although Hoffmann LJ seems to reason more by reference to principle than 
precedent, it is possible to read earlier cases on the company law relieving 
provision as adding a subjective gloss to its pre-requisite of reasonableness. For 
instance, in Re Gilt Edge Safety Glass Ltd,’° a reduction in the company’s share 
capital had the unforeseen consequence of depriving two directors of the minimum 
permissible share qualification as required by the articles. They nevertheless 
continued to serve for approximately two years. When Triplex Safety Glass Ltd 
subsequently acquired the company it sought to recover the sums wrongly 
drawn by way of directors’ remuneration throughout the two year period. The 
two directors successfully claimed total relief from any prospective liability within 
the jurisdiction provided by the relieving provision, then contained in section 
372(2) of the Companies Act 1929, notwithstanding the opposition of the 
members of the company. Without addressing the matter as explicitly as Re 
D’Jan does, Crossman J appears to have a similar understanding that though the 
breach is objectively negligent, it could still be reasonable to relieve the 
wrongdoers: 


I think that in a sense it may be that they were negligent, and no doubt, without knowing it, 
they committed a breach of duty in continuing to act as directors when they were no longer 
qualified. But this was a purely technical defect which would if it had been realised, have 
been put right at once....”! 


Subsequent cases followed Hoffmann LJ’s lead in Re D’Jan without further 
question.’ Comparatively recently, subjectivity significantly and peculiarly 
coloured the interpretation of section 727 of the trial judge in Re Simmon Box 
(Diamonds) Ltd.’ This misfeasance action under section 212 of the Insolvency 
Act 1986 included an allegation that the 19 year old ‘sleeping’ director, Andrew, 
had been negligent in delegating to his fellow director (and father) management 
tasks including the insurance of valuable gemstones which were lost by the father 
on a cross channel ferry. Peter Smith QC, sitting as a Deputy Judge of the 
Chancery Division, drew extensively upon Hoffmann LJ’s subjective formulation 
of the concept of reasonableness. Although the judge did not explicitly adopt the 
test, it seems incontrovertibly to influence the grant of partial relief to Andrew. 
Viewed objectively, Andrew had not behaved as a reasonable director. However, 





69 Perrins v Bellamy [1898] 2 Ch 521, 528-529. 

70 [1940] 1 Ch 495. 

71 ibid, 503. See also the similar, earlier case, Re Barry and Staines Linoleum Ltd [1934] Ch 227, in 
which Maugham J observes (233-34), ‘...the petitioner has in my opinion acted honestly and 
reasonably, notwithstanding that there was a certain negligence in his not ascertaining that the 
articles of association required him to obtain his qualification ...shares within two months after 
his appointment as a director.’ It is noteworthy that relief was granted from the criminal 
penalties imposed by the Act for failure to obtain the necessary qualification shares. 

72 That the test for s 727 is subjective has indirectly surfaced in relation to the wrongful trading 
provision, s 214(1) of the Insolvency Act 1986. See Re Produce Marketing Consortium Ltd, n 56 
above. In Re Brian D Pierson (Contractors) Ltd [1999] BCC 26, Hazel Williamson QC, sitting as 
a Deputy High Court Judge, applied Re D’Jan, n 11 above, observing (at 48) that: ‘... 
“reasonableness” for the purpose of s 727 must be meant to be capable of being satisfied by 
something less than compliance with the common law standard of care in negligence.’ 

73 [2000] BCC 275. 


208 © The Modern Law Review Limited 2003 


March 2003] The Continuing Value of Relief for Directors’ Breach of Duty 


on Peter Smith QC’s reasoning, he deserved some relief from liability because he 
was a student living overseas who did not participate in the management of the 
company beyond occasionally signing cheques drawn on the company’s bank 
account. The judge took the view that the company’s losses were not caused by 
any direct fault on his part, but arose from the conduct of his father in whom, it 
was found, ‘he reposed too much trust.”” 

Whether reasonableness in section 727 should or should not be read as 
subjectively as Re D’Jan suggests has recently been judicially challenged. The first 
dissentient voice is heard in Bairstow, where Robert Walker LJ refuted the notion 
that reasonableness i is capable of being considered from an essentially subjective 
point of view.” This change of tack was followed in the first instance decision in 
Coleman Taymar Ltd v Oakes,’ in which Judge Robert Reid QC, sitting as a 
judge of the High Court, observed, ‘I do not see how the reasonableness 
requirement can be a subjective requirement. Any reasonableness test must by its 
very nature be objective.” We have already indicated the need for taxonomical 
caution when interpreting such references to objective and subjective tests. In any 
event, it may be too early to claim that these judicial statements are tantamount to 
a volte-face, they are definite portents of a more critical approach being taken 
towards the determination of this fundamental requirement of the relieving 
provision. 

The unsettled state of the case law reflects the silence of the statute in defining 
what meaning it intended for the pre-condition of reasonableness, both as to 
where the standard should be pitched and the extent to which its determination 
should be more or less objective than subjective. Over the years, judicial 
preferences have emerged in the form of terse observations without much in the 
way of supporting rationale. While this may be inevitable, in part, because relief is 
commonly less prominent than the question of liability, this leaves the matter 
tantalisingly unresolved. At first sight it may appear obvious that reasonableness 
as a pre-requisite to eligibility for relief should turn more on objective than 
subjective considerations. The point may seem to gain force where the breach itself 
involves a determination that the director has behaved unreasonably, and such 
unreasonableness falls to be assessed in a predominantly or exclusively objective 
fashion. Thus in Re D’Jan the breach concerned the common law duty of care and 
skill rather than some statutory duty under the Companies Act. Since Re City 
Equitable Fire Insurance Co,” the proper scope of the duty, in particular its 
subjective/objective credentials, have proved a fertile source of judicial and 
academic discussion.”? Hoffmann LJ, however, sought to settle the matter, 





74 In the event, relief under s 727 became irrelevant because the Court of Appeal decided that the 
judge had strayed beyond the pleadings, and accordingly found that Andrew was not liable at all: 
Cohen v Selby [2001] 1 BCLC 176. Interestingly the first instance judge saw potential in the 
relieving power to be a mechanism ‘to achieve a fairness as between wrongdoers’: ibid, 288. 
Similarly, the comparable Australian provision in Corporations Law, 1318 has been canvassed 
as an alternative to contributory negligence where such a claim is not recognised: AWA Lid v 
Daniels t/as Deloitte Haskins & Sells (1992) 7 ACSR 759; cf the effect of the claimant’s conduct in 
assessing the fairness of relief in Coleman Taymar v Oakes n 15 above, 771-772, para 100. 

75 n 43 above, 550, para 58. 

76 n 15 above. 

77 ibid, 770, para 85. 

78 n 31 above. 

79 See Daniels v Anderson (1995) 16 ACSR 607, NSWCA. For academic commentary see, for 
example, C. Riley, ‘The Company Director’s Duty of Care and Skill: The Case for an Onerous 
but Subjective Standard’ (1999) 62 MLR 697; V. Finch, ‘Company Directors: Who Cares about 
Skill and Care? (1992) 55 MLR 179; B.S. Butcher, Directors’ Duties: A New Millennium, A New 
Approach? (Deventer: Kluwer, 2000) 259-261; S. Worthington, ‘The Duty to Monitor: A 
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assimilating the common law with the heavily objectively laden language of 
the wrongful trading provision, section 214 of the Insolvency Act 1986."° If, 
as a consequence, a synergistic approach were then to prevail in defining 
section 727’s use of the term reasonableness, it would effectively preclude all 
directors in breach of the common law duty from being eligible for consideration 
of total or partial relief. It is, presumably, this that inspired Hoffmann LJ to 
suggest that the section clearly contemplates that relief may involve a more 
subjective idea of reasonableness than applies in the determination of reasonable 
care at common law. Although inevitably a matter of conjecture, this approach 
would seem to respond to the anxiety expressed by at least one member of the 
Loreburn Committee, Sir Edgar Speyer, who appears to view the relieving 
provision as a necessary trade-off for increasing the standard of care required of 
directors.®! However, such a stratagem results in the duty of care and skill 
influencing the interpretation of section 727 for all other kinds of directorial 
breaches of duty that do not necessarily entail issues of reasonableness. 
Alternatively it might be open to develop the concept of reasonableness within 
section 727 so that it is interpreted differently according to whether liability is for 
breach of the common law duty of care and skill or some other statutory duty. 
However, this might prove to be as practically cumbersome as it is theoretically 
unappealing. 


Section 727 and the shadow of the wrongful trading provision 


In reasoning about the scope of liability at common law Re D’Jan draws creatively 
upon a significant twentieth century statutory provision, section 214 of the 
Insolvency Act 1986. However, this is not the only point of contact between that 
statute and the general discretion to grant relief from liability. The dispute as to 
whether reasonableness is to be assessed subjectively or objectively for the 
purposes of section 727 has assumed a wider significance in the development of the 
reach of the modern regime governing wrongful trading. Three years after the 
introduction of the new claim for wrongful trading had been introduced, Knox J 
in Re Produce Marketing Consortium Ltd? was faced with the legal issue of 





Modern View of the Director’s Duty of Care’ in F. Patfield (ed), Perspectives on Company Law: 2 
(London: Kluwer Law International, 1997); A. Walters, ‘Directors’ Duties: the Impact of the 
Company Directors Disqualification Act 1986’ [2000] Co Law 110; L. Griggs and J. Lowry, 
‘Finding the Optimum Balance for the Duty of Care Owed by Non-Executive Directors’ in F. 
Patfield (ed), Perspectives on Company Law: 2 (London: Kluwer Law International, 1997); and J. 
Birds, n 12 above. 

80 Indeed, prior to the decision in Re D’Jan, Hoffmann J had stated that he was ‘willing to assume’ 
that the wrongful trading provision provided an accurate statement of the director’s common 
law duty of care and skill: Norman v Theodore Goddard (a firm) [1991] BCLC 1028, 1030-1031. 
The reasoning proceeds as follows: by way of defence to a wrongful trading claim, s 214(3) 
provides that the court will not hold a director liable if, once he found himself in a position where 
he knew or ought to have known that the company was going into insolvent liquidation he took 
every step with a view to minimising the potential loss to the company’s creditors. The facts 
which a director ought to know or ascertain for the purposes of s 214(3) are determined 
predominantly by way of objective assessment (s 214(4) refers to ‘a reasonably diligent person’ as 
the principal criteria). The judicial shift towards objective assessment of directors’ behaviour is 
also apparent in relation to cases brought under the Company Directors Disqualification Act 
1986: see, Re Barings plc (No 5) [1999] 1 BCLC 433; [2000] 1 BCLC 523 (Chancery Division & 
Court of Appeal); Re Landhurst Leasing plc [1999] 1 BCLC 286. This development has not been 
confined to English law; see Daniels v Anderson (1995), n 79 above. 

81 n 31 above and associated text. 

82 n 56 above. 
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‘whether or not the different legislative provisions operated together.5 The task 
was not made easy because neither statute explicitly addressed how they were 
meant to relate one to another. Having considered the matter with some care, the 
learned judge decided in effect that it could not have been Parliament’s intention 
that the two sections were compatible. For present purposes, one significant 
reason given in support of this conclusion is the disparity evident in the 
predominantly objective notion of what is reasonable within section 214 and the 
subjectivity with which the courts have imbued section 727’s notion of reason- 
ableness. In short it was decided that there is no place for subjectivity as a means 
of offering relief to a negligent director where the liability arises from his or her 
company’s insolvency. Although the detail of the judicial reasoning in this 
decision has been subjected to some penetrating and persuasive criticism, the 
outcome has much to commend it.*° Overall, it seems to be a logical exception to 
the generosity inherent in Re D’ Jan’s attitude towards section 727 and directorial 
negligence where the company is solvent.*° It certainly works from the premise 
that subjectivity has a role in assessing reasonableness for the purposes in section 
727. It might therefore be argued that, in the light of the most recent Court of 
Appeal obiter dictum in Bairstow preferring a purely objective meaning for 
reasonableness, the rationale for denying section 727 relief to defendants in 
wrongful trading claims has evaporated. This may not much matter in practice 
because it is arguable that many of those who are found liable, for wrongful 
trading are unlikely to be able to present a strong case for relief.” However, as 
matter of policy, allowing relief under section 727 would surely be an unfortunate 
denouement, out of keeping both with the gravity of the wrongful trading 
provision and the current government proposal to keep the company and 
insolvency law regimes distinct.** It would also run counter to the decision PY the 
framers of section 214 to reject the Cork Committee’s recommendation?’ for a 
specific relieving power where the wrongful trading had been honest and the court 
decided that the errant director ought in all the circumstances to be relieved from 
liability.”° 





83 Similar questions were considered by the Court of Appeal concerning the availability of s 727 in 
respect of proceedings under Betting and Gaming Duties Act 1972, s 2, in Customs & Excise 
Commissioners v Hedon Alpha Ltd [1981] QB 818. 

84 Although in Re DKG Contractors Ltd [1990] BCC 903, Judge J. Weeks QC, sitting as a deputy 
judge of the High Court, did not rule out the availability of s 727 relief to liability under the 
Insolvency Act 1986, s 214. In comparison, in Re Duckwari plc (No 2), n 46 above, the Court of 
Appeal, without deciding the point, tentatively endorses the first instance judge’s view (reported 
at [1997] BCLC 729) that there is nothing in the Companies Act 1985, s 322(5) and (6) concerning 
liability for substantial property transactions that excludes the operation of s 727. There is 
authority that the Australian relieving provision (Corporations Law, s 1318) can be relied upon 
by a director in breach of the duty to prevent insolvent trading by his or her company: Kenna & 
Brown Pty Ltd v Kenna (1999) 32 ACSR 430. 

85 See J.R. Bradgate and G. Howells, ‘No Excuse for Wrongful Trading’ [1990] JBL 249. 

86 Generosity that Hoffmann LJ acknowledges explicitly: n 11 above, 564. 

87 See J.R. Bradgate and G. Howells, n 85 above, 252; M.R. Pasban et al, n 3 above, 205; and S. 
Griffin, Personal Liability and Disqualification of Company Directors (Oxford: Hart Publishing, 
1999) 77. 

88 See White Paper I, n 4 above, paras 3.12-3.13. 

89 Sir Kenneth Cork CBE, Insolvency Law & Practice: Report of the Review Committee, Cmnd 8558 
(London: HMSO, 1982), paras 1793-1794. 

90 The relevant White Paper, A Revised Framework for Insolvency Law Cmnd 9175, para 52 noted, 
‘There will be no provisions for anticipatory relief and the Government considers that, as the 
Court will have a general discretion to determine the extent of personal liability, no additional 
form of relief is necessary.” 
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Whither honesty and reasonableness? 


Regardless of whether the context is wrongful trading or some other company law 
default, the function and meaning of reasonableness in section 727 requires 
clarification. The Steering Group would drop the pre-condition entirely.” This 
proposal does not seem to spring from the state of flux evident in the case law on 
how far the concept should be objectively rather than subjectively determined. On 
the contrary, it consciously accepts the subjective interpretation espoused in Re 
D’Jan and aspires to put beyond doubt that relief should be possible where the 
cause of action concerns negligence. Deleting the requirement of reasonableness 
will have the additional virtue of curtailing the judicial debate. However, a bolder 
approach would be to go further by also deleting the requirement of honesty thus 
obviating any further controversy about the appropriate level of objectivity to be 
applied in its determination. This would have the advantage of moulding relief 
around a more open-textured jurisdiction that gives the court free rein to weigh up 
the equity or fairness of allowing relief. This sounds a more radical step than it is 
in substance. Dishonest and incompetent directors are likely to struggle in 
sustaining the claim that it is fair to relieve them from liability. To this extent it 
might not advance either cause in the subjective/objective debate in respect of 
either honesty or reasonableness. It will nonetheless circumvent some of these 
difficulties, and lend a greater measure of transparency to the operation of the 
jurisdiction than has perhaps been displayed hitherto. For, it is our contention 
that a common feature of the judicial discussion of section 727 has, contrary to the 
conventional learning, failed to keep the pre-conditions, especially that of 
reasonableness, separate from fairness.”” This elision may offer a more convincing 
explanation for the outcome in cases such as Re D’Jan. It also provides a workable 
and theoretically valuable basis for the continuing jurisdiction, whereby fairness 
may be informed, but not hamstrung, by factors such as how honest and 
reasonable the breach is. 


Fairness 


On balance, any suggestion in the case law that the three requirements 
contained in section 727 have been intermingled does not emerge clearly from 
the more prosaic learning that has accumulated about what fairness means for the 
purposes of the section. On a conventional reading the breadth of this discretion 
has proved relatively uncontroversial. The received wisdom draws on the 
judicial approach to section 61 of the Trustee Act 1925 that acknowledges the 
impossibility of distilling any firm guidelines to inform the operation of the 


91 Developing the Framework, n 9 above. This proposal proved relatively non-contentious with the 
majority of the forty or so respondents to Question 3.15 in that consultation document. Amongst 
the minority viewpoint some harboured reservations about deleting reasonableness (Pricewa- 
terhouseCoopers), whilst others were totally opposed to its deletion on the basis that this would 
allow the (presumably objectively) incompetent director to become eligible for relief (TUC and 
Institute of Chartered Accountants of Scotland): Responses to Developing the Framework 
(available at http://www.dti.gov.uk/cld/reviews/urn00656.htm). Interestingly, this would in effect 
mirror the Cork Committee’s lost proposal for a specific relieving provision for wrongful trading 
and replicate the language of the Australian relieving provision in Corporations Law, s 1318. 

92 See Re Simmon Box (Diamonds) Ltd, n 73 above; although this is not always the case see, for 
example, Re Westlowe Storage Distribution Ltd, n 37 above, where Hart J declined to consider 
exercising the relieving jurisdiction because the defendant’s failure to oversee proper accounting 
systems and his making of an informal and undisclosed loan were unreasonable. 
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discretion.” Consequently, it is not possible to define clear categories of breach 
that will always be excused. Nor is it safe to speculate on the circumstances 
surrounding, either the conduct giving rise to the breach or the particular 
defendant, that will necessarily trigger its exercise. This is no doubt desirable 
lest the standard of care of directors is aligned with ad hoc successful appeals 
to relief. Equally, it does little to illuminate the underlying rationale that justifies 
the existence or scope of the provision; and on a more practical level it does not 
assist those who seek professional guidance on the availability of relief in their 
case. 

A closer look at the jurisprudence generated, both by section 727 since its 
introduction in 1907 and the analogous trustee provision, does afford some insight 
into the factors that will impact upon judges when deciding whether or not to 
exercise the statutory discretion. With respect to section 61 of the Trustee Act 1925 
it seems that there is a consensus of judicial opinion that the court should be loath 
to excuse the liability of remunerated trustees unless they have taken all 
reasonable steps to remedy their breach of trust.’ Although the issue has not 
directly arisen in the company law context, there is no reason to suppose that a 
similar approach will not be taken towards a paid director receiving ample 
recompense for the risks he or she takes. But that is not to say that a remunerated 
director will never be entitled to relief.°° A further significant factor which emerges 
from the section 727 case law,”° is that a director who has sought legal advice 
before proceeding with what amounts to a technical breach of duty is likely to be 
viewed favourably.” In Re Claridge’s Patent Asphalte Co Ltd’? the parent 
company’s directors had expended company money in promoting a subsidiary. 
The court assumed that this was ultra vires the objects of the parent company, 
although the directors had acted on the advice of the company’s solicitors and 
counsel. The liquidator therefore brought a misfeasance claim against them for 
breach of trust arguing that the relieving provision had no application to ultra 
vires transactions. Astbury J, rejecting the liquidator’s contention on the basis that 
the wording of the section was wide enough to cover all breaches of trust, granted 
relief observing: 


This transaction, if one can differentiate one breach of trust from another, was as little 
harmful or improper as one can very well imagine. The then directors did their utmost for the 
benefit of their cestui que trust company; they took the best advice; they acted in the way 
complained of openly for no benefit to themselves, but for the benefit of their cestui que trust; 
if it were not for a mere technicality, no objection could be taken to the transaction at all; 








93 Re Kay [1897] 2 Ch 518, 524; and Re Turner [1897] 1 Ch 536, 542. 

94 National Trustees Company of Australasia Ltd v General Finance Company of Australasia Ltd, n 
37 above, 381. See also, Re Rosenthal [1972] 1 WLR 1273. This may explain why the liquidator 
was refused relief in Re Windsor Steam Coal (1901) Ltd [1929] 1 Ch 151. 

95 In context of s 61 the Court of Appeal in Re Pauling’s Settlement Trusts [1964] Ch 303 granted 
partial relief to paid trustees who were bankers. Relief was granted to a professional trustee 
company in Re Te Huango [1993] 3 NZLR 77. 

96 Section 61 decisions appear more equivocal on this point in so far as the judges have indicated 
that acting on legal advice is not a ‘passport to relief’: Marsden v Regan [1954] 1 WLR 423, 434- 
435; and see also, Baden, Delvaux and Lecuit v Société Général pour Favoriser etc [1993] 1 WLR 
509, 609. However, in Re Evans (dec) [1999] 2 All ER 777 it was held that the defendant trustee 
had been reasonable in seeking and relying upon her solicitor’s legal advice and ought, therefore, 
to be partially relieved from liability for breach of trust. 

97 Conversely, failing to take advice may result in relief being denied: see Re Duomatic Ltd, n 38 
above; and Coleman Taymar Ltd v Oakes n 15 above, 768, para 73. 

98 [1921] 1 Ch 543. 
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and apart from the effect of the war, no such objection would probably have been 
thought of. 


The sympathy of the court was patently with the defendants. Apart from the 
reference to the unforeseeable and cataclysmic world events (the Great War), there 
are at least two other striking features of the decision to allow total relief. They 
had acted reasonably in taking professional advice. Their prudence was therefore 
not merely a precondition to relief it was material to the assessment of the fairness 
of affording it. What else is noticeable is the technicality of their breach. Their 
enterprise had been open, sanctioned by the shareholders, had not of itself proved 
harmful to the parent company, nor had it been motivated by a desire to secure 
any personal benefit. Astbury J’s reasoning highlights that the determination of 
relief is necessarily a fact intensive exercise. In this respect the decision does not 
stand alone. Characteristics such as the technicality of the breach, the absence of 
loss and acting on expert advice figure prominently in allowing relief from 
prospective liability in Re Gilt Edge Safety Glass Ltd.” 

Re D’Jan goes further by showing how extrinsic considerations, such as the so- 
called economic realities, may indicate why fairness dictates that the discretion 
should be exercised.!™ Two factors were critical to Hoffmann LJ’s reasoning. 
First, Mr D’Jan held 99 per cent of the shares in the company and had proved as 
an unsecured creditor of the company in the sum of £102,913.00. Secondly, his 
breach of duty occurred in 1986 when the company was not only solvent but also 
enjoying prosperity. The property at risk in reality, therefore, was his and his 
wife’s. The issue is not whether one accepts these mitigating factors as being 
relevant. Rather, what matters more is that in fashioning partial relief for the 
director, Hoffmann LJ sought to strike a fair balance by having regard to the 
interests of the company’s outside unsecured creditors while giving due cognisance 
to the fact that Mr D’Jan suffered significant personal prejudice from his breach of 
duty. Conversely, if the director is found to have exposed the creditors to too great 
a risk the court is likely to deny relief. Hence in Re Simmon Box (Diamonds) Ltd 
the court was understandably unwilling to relieve the first respondent who was the 
active director found liable for negligently losing uninsured gemstones while 
abroad. Peter Smith QC observed: 


In my view there are no circumstances that can entitle the first respondent to seek relief in 
this case. First, the conduct was grossly negligent ...; second, it was entirely at the risk of the 
creditors and not just at his own personal risk, and he knew that; and third, he was the prime 
cause of the loss.?©! 


99 n 70 above. See also Coleman Taymar Ltd v Oakes, n 15 above, 771-772; and Clydebank Football 
Club Ltd v Steedman 2002 SLT 109. One case that is perhaps difficult to square with the 
emphasis in granting relief on the basis of the breach being a mere technicality is Re J Franklin & 
Son Ltd, n 53 above (here the judge was the same as in Re Gilt Edge). The reasoning for refusing 
relief for any of the three defendants are not spelt out in the judgment. Acting on an accountant’s 
advice may assist a director’s claim: see Miller v Belmil Products Ltd [1976] 1 NZLR 311, 320. 
But the court may be reluctant to conclude in his or her favour where a personal gain has been 
made: see Re Duckwari ple (No 2), n 46 above; see also Tipping J in Hilton International Ltd v 
Hilton [1989] 1 NZLR 442, 478: ‘It is one thing for directors to be excused for an honest and 
reasonable blunder which causes the company loss. It is quite another matter if the same blunder 
has not only cost the company money but also put that money into the directors’ pockets.’ 

100 It seems that economic realities might even encompass socio-economic circumstances such as 
ooo and the effects of regional unemployment: see Re Welfab Engineers Ltd, n 50 above, 
101 n 73 above, 288. See also Hilton International Ltd v Hilton, n 99 above. 
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One may see factors, such as the economic realities, as subjective elements of 
reasonableness. But it would, in our view, be better to recognise them as falling 
within the range of circumstances that can properly enable the court to exercise 
the discretion inherent in the notion of fairness. As such in determining whether in 
fairness relief ought to be granted, the judges bring to bear value judgments that 
do not, and ought not be allowed to add to the mire surrounding reasonableness. 
Failing to keep reasonableness and fairness distinct is evident both in the language 
and context of the preceding passage. from Peter Smith QC’s judgment. 


Section 727: the economic realities of ‘thinking small first’ 


The reported decisions suggest that relief is commonly sought in the context of a 
small corporate enterprise where there is a high degree of convergence between 
who owns and who manages the company. In our view this forms a significant 
factor encapsulated within the notion of looking to the economic realities when 
deciding whether or not it is fair to grant relief, particularly when allied to the 
realities of whose financial interests are in jeopardy. In crude terms such thinking 
recognises that the defendant director can be principal owner, investor, and 
perhaps even creditor. In such cases he or she is then de facto the company. 
Corporate doctrine aside, it then becomes justifiable and fair to allow relief, 
particularly if there are no strong contrary indicators. This explains Buckley J’s 
willingness to afford relief in respect of a technical failure to gain the shareholders’ 
sanction to the £9,000 remuneration paid to the controlling director in Re 
Duomatic Ltd.'°? The judge gave as one reason in support of this conclusion the 
established practice of making such remuneration payments in a similar way 
during previous years. 

Just as it might be argued that this generosity may do some damage to the spirit 
if not the letter of corporate personality, it may also be a parochial view that 
overlooks the wider interests of members or unsecured creditors. In some measure 
it is an answer to such concerns that the discretion allows the court to award 
partial rather than total relief. As we have already indicated, such was the case in 
Re D’Jan.'™“ This illustrates one facet of the attractive flexibility inherent in 
section 727. Alternatively, the court may decide to recognise wider concerns in 
making its award of costs. This occurred in Re Duomatic Ltd, where Buckley J, 
allowing full relief from liability in respect of the director’s £9,000 remuneration, 
found him liable to defray the liquidator’s costs. If the interests of either members 
or unsecured creditors are found to be paramount then the court may decide 
against awarding relief. 

Such pragmatism in utilising the discretionary jurisdiction in section 727 finds 
resonance with the core policies that underpin the proposals contained in the 
Steering Group’s reports and the consequent White Paper. These are the ‘think 
- small first’ approach to regulation; the need for an inclusive, open and flexible 
regime for company governance; and a flexible and responsive institutional 








102 See the approach taken by Lord Hoffmann in Meridian Global Funds Management Asia Ltd v 
Securities Commission [1995] 2 AC 500, 506-507. 

103 n 38 above. 

104 See n 100 above and associated text. 

105 See the approach of Lord Dunpark, in the Outer House, in refusing relief in order to be fair to 
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Rubber Estates Ltd v Cradock (No 3), n 51 above. 
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structure for company law.’°° The first two in particular acknowledge the need to 
fashion a corporate law regime that is sensitive to the economic importance of 
small owner-manager companies. In addition to making the applicable law more 
accessible and transparent, thinking small may place at a premium the ability to 
relieve directors from breaches that are technical and only serve to shift financial 
damage onto the shoulders of small entrepreneurs. The twin goals of accessibility 
and transparency underlie the Statement of Directors Duties found in Part I of 
the Government’s White Paper II.!°’ Clause Four adopts the Law Commissions’ 
recommendation to assimilate into the proposed new companies legislation the 
objective/subjective test as determinative of the general common law duties of care 
and skill of directors.!°? For the owner-manager who sees his or her role as 
director as secondary to his or her role as owner, this may predictably raise 
awareness and consequent anxiety over increased liability in negligence. It is in 
this context that section 727 has the potential to serve as a mitigating device, the 
need for which is borne out by empirical evidence prepared for the Law 
Commission.!” To meet the concerns of directors of larger companies, whose 
anxieties over increasing responsibilities may have already been aggravated by Re 
D’Jan's assimilation of section 214 of the Insolvency Act 1986, the Law 
Commission speculatively suggests that the incidence of D & O insurance is 
likely to increase.!!° Their prediction may gain even greater force if the company 
law reforms succeed in raising awareness among directors of what their duties 
are.''! Even if insurance take-up does follow this predicted trajectory amongst 
large companies, in the absence of it being made mandatory, it is far less likely that 
such policies will be widespread among the small owner manager entities. 
Directors of such companies may, in any case, find the premiums prohibitive given 
the risk they pose as compared to their brethren in large companies who are 
invariably supported by in-house counsel. The continuing absence of D & O 
insurance, particularly amongst directors of small companies, accentuates a 
significant lacuna that the maintenance of a revamped section 727 may valuably fill. 


Section 727 and fiduciary duties 


Section 727 will assume greater prominence in the light of the Steering Group’s 
recommendation that section 310 of the Companies Act should be simplified so as 
to cover only the directors’ obligations found in its proposed Statement of 
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216 © The Modern Law Review Limited 2003 


March 2003] The Continuing Value of Relief for Directors’ Breach of Duty 


Director’s Duties. The point is made that the Statement will itself indicate the 
extent to which any liability arising under its component duties may be varied or 
waived by the constitution, the board or the general meeting. This has the 
commendable aim of resolving the apparent contradiction between Table A, 
article 85 and the terms of section 310. From the convoluted reasoning of Vinelott 
Jin Movitex Ltd v Bulfield,'' it followed that the no-conflict rule was a ‘disability’ 
and therefore capable of modification by the constitution. This will no longer hold 
true. Accordingly, the availability of relief may assume a more prominent status 
where the breach in question involves directors’ fiduciary duties. 

There might be an understandable air of anxiety about any enlargement of the 
remit of the relieving provision into the sacrosanct realms of fiduciary duties. In 
particular there could be concern about relief encompassing breaches. of the 
cardinal duties of loyalty.'!? After all it is unusual, if not unprecedented, for 
fiduciary breaches to be either honest and/or reasonable.'!* This, however, begs 
the prior question of whether or not section 727 is already available for breach of 
fiduciary duty. There is some Commonwealth support for the view that fiduciary 
duties are, as a matter of principle, outwith section 727 on the basis of its 
language, because the provision lists the types of breach that may attract relief;'!* 
wording which the Steering Group recommend should be axed.'!® The essence of 
the argument is that where an account of profit is claimed because of a breach of 
fiduciary duty then there is no loss. Therefore, for the purposes of section 727 
there is no liability in respect of negligence, default, breach of duty or breach of 
trust. That this analysis overlooks the fact that these days the claim may be for 
equitable compensation rather than for an account of profits has in any event now 
been overtaken by the decision in Coleman Taymar Ltd v Oakes.'!’ Judge Robert 
Reid QC rejected as unconvincing this line of statutory interpretation that seeks to 
put fiduciary breaches beyond the realms of section 727. He went further by 
allowing relief to the director, Oakes, in respect of the account of any profit arising 
from a technical breach of fiduciary duty, where he had honestly and reasonably 
launched another company, GoGas, as a competitor while still technically a 
director of, but after the termination of his employment with, Taymar. It was fair 
to award relief because at the relevant time Oakes had been a director in form 
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rather than substance. He had neither been paid nor treated as a director and his 
former employers had effectively delayed the date of his departure. However, the 
judge also found that Oakes had acted unreasonably in making unauthorised use 
of confidential information to negotiate for his own benefit leases that Taymar no 
longer intended to use. Oakes was therefore held not to be eligible for relief in 
respect of these breaches of duty as a fiduciary and employee. Judge Robert Reid 
QC therefore deployed section 727 in a balanced and sensible way, to ameliorate 
the rigour of fiduciary rules which are often applied in an all too absolutist a 
manner. 

On balance, the better view is that there is no absolute prohibition on relief for 
breaches of fiduciary duties; nor should there be. The point might be put beyond 
doubt by redrafting section 727 so that it explicitly refers to breaches of fiduciary 
duty. In any event, where the duty involves questions of loyalty and fidelity, it 
seems improbable that a director will normally be able to satisfy any or all of the 
current legislative requirements of honesty, reasonableness, or fairness.'!? 
However, as Coleman Taymar reveals, there are sometimes disputes in which a 
fiduciary may deserve relief where he or she is has merely infringed a fiduciary 
duty in a technical way. This would also allow section 727 to come to the aid of 
the entrepreneurial fiduciary without either creating a charter for widespread 
corporate abuse or risking the integrity of the prophylactic fiduciary rules 
governing a director’s conduct. The value of a relieving jurisdiction in such 
circumstances may be accentuated by the uncertainty over a director’s entitlement 
to claim an equitable allowance for his or her contribution to making a profit.!*° 

Overall, it hardly seems likely that this relatively small measure of protection 
afforded for inadvertent breaches of fiduciary duties will be substantially 
disturbed even if either or both of the current legislative pre-conditions to relief 
are abolished. Nor will enshrining the fiduciary duties in the statement of 
directors’ duties necessarily matter. If fairness becomes the lynchpin for the 
judicial determination of relief, this is more than appropriate and effective as a 
mechanism to determine whether or not relief should be made available; for it will 
seldom be fair to assist a dishonest or unreasonable fiduciary. 


Relief and criminal proceedings 


Almost all the judicial discussion about section 727 and its predecessors in 
England and Wales has been about its availability in civil proceedings. However, 
in two decisions, the possibility of relief has been canvassed in respect of a 
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director’s criminal liability under section 141 of the Companies Act 1929, where it 
was alleged that a person had acted as a director without holding the share 
qualification required by the company’s articles. In Re Barry and Staines Linoleum 
Ltd”! Maugham J had no hesitation in exercising the relieving provision 
(contained then in section 372 of the Companies Act 1929) in relation to liability 
of a ‘penal character’ in the form of a fine which might not exceed £5 for each day 
the defendant was in default. He indicated the following robust view of the ambit 
of relief: 


It is beyond doubt that it applies also where proceedings are being taken in a Court of 
summary jurisdiction to recover one of the penalties imposed on directors and others under 
the Act and accordingly, it includes power to relieve against the penalty imposed under s 
141. 


Although Crossman J declined to relieve directors from the same penal liability in 
Re Gilt Edge Safety Glass Ltd,!” the learned judge did not question Maugham J’s 
conclusion that relief was available in principle. The proceedings arose because the 
Bow Street magistrate adjourned the hearing of the summons under section 141 to 
enable the directors to apply to the High Court for relief. As has already been 
observed,'** relief was forthcoming under section 372(2) in respect of any 
potential future civil liability. However, the view was expressed that, on its correct 
interpretation, relief from the criminal penalties under section 372(1) could only be 
exercised by the magistrates’ court in which the proceedings had been commenced. 
In reaching this view Crossman J apparently found no difficulty, as a matter of 
statutory interpretation, in accepting that ‘proceedings’ under section 141 must 
fall within the expression contained in section 372(2) ‘any claim... in respect of 
any negligence, default, breach of duty or breach of trust.’ 

Taking such a generous and flexible approach to the statutory language has not 
commended itself in overseas jurisdictions. There is much to be said for the incisive 
rigour with which subsequent Commonwealth authorities have roundly criticised 
and rejected these English judicial pronouncements. In Lawson v Mitchell,'?® the 
authoritative status of both English High Court judgments is challenged because 
they are delivered ex tempore, and because Maugham J’s unreasoned conclusion in 
Re Barry and Staines Linoleum is matched by a paucity of argument from counsel. 
More positively the Supreme Court of Victoria’s decision advances detailed 
arguments to justify confining statutory relief to civil liability. In addition to arguing 
the language of the provision is inconsistent with criminal proceedings, the court 
raises procedural obstacles to its application. Thus, the Court contends that relief is 
out of kilter with criminal procedures such as jury trial, and that the legislation fails 
to identify who the respondent is meant to be. Moreover, it is argued that relief is 
essentially otiose, either because company penal provisions commonly allow 
‘reasonable steps’ defences or attract sliding scale penalties. From this perspective, 
such discretionary provisions therefore serve the function of relief. Historical 
‘analysis forms a final line of attack. It is concluded that the legislative history of the 
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English statute, and its genesis by reference to the power to relieve trustees from 
liability supported the conclusion that it is intended to apply exclusively in the realm 
of civil liability. These ostensibly formidable objections to allowing relief in criminal 
law proceedings have attracted support before the High Court of Singapore in Re 
Ideaglobal.Com Ltd!” Addressing the comparable Singaporean provision in 
section 391(2) of the Companies Act (Cap 50), Lee Seiu Kin JC rejected the 
English decisions because: 


The decision of the Full Court of the Supreme Court of Victoria in Lawson v Mitchell is the 
only decision in which a full consideration was made of the scope of the provision. In my 
respectful view, the reasoning there is unassailable.!8 


This may exaggerate the calibre of the reasoning. For one thing, it is not easy to 
discern whether or not the architects of the 1907 Act intended relief to be available 
for a director’s penal liability. The 1907 Act itself introduced new penal 
provisions.'”” There is also one contribution to the parliamentary debates from 
which it might be concluded that there was some contemporary expectation that 
relief should be available in such circumstances.!°° Where Lawson v Mitchell is 
unassailable is in its forensic assessment that the language in section 727 does not 
best accommodate criminal proceedings. Of course this might be rectified through 
careful re-drafting. What is more pressing is the policy question: should directors 
be able to seek relief where their conduct falls foul of the criminal law? Or, is this a 
step too far? Lawson v Mitchell may be right to point out that the necessity for 
such intervention is ameliorated where discretion exists as to penalty. Equally the 
mens rea component of many offences may make it difficult for defendants to 
show that their offence is honest, reasonable and fair. As Re Gilt Edge Safety 
Glass Ltd indicates, sometimes a director’s breach may be purely technical and in 
such circumstances there does not seem to be any harm in allowing relief even if 
this is an additional mechanism by which he or she may be protected partially or 
fully from the penal consequences of a minor transgression. This will not pass the 
cost onto the company nor will it damage the prophylactic objective of such 
penalties. Against this liberal approach to the ambit of relief, it has to be noted 
that the status and role of criminal sanctions figures prominently on the current 
company law reform agenda which proceeds on the basis that offences of 
dishonesty should be strengthened.!*! If this leads to an accentuation in the way 
the law should differentiate between the commission of company offences that are 
technical as opposed to dishonest, then it may effectively render it less necessary to 
include relief for criminal matters in the successor to section 727. 


Conclusion 


Understandably the preponderance of textbook wisdom casts section 727 as 
something of a Cinderella provision in company law. A cursory examination of its 
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history and the paucity of successful applications over the course of its statutory 
lifetime does little to disturb this impression. Although the readily available 
historical accounts of what inspired the introduction of the progenitor of section 
727 may be scant, the architects drew unquestionably upon the blueprint provided 
by the contemporary introduction of a discretionary relieving power in favour of 
trustees. This transplantation is itself hardly surprising in view of the fact that 
both the company and trust law review bodies shared the same chairman in Sir 
Robert Reid. At first sight the rationale for the judicial relieving provision is 
nowhere spelt out in that committee’s report. However, its focus seems to have 
been upon injecting fairness by means of a discretionary relieving provision which 
might serve as a mitigating device, offsetting liability for breach of statutory duties 
arising, for example, in relation to company prospectuses: duties which the 
committee did not think either ‘safe or wise to diminish’ .!%? It will be recalled that 
one member of the committee, Mr Speyer, harboured broader concerns that can 
still be found echoing in the most recent review of the future of company law 
reform commissioned by the DTI and culminating in the White Paper. These are a 
desire to foster economic enterprise and a need to address disquiet over the lack of 
a statutory formulation of an appropriately demanding standard of care for 
directors. Similar anxieties colour the current reform agenda. Moreover, it is as 
much these concerns, as opposed to the severity of statutory liabilities, that can be 
discerned as being amongst the factors that have figured prominently in the 
judicial interpretation of the language and scope of section 727, even if their 
influence has not always dictated a uniform approach to the key requirements of 
honesty, reasonableness and fairness. 

The origins of the provision, and the judicial views expressed about it, therefore 
hold significant insights when considering the continuing value and role of a 
statutory relieving provision. They can also offer an antidote to any argument that 
the low number of successful claims recorded in the law reports best measures the 
worth of the provision. It may well be that the section is commonly invoked by 
defendant director alongside other defences as a ‘belt and braces’ tactic." This 
may go some way to explain why its citation is often peripheral, seldom leading to 
extensive judicial consideration of the language and ambit of the provision. 
However, the volume of successful litigation should not of itself become the 
definitive yardstick by which its past, present or future value should be 
measured.'** Its inherent value has been accepted by Parliament, which has 
extended the reach of section 727 beyond the sphere of the limited company.!*° 
Along with its trust’s law counterpart, the provision has provided a blueprint for 
the proposal for an equivalent statutory safeguard for people serving on the 
governing bodies of public service organisations. 
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Even if the precise fate of section 727 has always been marginal, equally there is 
no pressure for its abolition. Whatever company law changes are made in the 
twenty-first century, the case for some mechanism offering directorial protection 
from personal liability for breaches is unlikely to diminish. Indeed, one 
justification for relief for ‘technical’ breaches of duty may lie in the fact that 
this jurisdiction has not explicitly embraced a North American style business 
judgment rule. Without suggesting that relief and the business judgment rule work 
identically,!?” there are occasions when the award of relief for liability can be seen 
as rooted in considerations which, under the safe-harbour rule, might have 
prevented liability being engaged in the first place.!*° 

A significant challenge may be to craft a provision that maintains a sufficient 
check against relief for liability becoming a charter for abuse of the corporate 
entity. The danger is not simply that directors who are too readily insulated from 
liability may go on to repeat their mistakes, their original mistake may even have 
an adverse impact upon the national economic well-being. Yet there can be few 
who would wish to see the power to award relief disappear in cases where the 
director’s error is technical, particularly if he or she, as a sole or substantial owner 
of the enterprise, is the only person whose financial interests are prejudiced. It may 
assist in delivering the ‘think small first’ aspirations adumbrated in the White 
Paper. It has been our contention that this admirably illustrates the manner in 
which fairness is the lynchpin of section 727. This is not to advocate that section 
727 should have no application to a director of a public company with diverse 
ownership. 

The real question is not whether such a provision should continue to exist but in 
what form. Doubtless there are a number of possible ways in which the provision 
might be re-worked. Although the case law has thrown up more questions about 
the ambit of the legislation than definite answers, the judicial treatment of section 
727 (and its predecessors) has identified a number of critical issues facing the 
draftsman about the gateway preconditions of honesty and reasonableness and 
the concept of fairness that is the essence of the discretionary power. As this article 
has indicated, these concern the degree to which the tests of honesty and 
reasonableness should be imbued with objective/subjective characteristics; the 
inter-relationship between section 727 and other statutory regimes (most notably 
wrongful trading); and the applicability of relief both for breaches of fiduciary 
duties and criminal offences. It is not easy to see how or why the draftsman should 
attempt to find explicit solutions to all of these tensions that have surfaced in the 
case law. However, in respect of the first matter, Re D’Jan’ s preference for a 
pragmatic and subjectively biased interpretation of reasonableness is now being 
judicially questioned.!*? Likewise the courts are gradually recognising that they 
may need to pronounce upon the extent to which honesty is or is not determined 
subjectively and/or objectively. To date this has not resulted in a full-blown 
consideration of the issues that have been canvassed more explicitly in the sphere 
of breach of trust in by the House of Lords in Twinsectra. Even if it is desirable or 
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possible to distil the concluded view into legislation, it is our view that this is 
rendered unnecessary. A better solution might lie in deleting the words honest and 
reasonable from the statute. This would not make such considerations redundant. 
Rather these may find expression in the concept of fairness. This will obviate the 
semantic wrangles on the precise test to be applied to establish either of those pre- 
conditions. It would arguably make the relieving provision more transparent than 
at present because under the current law the courts have not succeeded in keeping 
as neat a division between these three notions as has sometimes been suggested. 
There is sufficient evidence in the case law to justify the conclusion that fairness is 
able to balance the protection of the director with the needs of other 
constituencies, such as members and creditors. Relying upon concepts of equity 
and fairness is not without statutory precedent,'“° and is the formula adopted by 
the White Paper in framing a specific exemption to certain directors’ liabilities 
within the revised capital maintenance regime.'*' In our view it best encapsulates 
the essence of the past discussion of how the provision is meant to work and 
points the way forward. 
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‘A Monstrous and Unjustifiable Infringement’?: 
Political Expression and the Broadcasting Ban on 
Advocacy Advertising 


Andrew Scott” 


This paper considers the legality of the broadcasting prohibition on ‘advocacy 
advertising’ — the use of advertising space to communicate social, political and 
moral arguments to a wider public — in the light of the growing jurisprudence on 
the freedom of political expression. The prohibition is currently found in the 
Broadcasting Act 1990, and the Government has proposed its reiteration in the 
forthcoming Communications Bill to fall within the regulatory ambit of OFCOM. 
The paper begins by introducing and illustrating advocacy advertising and the 
restrictions upon it. It proceeds to review the relevant jurisprudence on political 
expression, to analyse the familiar arguments in favour of retention of the 
prohibition, and to weigh the counter-arguments. The paper concludes that the 
purported justifications sit ill against existing legal rulings, and evidence a poor 
understanding of the critical sophistication of the public as a broadcasting 
audience. It suggests that a continuation of the prohibition would be unlawful. 


A notable feature of the British public sphere is the dearth of privately sponsored 
political representations made through the broadcast media. This absence of 
‘advocacy advertising’ on television and radio can be attributed to a restriction 
imposed by statute. Ostensibly, the prohibition is designed to prevent the 
garnering of influence over elected government by affluent interests that might 
flow from the financing of party-political advertising. It is also said to limit the 
prospect of a public sphere inundated and overwhelmed by the ideas and values of 
privileged groups. The continuing value of the measure is currently under review 
as part of the wider proposal to create a single regulator for the communications 
sector.! The Government envisages that the restriction will be maintained, albeit 
transferred into the ambit of the new regulator. 

At first glance, however, the prohibition sits at odds with the growing respect 
accorded by the courts to the freedom of political expression. Indeed, it has been 
described as ‘a monstrous and unjustifiable infringement’.? Recent decisions — 
such as that of the Court of Appeal in the ProLife Alliance case and that of the 
European Court of Human Rights (ECtHR) in VGT v Switzerland — suggest that 
the measure would be unlikely to withstand a rights-based legal challenge.? The 


* Norwich Law School, University of East Anglia. I would like to extend my warmest thanks to 
Michael Harker, Brigid Hadfield, David Mead, Noel Scott and the journal referees who each 
offered valuable comments on earlier drafts of this paper. Errors and inconsistencies remain my 
own. 


1 DTI/DCMS, A New Future for Communications Cm 5010 (2000). A draft Communications Bill 
was published in May 2002. Moreover, the new body - OFCOM - has already been established 
in skeleton form by the Office of Communications Act 2002. 

2 Professor Eric Barendt, in evidence to the Joint Committee on the Draft Communications Bill, 
17 June 2002 

3 The first case involved a decision by the BBC and other terrestrial broadcasters to refuse on 
grounds of ‘taste and decency’ to air a party election broadcast recorded by the group. Although 
in no way sensationalised, the proposed broadcast included footage of dismembered foetuses 
that might have been expected to be deeply harrowing to a large number of viewers — see: R 
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aim of this paper is to consider further this quandary. The paper proceeds in four 
parts. First, the phenomenon of advocacy advertising is described, and its political 
orientation illustrated. Secondly, the restrictions imposed on the broadcasting of 
advocacy advertising are outlined. In light of these restrictions, recent develop- 
ments in the jurisprudence concerning parallel limitations on political expression, 
at both the Strasbourg and domestic levels, are reviewed. The final, most 
substantial, part of the paper then offers an analysis of the balancing of interests 
required by this jurisprudence in order to assess the continuing legality of this ban. 
The paper concludes that aspects of the current prohibition are unsustainable, and 
that there may be alternative, more justifiable means of securing the remaining 
objects. 


Advocacy advertising in the UK 


Advocacy advertising is a form of publicity that evidences a predominantly 
political intent; political representations made through paid media. It is unusual in 
that it focuses not on the promotion of specific products, but rather on the 
advancement of some partisan opinion or social cause. Although certainly a 
related genre, it is distinct from both public information campaigns and party- 
political broadcasts: the former because it sets out to convey contentious opinions 
rather than an educational message,* and the latter due to the absence of any 
immediate association with formal, electoral politics. At its margins, advocacy 
advertising melds into two further forms of representation. On one hand, ‘cause- 
related marketing’ involves private companies in seeking directly to enhance the 
corporate brand through association with specific social causes. On the other 
hand, ‘electoral advocacy’ comprises representations that, although issued by 
some third party, exhort voters to support a particular candidate or party in 
electoral contests.° At its core, however, advocacy advertising is issue-based; it is 
concerned with consciousness-raising regarding specific matters deemed by its 
sponsors to be of wider public concern. The viewpoints expressed through 
advocacy advertising can range from the mainstream to the unusual, alarming, or 
offensive. The agendas pursued are both non-commercial, in that they are not 





(On the application of ProLife Alliance) v British Broadcasting Corporation, unreported, Court 
of Appeal, 14 March 2002. The second case saw an animal welfare pressure group attempt to 
broadcast an advocacy advertisement on Swiss television in response to meat industry 
commercials. The advertisement first showed footage of a wild sow building a nest for its 
piglets in a forest. It then depicted a noisy hall in which pigs, corralled in small individual 
pens, gnawed on the iron bars of their cages. The advertisement had been refused airtime on 
ee of its ‘clear political character’ — see VGT Verein gegen Tierfabriken v Switzerland (2002) 
RR 4. 

4 The Government has recently come under fire for politicising such information campaigns — see 
BBC Panorama, Tony in Adland, 26 May 2002. 

5 S. Adkins, Cause Related Marketing: Who Cares Wins (London: Butterworth Heinemann, 2000). 
The early decision by Iceland Frozen Foods plc to oppose GM foods, to source non-GM 
ingredients, and to make consumers aware of this practice can be cited as an illustration. It 
hoped to gain a commercial advantage by ‘linking efficiency with a social conscience and 
profitability with good business ethics’ — see J. Vidal, ‘Genetic Engineering: Ethics Man’, The 
Guardian 1 April 1998. Similarly, the Benetton company has long been associated with such 
marketing. 

6 Contested examples can be seen Walker v Unison [1995] SLT 1226, and R v Tronoh Mines Ltd 
[1952] 1 All ER 697. The latter involved an advertised plea to voters by a company disgruntled at 
the socialist policies of the incumbent government to elect ‘a new and strong government with 
ministers who may be relied upon to encourage business enterprise and initiative’ (698). 
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associated with trade in products, and political in a sense beyond that associated 
with the formal party-political process. 

The proponents of advocacy advertising might be any interest grouping able to 
pay the requisite fees. Perhaps unsurprisingly, the American experience has seen 
the approach deployed most heavily by business corporations. The business 
management, marketing and communications literatures are replete with the 
description and prescription of successful campaigns. Moreover, a recent survey 
suggests that around a third of the thousand largest corporations in the United 
States regularly deploy some form of advocacy advertising in the hope of 
fostering a broader cultural environment conducive to more directly commercial 
aims.” For some commentators, advocacy advertising is ‘the Trojan horse of 
consumerism’,!° an aspect of the constitutionalisation of a particular socio- 
political outlook.'! Others are more prosaic in considering it merely a standard 
component of ‘corporate communications’.? Recognising the emphatic use of the 
mode by private corporations, however, does not deny that non-profit 
organisations have also made meaningful and influential use of the communicative 
mode. 

Although advocacy advertising has become a recognised phenomenon in the 
British context, the extent of its use is not comparable to that in the United 
States.!* In particular, it is virtually absent from the broadcast media. None of 
three notable recent instances of the phenomenon in the UK involved broadcast 
advertising per se. First, having conducted a research project into the most 
effective medium," the multinational corporation Monsanto preferred to place its 
series of advertisements lauding the prospective benefits of biotechnology in the 
weekend supplements of the broadsheet newspapers.'° The company sought to 
promulgate the idea that biotechnology can be a positive benefit to society. 
Secondly, it is arguable that in fielding the requisite number of candidates in a 
succession of recent elections, the primary aim of the ProLife Alliance has been to 
gain the right to a party election broadcast. By doing so it has sought not to 
achieve electoral success, but rather to gain a platform through which it might 











7 The relevant, albeit meagre, political science canon includes Brown et al, ‘Daring To Be Heard: 
Advertorials by Organized Interests on the Op-Ed Page of The New York Times, 1985-1998 (2001) 18 
Political Communication 23; W. Browne, ‘Lobbying the Public: All-Directional Advocacy’ in Cigler 
and Loomis (eds), Interest Group Politics (Washington: CQ Press, 5™ ed, 1998); K. Kollman, Outside 
Lobbying: Public Opinion and Interest Group Strategies (Princeton: Princeton Univ Press, 1998). 

8 Brown et al, ibid, 28. 

9 M. Lord, ‘Corporate Political Strategy and Legislative Decision-Making’ (2000) 39 Business and 

Society 76 table 1. 

10 S. Armstrong, ‘You Say Tomato, We Say Genetically Altered Food Product That’s Good for the 
Planet’ The Guardian 6 July 1998. 

11 D. Schneiderman, ‘Constitutionalising the Culture-Ideology of Consumerism’ (1998) 7 Social 
and Legal Studies 213. 

12 S. Prakesh Sethi, Handbook of Advocacy Advertising: Concepts, Strategies and Applications 
(Cambridge MA: Ballinger, 1987). 

13 For a review of its users in the United States, see the web pages of the Annenburg Public Policy 
5002), of the University of Pennsylvania at http://;www.appcpenn.org/issueads/ (accessed 7 April 

14 I. Ramsay, Advertising, Culture and the Law: Beyond Lies, Ignorance and Manipulation (London: 
Sweet & Maxwell, 1996) 92. 

15 Alison Maitland, ‘US Group in Drive to Popularise Biotech’ Financial Times 16 September 1997. 

16 The advertisements, which ran over a three-month period beginning in June 1998, have been 
reproduced on the company’s UK website — see Attp://www.monsanto.co.uk/highlights/ads/ 
ad_biotech2.html (accessed 4 April 2002). Besides the print advertisements, Monsanto produced 
information leaflets for distribution in supermarkets, operated a free telephone enquiry service, 
and designed a complementary web-based information site that included an ‘on-line comments 
and questions’ section. 


226 © The Modern Law Review Limited 2003 


March 2003] A Monstrous and Unjustifiable Infringement 


proselytise its opposition to abortion.'” Thirdly, when designing a further wave to 
its campaign against British adoption of the Euro currency, the ‘no campaign’ 
plumped for a combination of a series of cinema advertisements featuring a range 
of celebrity figures, a direct mail campaign, and a highly developed Internet 
presence.” Earlier missives had taken the form of billboard advertisements, 
leaflets and beer mats.!? In each instance, the approach adopted was no doubt 
occasioned, at least in part, by the relatively caustic regulatory regime that covers 
broadcast advertising. 


The strictures of broadcast advertising regulation 


The form of regulation to which advocacy advertisements are subjected depends 
upon the medium by which they are communicated. For the present time, the 
schemes governing broadcast advertisements are elaborated under the Broad- 
casting Act 1990, and operated by the Independent Television Commission (ITC) 
and the Radio Authority (RA) as appropriate.” ° The regime covering most other 
forms of advertisement — including print, cinema and Internet-based representa- 
tions — is self-regulatory, and is overseen by the Advertising Standards Authority 
(ASA). It has been suggested that the regulation of broadcast advertising 
could be transferred into the domain of the self-regulatory scheme, with only 
scheduling issues remaining in the hands of the statutory authority.” This 
prospect was countenanced in the recent White Paper and the Government has 
professed itself ‘keen to see further developments’, but for the immediate future 
any emergent regulator is likely to find this remit unchanged among its new 
responsibilities.” 

Whereas the bulk of the Tules relating to broadcast advertising are elaborated 
only in codes of practice,” those focused on advocacy advertising are made 
explicit by the 1990 Act itself. They are peculiarly onerous: section 8(2) precludes 
political advertising on commercial television altogether, while section 92(2) does 
the same as regards radio broadcasts. These measures enjoy a substantial 
provenance having been instituted in the 1920s as part of the general exclusion of 








17 Under s 36 Broadcasting Act 1990, the ITC, BBC and S4C make arrangements as to the 
entitlement to party political broadcasts. 

18 The initial advertisement became embroiled in controversy on account of a portrayal of Adolf 
Hitler by comedian Rik Mayall - see A. Rawnsley, ‘Adolf Hitler Would Hate the Euro’ The 
Observer 7 July 2002; N. Watt, ‘Anger at Video Spoof of Hitler Backing Euro’, The Guardian 3 
Ae 2002; J. Murphy, ‘Geldof Leads Stars in ‘No to Euro’ Campaign’ Evening Standard 2 July 

19 Further details of these advertisements and the campaign more generally are available at: http:// 
wwiv.no-euro.com (accessed 9 July 2002) 

20 The ITC and the RA were established by ss 1 and 83 of the 1990 Act respectively. The main 
functions of each concern the allocation and qualification of licences to commercial broadcasting 
companies. Self-regulatory, pre-transmission guidance is also offered by the Broadcast 
Advertising Clearance Centre (BACC). 

21 C. Munro, ‘Self-Regulation in the Media’ [1997] Public Law 6. 

22 See the submissions of the ASA, the CAP, and the Advertising Association to an initial DCMS 
consultation: e a A (ac- 
cessed 8 April 2002). 

23 DTI/DCMS, n 1 above, paras 6.8.3-6.8.5. The further developments might consist of moves 
towards co-regulation based on the models of the ASA and the pre-broadcast clearing system 
that are currently in operation — see DTI/DCMS, The Draft Communications Bill: The Policy Cm 
5508-III (2002) para 8.5.4.3. 

24 In accordance with duties imposed on the ITC and the RA by s 9 and s 93 respectively. 
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advertising on the BBC, and extended to independent television some thirty years 
later. 

Sections 8(2) and 92(2) each include two prohibitions: (i) on advertising ‘on 
behalf of any body whose objects are wholly or mainly of a political nature’, and 
(ii) on ‘any advertisement which is directed towards any political end’.*° 
Ostensibly, the former aims to preclude all advertising by political parties, for 
whom the restriction is mitigated through access to party political broadcasts. The 
latter restriction is broader and extends to any political representation irrespective 
of the character of its proponent. Evidently, the breadth of interpretation 
accorded to the word ‘political’ will determine the question of precisely what 
advertising is covered by these limitations. 

In policing their respective codes of practice, the ITC and the RA interpret the 
term as being wider than ‘party political’, so as to include more general matters of 
public controversy. The strictures of this approach can be seen in a decision 
concerning a television advertisement produced by Christian Aid. This sought to 
highlight the fact that financial obligations owed to the developed world often 
negate attempts to alleviate squalor in developing countries.” It depicted bailiffs 
taking a dummy from the mouth of an African child and a syringe from the hands 
of a doctor while intoning ‘a debt is a debt is a debt’. Despite engaging with a 
pressing social issue that traversed party-political boundaries, the advertisement 
was deemed to fall foul of the restrictions. 

Although the ITC and RA are amenable to the supervisory jurisdiction of the 
Administrative Court, judges have rarely been called upon to offer guidance on 
the meaning of ‘political’ in this context. Rather, litigation embroiling the ITC or 
RA has centred almost invariably on disputed licensing decisions.” The one case 
that did involve a contentious advertisement was R v Radio Authority, ex parte 
Bull.” This arose out of an altercation between Amnesty International and the 
Radio Authority, and saw the Court of Appeal consider section 92(2)(a)(i). 
Amnesty had recorded a radio broadcast that sought to question purported 
Western intransigence to suffering unfolding in Rwanda.*° In assessing whether 
the objects of the organisation were ‘wholly or mainly political in nature’, the 
judges were agreed that there was nothing to warrant any divergence from the 
ordinary meaning of the word. Lord Woolf indicated that it should be understood 
to extend not only to designs that aimed to further the interests of a particular 
party, but also to those that sought to procure changes in the law or policy of this 
or any other country.*! This definition extends the ambit of the first restriction 
significantly. Moreover, applied to section 92(2)(a)(ii) or its section 8 equivalent, it 
could be expected to encompass almost every non-commercial representation 


25 Television Act 1954, Sched 2. 

26 These requirements are then reflected in respective codes of practice of the ITC and the RA. 

27 C. Midgeley, ‘Charity Stunned by Ban on Third World TV Ad’ The Times 16 December 1997; J. 
Rentoul, ‘Now For a Short Break From Free Speech’ The Independent 15 December 1997. In this 
instance, the BACC indicated the impending bar to the charity’s plans. 

28 T. Jones, ‘Judicial Review of the Independent Television Commission’ [1992] Public Law 372. 

29 [1998] QB 294. See further, J. Stevens and D. Feldman, “Broadcasting Advertisements by Bodies 
with Political Objects, Judicial Review, and the Influence of Charities Law’ [1997] Public Law 


30 P. Vallely, “You Can’t Show That, Its Political’ The Independent 20 June 1995. 


31 n 29 above, 306. In this he drew support from the judgement of Slade J in McGovern v Attorney 
General [1982] Ch 321 340. 
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approach.? Convention jurisprudence on the substantive content of rights should 
continue to inform domestic law, even as the latter corpus expands. 

Even if tacit only, the influence of Strasbourg jurisprudence on domestic law has 
already been significant. Arguably, it is the confidence born of the new rights 
culture that has fostered the ready invocation of the ‘elasticity of the common law 
principle’,°? and the judicial capacity to achieve desired results using ‘ordinary 
principles of reasonably liberal and purposive contemporary interpretation’.** The 
signature of the international law can be discerned readily in the broadening scope 
of the concept of political expression. In determining the boundaries of political 
speech, Strasbourg case law has tended to focus on the restriction of commentary 
regarding the state or individual politicians, that is, upon matters in some way 
connected with the formal political process. The category has, however, also been 
held to include matters of more general public interest.°> 

This breadth and depth of protection offered to political expression has been 
emulated recently in seminal domestic case law. In his Court of Appeal judgment 
in the Reynolds case, Lord Bingham offered what was received as ‘a liberal and 
modern interpretation’ in determining what issues might be considered of public 
interest to the community.°° He appeared to preclude only discussion of matters 
which, being entirely ‘personal and private’, give rise to ‘no public interest in their 
disclosure’.°’ In the House of Lords, Lord Nicholls affirmed this approach, 
indicating that ‘it would be unsound in principle to distinguish political discussion 
from discussion of other matters of serious public concern’. Lord Cooke 
concurred that ‘the rights and interests of citizens in democracies are not restricted 
to the casting of votes... matters other than those pertaining to government and 
politics may be just as important in the community’. While this broad 
understanding of the ambit of the political is not accepted by all commentators,© 
it reflects the emergence of multi-focal, issue-based activism in modern society. It 
is also striking in its close tally with the definition employed to determine the 
category of advertisements that is denied broadcast time under the Broadcasting 
Act 1990. 

Where Lord Justice Laws’ ruminations on the peripheral importance of the 
Convention do hold substantial weight is in the rejection of any ready assimilation 
of the ‘margin of appreciation’ doctrine into domestic law. He has been emphatic 
in recording that, ‘we are not... bidden to accord a “margin of appreciation” 





52 ss 2 and 6. 

53 Lord Nicholls, n 51 above, 625. 

54 Lord Cooke, n 48 above, 932, 929. 

55 Thorgeirson v Iceland (1992) 14 EHRR 843 (allegations of police brutality); Fressoz v France 
(2001) 31 EHRR 2 (publication of an individual’s tax returns in a satirical paper). 

56 K. Rimell, ‘A New Public Interest Defence for the Media?: The House of Lords’ Decision in 
Reynolds v Times Newspapers Ltd (2000) 11 Entertainment Law Review 36, 37; K. Williams, 
“‘Defaming Politicians: The Not So Common Law’ (2000) 63 MLR 748; I. Loveland, ‘Reynolds v 
Times Newspapers in the House of Lords’ [2000] Public Law 351; ‘A New Legal Landscape: Libel 
Law and Freedom of Political Expression in the United Kingdom’ [2000] EHRLR 476; F. 
Trindade, ‘Defamatory Statements and Political Discussion’ (2000) 116 LQR 185. 

57 Reynolds v Times Newspapers Ltd & others (CA) [1998] 3 All ER 961 1004. 

38 n 51 above, 625. 

59 ibid 640. 

60 Speaking of the GKR Karate case ((2000] 2 All ER 931), Professor Ian Loveland offered the 
highly disputable observation that ‘the audience interest in the sale of sub-standard goods and 
services is not remotely comparable to that in knowing whether politicians are dishonest or 
corrupt’ — see n 49 above, 234. 
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properly so called... and we should fall into confusion and error if we did so’.°! 
The doctrine is used by the international court to allow recognition of national 
particularities, with the effective result that decision-takers are accorded a higher 
degree of latitude than might otherwise be the case. It is for this reason that Lord 
Justice Laws has insisted that domestic courts should not become ‘a Strasbourg 
surrogate’. Rather, they should seek to avoid the ‘devaluation’ of basic rights 
that would accompany such deference. Their decisions should confirm that ‘we 
are... long past the point when interference with fundamental rights by public 
authorities can be justified by a bare demonstration of rationality or reason- 
ableness’.© Adopting this approach, the courts would continue to foster a system 
of rights protection that supersedes, on grounds of utility to individual litigants, 
the limited protection offered by the Strasbourg court. 

The demonstrated willingness of the courts to award a degree of primacy to 
political expression is important even in the context of limitations imposed by 
statute. It suggests that while judges will not be able simply to ‘develop’ apposite 
solutions as with the common law, they will be ready to utilise the mechanisms 
allotted by the Human Rights Act 1998. It might be expected that the 
interpretative obligation imposed by section 3 will be rigorously exercised, and 
that in the remainder the section 4 declaration will be wielded as necessary. 


The price of free expression: the subversion of democracy by 
private wealth? 


In light of this high constitutional regard for political expression, the tenability of the 
broadcasting prohibition on advocacy advertising would appear to be far from 
secure. Its legality must be assessed against the new jurisprudential landscape. 
Interestingly, the Neill Committee envisaged the possibility of a legal challenge.®’ 
Indeed, following its lack of success in ex parte Bull, Amnesty International did seek 
to have the European Court of Human Rights (ECtHR) rule on the question of 
whether the impugned decision abridged its right to freedom of expression. It 
eventually settled the case on the Government’s promise both to compensate it, and 
to consider the question of political advertising further. Pertinent guidance on the 
lawfulness of the restrictions can be gleaned, however, from more recent 








61 n3 above, para 31. This position has also been adopted by the House of Lords — see R v DPP, ex 
parte Kebilene [2000] 2 AC 326. 

62 N. Lavender, ‘The Problem of the Margin of Appreciation’ [1997] EHRLR 380. 

63 n 3 above, para 33. i 

64 T. Jones, ‘The Devaluation of Human Rights Under the European Convention’ [1995] Public 
Law 430. There is some debate as to how far a measure of deference should be accorded by the 
courts in recognition of the democratic legitimacy of Parliament — see P. Craig, ‘The Courts, the 
Human Rights Act, and Judicial Review’ (2001) 117 LQR 589; R. Singh, ‘Is There a Role for the 
“Margin of Appreciation” in National Law After the Human Rights Act?’ [1999] EHRER 15; D. 
Pannick, ‘Principles of Interpretation of Convention Rights Under the Human Rights Act and 
the Discretionary Area of Judgment’ [1998] Public Law 545. At root, this discussion avers to the 
wider debate as to whether ultra vires provides the foundation of judicial review — see C. Forsyth 
(ed), Judicial Review and the Constitution (Oxford: Hart, 2000). 

65 n 3 above, para 36. The Wednesbury approach had been considered apposite both at first 
instance by Scott Baker J, and in an earlier parallel: R v British Broadcasting Corporation, ex 
parte Quintavelle, unreported, Court of Appeal, 20 October 1997. 

66 Loveland, n 49 above, 242. 

67 Committee on Standards in Public Life, n 35 above, para 13.11. 

68 DCMS, ‘The Government and Amnesty International: Joint Statement’, Press release, 8 
December 1999. 
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jurisprudence of both the domestic and Strasbourg courts. Of particular importance 
are the decisions of the Court of Appeal in the ProLife Alliance case, and of the 
ECtHR in the case of VGT v Switzerland.” If it were recognised that the statutory 
rule was in conflict with Convention principles, the occasion of its prospective 
reiteration in a forthcoming Communications Bill would offer the Government an 
opportunity to renege. Should it not do so, it may be left to judges to compensate. 
This might involve the courts in interpreting the statute restrictively so as to facilitate 
advocacy advertising, or failing this, in issuing a declaration of incompatibility. 

As evident from the above discussion, the central issue in determining the 
legality of the prohibition on advocacy advertising would be whether the 
arguments in support of purported restrictions are such as to outweigh the right to 
non-interference. This is essentially a question of balance in which ‘the nature of 
the expression which is restrained or interfered with by the State will determine the 
strength and the cogency of the justification for the interference required by the 
court’,’! The political tenor of advocacy advertising should require the courts to 
insist upon the most persuasive of justifications.’ In addition, the relevant 
authority would be called upon to show that the contrary ends pursued by the 
restrictions could not be secured by any other less intrusive means. 

The justifications for the ban that successive governments have relied upon are 
fourfold. First, it has been stated that the aim of the ban is to prevent 
controversial viewpoints from being ‘unexpectedly and unwelcomely injected into 
unsuspecting households’; ‘to protect viewers and listeners from intrusive 
political or politically motivated and campaigning advertising’.“4 The current 
Government has recently affirmed that a principle of regulating communications 
is that ‘audiences should be aware of when they might hear views and opinion and 
when they will receive, say, advertising or entertainment’.’> Secondly, it has been 
argued that ‘the provision of a forum for a wide range of views falls within the 
general duties of the media’, and that given this, prospective advertisers ‘should 
[already] have ample opportunity to express their views’.’”° Thirdly, there is the 
perceived risk that ‘if political advertising were allowed, the overall broadcast 
output would be skewed by those best able to fund advertising’.’’ A purported 
aversion towards selling the public sphere to the highest bidder has been a long- 
standing concern in government.” This last concern melds into a fourth issue: that 
any lifting of the prohibition would leave the main political parties under a 
perceived obligation to broadcast advertisements and would therefore have an 
inopportune impact on questions of party-political funding.” In light of these 











69 n 3 above. 

70 n 3 above. 
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73 Lord Inglewood, HL Deb vol 570 col 482 7 March 1996. 
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Rights in XY and the Association of Z v United Kingdom unreported, although the Commission 
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four concerns, government has long drawn succour in its maintenance of the ban 
from an apparent consensus on the question across the party-political spectrum.®? 
Such support does not equate automatically, however, to an affirmation of the 
lawfulness of the prohibition; the legal weight of the purported justifications must 
be reviewed in turn. 


Protecting audiences from intrusive political comment 


The first justification offered is the supposed desire of successive Governments to 
protect broadcasting audiences from the interruption of their placid repose by 
‘intrusive sentiments’. This is a misconceived objective. On one hand, there is a 
striking absence of any analogous concern over the interjection of commercial 
advertising into viewers and listeners programme choices. On the other hand, any 
willingness to refuse access to the public sphere sits ill with the discursive 
principles that underpin democratic society. Moreover, it is not clear why 
audiences are thought incapable of choosing for themselves not to receive any 
political messages. 

That the degree of intrusiveness of an unsolicited message varies according to its 
content is a curious contention. Yet, while overtly political representations are 
proscribed, commercial entities are both able to advertise and to include subtle 
political representations in the course of the promotion of specific products. The ey 
remain free to promulgate without remark a cauterised vision of a society, 
subjecting the public to ‘the soft compulsion of constant consumption training’. ee 
This is despite the description of such advertising by. one MP as ‘mendacious’ in its 
‘tend[ency] to abuse every decent human emotion’.”” Indeed, the Frankfurt School 
critique of mass culture has long informed of how the primary aim of publicity has 
shifted from the provision of accurate information to the selling of goods.™4 
Controversial material, often political in nature, is culled from broadcasts and 
publications to be supplanted ‘by more agreeable representations. Moreover, 
insofar as tacit messaging interred within ostensibly apolitical advertising remains 
unnoticed it might acquire a subtle power. This instrumental use of the broadcast 
media attempts to coax the public into receiving information as a body of 
consumers and | not citizens, and thereby threatens the depoliticisation of the 
public sphere. Whether or not such prognoses are accurate, the level of 
‘intrusiveness’ as a criterion of acceptability does not appear to offer a sufficient 
basis to differentiate between categories of speech. 

The willingness to permit commercial speech to the exclusion of its political 
equivalent inverts the normal Strasbourg approach. Under Convention jurispru- 
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dence, political expression is uppermost of three categories differentiated and 
afforded protection on a sliding scale of stringency. Commercial speech is thought 
least worthy of protection.® The justification of the broadcasting ban on political 
advertising on this first ground is thus arguably anachronistic given the lack of 
concern in these other areas. 

More generally, it must be a principle of every democratic state that censorship 
of speech should be undertaken only as a last resort. This principle is well 
illustrated by the recent decision of the Court of Appeal in the ProLife Alliance 
case, with its focus on the protection of viewers’ sensibilities against offensive — as 
opposed to merely intrusive — content. The case involved a decision by the BBC 
and other terrestrial broadcasters to refuse to air a party election broadcast 
recorded by the group.” This action was taken pursuant to the relevant codes and 
guidelines on taste and decency. The images in question, including footage of 
dismembered foetuses, were in no way sensationalised. There is no doubt, 
however, that they could be considered deeply harrowing, and would be likely to 
be shocking or offensive to a very large number of viewers. Indeed, such an impact 
comprised a large part of their intended effect. 

Impugning the decision, Lord Justice Laws was forthright in rejecting the 
broadcasters’ contentions on this score. He characterised the decision as 
‘censorship’ of political discussion, and refuted any ‘implicit plea for the comfort 
of a euphemism’.®® The broadcasters’ dilemma was that they faced perhaps the 
extreme instance of a perceived imperative to protect the public from 
inappropriate content. In the circumstances, however, any judicial desire to 
accommodate this aim was outbalanced by the ‘special responsibility’ invoked by 
the courts ‘as the constitutional guardian of freedom of political debate’.®? Lords 
Justice Parker and Laws did each suggest that it remained possible for a recording 
to be considered too offensive to air, particularly were it ‘gratuitous’ or 
‘sensational’, with the former citing a parallel recording made by the ProLife 
Alliance in 1997. 

The ProLife judgment concerned offensive output: the desire to protect viewers 
from merely ‘intrusive’ comment cannot found, a fortiori, the broadcasting ban on 
advocacy advertising. Furthermore, given the contrasting approach adopted 
toward commercial representations, it is possible to be sceptical as to the degree 
with which this purported conviction is held. At most, a proportionate response 
might be to require a message pre-empting the advertisement akin to those that 
introduce party-political broadcasts. This would facilitate members of the public 
in exercising their own right to choose not to watch or listen. An outright ban 
appears an overly draconian measure to deploy. 


86 The intermediate form is ‘artistic’ expression. 

87 Further information on the organisation’s campaign, including a range of stills from the disputed 
broadcast, can be gleaned from its web pages at Attp://www.prolife.org.uk (accessed 20 May 
2002). 

88 n 3 above, para 38. 

89 ibid para 36. Notably, the fact that the circumstances of this case arose ‘in the rancour and 
asperity of a general election’ was said to leave the need to protect political expression pristine 
(para 34). Nevertheless, as the discussion in the previous section indicates, it would be wrong to 
infer any significant reduction in the importance attached to freedom of political expression more 
generally. 
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The existence of alternative outlets for political expression 


The second justification raised to found the broadcasting ban, that media channels 
more generally offer adequate scope to communicate political messages, is plainly 
a non sequitur. First, it stands to reason that every prospective advertiser has 
already determined that the product or idea in question is not communicated 
adequately through the available media outlets. The purchase of additional 
exposure would otherwise be a wholly uneconomic choice. More importantly, as a 
matter of principle it is hard to explain why the right to freedom of expression 
should be contingent on the editorial decisions of some third party. In the wake of 
Marshall McLuhan’s analyses,’! few would argue that the manner in which a 
representation is delivered does not affect the substance of the message.” 


Insulating the public sphere against over-powerful interests 


The third justification offered by Government conjures the spectre of wealthy 
advertisers taking advantage of any more open regime to skew public sphere 
discourse by the incessant reiteration of their own agenda. The vision is that of a 
democracy sold to the highest bidder.” This argument advances from the 
knowledge that communication through the mass media is primarily monological; 
that it does not involve rational debate on issues, but rather the agonistic 
representation of fixed perspectives.” Due to this capacity to communicate 
information uninterrupted to citizen-consumers, broadcast representation is 
considered profound in its power to influence individual choices. This argument 
aspires to dignify the prohibition as a bastion of democratic fairness and equality. 
Its purported purpose is to deny wealthy groups a disproportionate access to such 
an important communicative vehicle. It can draw some support from a recent 
indication offered by the ECtHR that a desire to safeguard ‘the formation of 
public opinion... from the pressures of powerful financial groups’ might indeed 
fall within the ‘protection of the rights of others’ rubric of Article 10(2)ECHR.”* 

This intuition is not unimpeachable. There are two counter-arguments that can 
be raised against this purported justification. The first concedes that advertising 
might allow its proponents to garner influence over the public sphere, but only 
when it is sustained over time. Thus, the justification cannot found a generalised 
prohibition on all advocacy advertising. The second argument sees the content of 
a representation as all-important, given that it must persuade an intelligent and 
critical public. From this perspective, advocacy is only likely to be persuasive 
when well-founded, and all advocacy is to be welcomed for its contribution to a 
functioning public sphere. 
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The first rebuttal sees the justification as premised on too-ready an association 
between the ability to advertise even fleetingly and the attainment of leverage in 
the public sphere. It is well illustrated by the reasoning of the ECtHR in the VGT 
case.°° This involved an attempt by an animal welfare pressure group to broadcast 
an advocacy advertisement on Swiss television in response to meat industry 
commercials. The advertisement first showed footage of a wild sow building a nest 
for its piglets in a forest while an accompanying voice referred to such zoological 
facts as the strong sense of community sustained by the animals. The second scene 
depicted a noisy hall wherein pigs, corralled in small individual pens, gnawed on 
the iron bars of their cages. The accompanying voice drew a parallel with 
concentration camps before exhorting, ‘eat less meat, for the sake of your health, 
the animals, and the environment’. Under an analogous prohibition to those in the 
Broadcasting Act 1990, the advertisement had been refused airtime on account of 
its ‘clear political character’. While the court accepted as conceivable that such a 
ban might be justified under Article 10(2)ECHR, it asserted that’ the relevant 
authority must also show ‘why the grounds advanced in support of the 
prohibition... also served to justify the interference in the particular circumstances 
of [any given] case’.”” It proceeded to reject any suggestion that VGT ‘constituted 
a powerful financial group which, with its proposed commercial, aimed at 
undermining the independence of the broadcaster’.”* 

The decision suggests that the courts would insist on a demonstration that a 
particular advertiser enjoyed some form of structural power over the broadcaster’s 
output before any restriction on its political expression could be justified through 
the third argument. The capacity to afford a single advertisement does not meet 
this criterion. Indeed, the requisite degree of commercial influence is patently not 
enjoyed by even the most affluent pressure groups. Yet, the strictures of the 
broadcasting prohibitions entail that ‘most pressure groups no longer bother to 
try to advertise’.°? This attitude ensues from a number of controversial 
altercations with regulators in the mid-1990s that included those surrounding a 
television advertisement on Third World debt relief produced by Christian Aid, 
and a radio broadcast recorded by Amnesty International.‘ It has been 
grudgingly accepted by pressure groups that advocacy advertising on television or 
radio is to all intents impossible. 

In contrast, many major commercial enterprises do have the capacity to gain 
structural power over the public sphere. On one hand, the imperative of attracting 
revenues from commercial advertising can see editors become loath to offend the 
sensibilities of advertising interests.'°’ On the other hand, major corporations 
enjoy the capacity to purchase control in media channels outright.!© In light of 
this, it may be justifiable to devise some mechanism that would continue to restrict 
the capacity of such powerful groups to subvert the public sphere. A blanket ban, 
however, remains too blunt an instrument. 
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The second counter-argument to the phantasm of a public sphere subverted by 
wealth questions the supposed link between advertising and automatic public 
subscription to represented viewpoints. It maintains that such justifications of the 
exclusion of advocacy advertising ignore the critical sophistication of the public as 
the audience of the mass media. They invoke a ‘hypodermic model of influence’! 
and assume that individuals can simply be programmed like the obedient 
automaton to ascribe to messages delivered. This proposition flies in the face of a 
substantial body of research, growing since the 1940s, which attests to the 
astuteness of audiences.'°4 The public does not receive mass mediated messages 
passively. Their circumspection draws succour from a widespread cultural 
presumption — fomented by such disparate harbingers as Noam Chomsky and 
James Bond — of the likely partiality of representations made through the mass 
media.'® Individuals collate information from a variety of sources, and assess it 
against their existing understandings and value-orientations before reaching 
conclusions accordingly. While it can be accepted that television in particular 
offers perhaps the most powerful communicative media, this is a matter of degree 
and not of principle. Such knowledge helps found the view of the Strasbourg court 
that ‘a prohibition of political advertising which applies only to certain media and 
not to others, does not appear to be of a particularly pressing nature’.! It has 
also caused some commentators to recommend an extension of the ban to all 
advertising media.!°” 

It is in this context that ongoing technological developments can be seen as 
crucial: the world-wide web, electronic mail, and other Internet- based functions 
promise an efficient and immediate virtual public sphere. In particular, the 
growth of web-logs and associated databases allow for ready a association between 
like-minded individuals whatever their common interest. ~ It is increasingly 
possible to divert frustrated cynicism at broadcasting output perceived as 
tendentious into more productive inquiry. Indeed, the development of the 
Internet has {entailed that ‘anyone with a modem is potentially a global 
pamphleteer’.'!° This possibility serves to undermine substantially the oft-voiced 
fears of a public denuded of critical faculties by a bowdlerising mass-media.'!! 
Civil society organisations and concerned individuals are able to gain 
immediate access to politically important news and views that would 
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formerly have seeped only slowly into the public consciousness. It seems fair to 
suggest that, ‘the Internet represents the real information revolution... one that 
removes the governmental and corporate filters that have so long been in 
place with the traditional mass media’.!’? Certainly, it holds the prospect 
of a functioning alternative media freed from the practical constraints 
imposed by insufficient funding,!!? and offers the necessary tools to foster a 
less focused, more spontaneous, and eclectic network of civil society 
associations.’'* 

The vastly augmented availability of readily accessible alternative sources of 
information, commentary and discussion has already begun to enervate the 
broadcasting paradigm that fostered a top-down, ‘command and control’ attitude 
amongst elite institutions, both public and private.'!> Perhaps revealingly, leading 
figures in the public-relations industry have begun to recognise and accept this 
trend. They warn colleagues and clients of the growing imperative of full 
engagement above didactic messaging: ‘manipulating the message and the 
audience... will no longer be so possible, because the general public can access 
source material so much more easily’.'!° The risk that even the most subtle and 
sophisticated representations might be somewhere deconstructed and their 
manipulative aspirations then widely communicated is thought increasingly to 
be unacceptable. 

An illustration of this changing social paradigm was the public excoriation 
suffered by Monsanto following its foray into advocacy advertising.'’’ The 
company suffered derogatory comment from a range of elite respondents. Its 
campaign was described as a ‘disgrace’,!’® as ‘folly, misrepresentation and 
exploitation’,!!% and as a ‘masterpiece of Machiavellian subterfuge’ .!”° In 
particular, the philanthropic subtext of much of the corporate contribution to 
the public sphere was challenged as inconsistent with the practical reality of 
commercial activity in the area.!*! These high level ripostes were not the only 
manifestation of dissatisfaction; the episode also stands as testimony to the 
inaccuracy of the view that sees citizens as members of a passive audience unable 
adequately to recognise or respond to controversial missives. The editorial style of 
Monsanto’s campaign did not appeal to a public that is suspicious of any 
corporate agenda.'** The company’s own research indicated that the purchasing 
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of a platform of advertising space stood as a metaphor in the e public mind for its 
intention to impose products through commercial power.!”° It was parodied 
online and in the alternative media as both ‘Nonsanto’ and ‘Mutanto’.!*4 
Monsanto had miscalculated the depth of public feeling, and having raised issues 
in a high profile manner suffered a backlash in the discursive arena. 

In sum, the argument that relaxation of the broadcasting prohibition would see 
the subversion of the public sphere is unconvincing. On one hand, few advertisers 
are sufficiently powerful to warrant concern. On the other hand, members of the 
public possess sufficient critical faculties to identify and disparage attempts ‘from 
above’ to delude them into some errant consciousness. 


Avoiding an arms race: advertising and the funding of political parties 


The foregoing discussions suggest that a fourth justification is necessary better to 
explain the intended retention of the restriction on advocacy advertising. Such is 
often found in the perceived need to avoid an inexorable escalation in the 
expenditure on electoral advertising committed by political parties and others. !?5 
The existence of the ban, and the compensatory scheme of guaranteed party 
political broadcasts, is thought to secure a relatively fair distribution of available 
broadcast time among the major parties. The composite mechanism is considered 
almost universally to be an important foundation of British public life. Were the 
ban to be lifted, the two main parties would likely feel compelled to raise 
additional funds in order to advertise on television: ‘no party chairman wants to 
be accused, after the event, of having lost an election because he or she did not 
spend ‘that extra £500,000’ shortly before polling day’.'” 

It is understandable on purely pragmatic grounds that this incessant 
accumulative obligation is one in which political luminaries are loath to engage. 
Of greater potential concern is the notion that donors of the funds that would 
sustain such a scheme, or advertise themselves on behalf of preferred parties, 
might come to expect ‘government in their favour’. In addition to benefiting from 
a privileged access to the public sphere secured by wealth, such third parties might 
seek to gain a structural influence over the implementation of governmental 
policy. 

The apocalyptic vision is that of minority parties effectively excluded from the 
public sphere, while their more established contemporaries become enthralled to 
private interests. Any relaxation of the prohibition matched by a withdrawal of 
free broadcast time for political parties would be likely to polarise political 
representations in the public sphere, and increase the strain on public trust in the 
integrity of government. The byword for this concern is ‘Americanisation’: ‘the 
American model of political advertising is decidedly not something that we want 
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to witness in the United Kingdom, given its risk of diluting the quality of political 
debate’.!?” Notwithstanding that this notion of ‘quality’ is a somewhat nebulous 
concept, equivalent explanations are reiterated with regularity." The derided 
American experience does see political parties and candidates advertising their 
views directly to voters on television, often in concert with similar electoral 
advocacy sponsored by third party corporations and interest groups. The 
potential influence over elected representatives implicitly garnered by this 
devotion of ‘soft money’ has become a significant focus for public concern in 
the United States as it has in Britain. 

In terms of the balancing required by Article 10(2) ECHR, arguments that aver 
to the sustenance of the democratic ethic are immediately persuasive. The ECtHR 
has confirmed on numerous occasions that democracy and the enunciated rights 
are to be considered as mutually supportive.’*° This is not to say, however, that 
such arguments are compelling. Eminent commentators have still maintained that 
the outright ban on paid political advertising is likely to suffer under any analysis 
against the Convention catalogue.'*’ Further consideration of the issue must 
proceed after recollection of the distinction between different forms of advocacy: 
first, ‘pure’ advocacy advertising, secondly, third-party electoral advocacy, and 
finally, party-political representations. 

As regards pure advocacy advertising — that focused on social issues generally — 
the fourth argument justifying the broadcasting prohibition is simply not 
pertinent. Indeed, such representations should arguably be positively encouraged 
for their contribution to the vitality of public discourse. While their promulgation 
is most definitely designed to influence citizens, this is not in the first instance in 
their capacity as voters; the advertisements bear no relation to electoral contests. 
Any attempt to retain the restriction on advertising of this nature is liable to be 
impugned by the courts as contrary to the Human Rights Act 1998 if and when it 
is challenged. At least in this regard, the restriction should be lifted. Notably, a 
proposed movement in this direction has been mooted in the past. An amendment 
that would have seen the words ‘party-political’ replace ‘political’ in sections 
8(2)(a)(i) and 92(2)(a)G) of the 1990 Act was rejected by the Government during 
the passage of the Broadcasting Act 1996.'°* This decision should now be 
rethought in the deliberations on the Communications Bill. 

It is only where advertising pursued by private organisations strays into 
electoral advocacy that it might engage the fourth justification for the restriction 
on broadcast representation. The apparent result is that in order to relieve the 
prohibition on pure advocacy advertising it becomes vital to distinguish it from 
electoral advocacy: ‘unless you can cope with... third party expenditure... then 
there is a coach and horses that can run through any system you can invent’.!?? It 
might sometimes be difficult, however, to determine whether a specific missive is 
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aimed at promoting a particular perspective on some given issue, or rather at 
encouraging voters to elect one candidate over another. 

It would be overly pessimistic to argue that such distinctions are beyond the wit 
of the legislature to enact. Indeed, an attempt to do precisely this can be seen in 
the delineation of ‘election material’ located in Part VI of the Political Parties, 
Elections and Referendums Act 2000, and overseen by the Electoral Commis- 
sion.'*4 The purpose of this part of the Act is to register third parties interested in 
campaigning towards particular electoral outcomes, and thereby to facilitate the 
regulation of their expenditure against established limits.'** In essence, it provides 
for the identification of material that can reasonably be regarded as ‘intended to 
promote or procure electoral success... or otherwise enhance the standing lof 
particular parties} even though it might serve some additional purpose as well.'*° 
The period of the electoral campaign is deemed to be the entire year prior to the 
actual vote.'?” Expenditure on such material is then set against the cash limits. 138 
This regime should also cater for the circumstance where, assuming that a 
restriction on advertising by political parties is maintained, hollow and transient 
interest groups are established merely to act as a ‘front’ for partisan advertising. '*? 
Necessarily, such election materials will not take the form of television or radio 
broadcasts. 

Similarly, in the United States an attempt to regulate the inflow of soft money to 
political parties in the form of privately sponsored electoral advertising has 
recently been legislated.'“° The Bipartisan Campaign Reform Act 2002 seeks to 
compensate for the failure of an earlier attempt to preclude such tacit support that 
subsequently was deemed to be unconstitutional by the Supreme Court due to its 
lack of precision.'*! It does this by establishing a ‘bright-line’ determinant: 
‘broadcast ads that refer to a... candidate and that are run in the period tight 
before an election... will be treated as campaign ads, rather than issue ads’.! 

There is no reason why a suitable variant of these rules could not be applied to 
broadcast advocacy advertising. If unrelated to any impending election, a political 
representation should be allowed to proceed unhindered. This conclusion might be 
reached either where the substance of the advertisement did not align with the 
proposed policies of any political party, or importantly, where it surpassed party 
politics by gaining support or opprobrium from proponents of all formalised 
persuasions. Conceivably, the Government could make a correction during the 
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passage of the Communications Bill. Failing this, the courts may in future be 
motivated by their high regard for political expression to achieve a propitious 
result. They may deploy a restrictive interpretation of the term ‘political’ in the 
existing or any reiterated proscription to allow Convention-compliance as 
required by section 3 of the Human Rights Act. In any event, the continued 
justification of the broadcasting ban, at least insofar as it applies to pure 
advocacy, cannot be sustained on this fourth ground. 


Third — and political party broadcast electoral advocacy 


The foregoing discussion has been premised on the assumption that for the 
reasons stated broadcast electoral advocacy, whether promulgated by political 
parties or their supporters, will continue to be considered a proscribed activity. 
While it lies at the fringe of the focus of this paper, a number of reflections can be 
offered on this point. 

First, it is arguable that the dubious legality of the broadcasting ban as it 
impacts specifically on political parties is likely to remain merely an academic 
issue. The Electoral Commission has suggested that maintenance of the 
prohibition is possible primarily on account of the existence of the regime of 
party-political broadcasts.'*? As noted above, the overwhelming weight of opinion 
among political parties is to concur. This apparent unanimity is important in that 
it dilutes the likelihood that any challenge to this arm of the prohibition will be 
brought. 

It is possible to conceive of a potential litigant, for example, the minority party 
not allocated a broadcast on account of its diminutive size. Such a party might be 
motivated to object to its inability to advertise through paid channels. It is likely, 
however, that such groups would consist of either single-issue campaigners akin to 
the ProLife Alliance, or of independent candidates motivated by some local 
controversy. For a group in the former category, the strategy of standing 
candidates in numerous constituencies with its attendant costs simply in order 
only to gain access to electoral broadcasts would become unnecessary. They could 
mitigate their inability to broadcast as a political party simply by de-registering, 
and instead redirecting their resources towards accessing the public sphere 
through paid airtime. As regards the locally oriented candidate, national or 
regional broadcasting would seem a wholly inappropriate communicative vehicle, 
both in terms of effectiveness and because of the much more tight controls on local 
electoral expenditure. Thus, they would be more likely to direct their resources to 
other means. 

It is less easy to dismiss the prospect of a challenge mounted by a disgruntled 
third party advertiser. Notably, for such a litigant the attempt to justify the ban by 
reference to a desire to avoid the garnering of excessive degrees of influence over 
elected politicians would sit awkwardly against the relatively generous limits 
allowed in respect of other forms of advertising." Rather than engage in 
hypothesising the propensity of litigants to take action, it is more attractive to 
recognise that even these arms of the broadcasting ban serve a limited purpose and 
would be better repealed. 





143 Electoral Commission, n 131 above, para 5.16. 
144 n 126 above. 
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This would not be to leave the field of broadcast airtime open to abuse. Any 
tendency towards exuberant political broadcasting occasioned by the removal of 
the ban could be curtailed by the maintenance of existing election expenditure 
limits. To the extent that this mechanism still involves an effective restriction on 
the freedom of expression of supporting organisations, this is more likely to be 
considered proportionate to the general interest in avoiding the subversion of the 
democratic process by wealthy interests. The recent Strasbourg decision in the case 
of Bowman implicitly suggested that the retention of some expenditure limit, if not 
overly restrictive, could be justifiable under Article 10(2) ECHR.!* Any perceived 
need to further restrict or permit broadcast electoral advertising could then be 
addressed by amending the relevant expenditure limits. 


Conclusions 


The four standard justifications that support the broadcasting ban on advocacy 
advertising are insufficient to found its legality. At best, the arguments deployed 
warrant only a much less proscriptive interference, at least insofar as there is little 
evident relation to party politics. On one hand, they could justify minor 
restrictions and embellishments on representations that would facilitate the 
citizen-consumer in his or her viewing choices. On the other hand, they might 
coalesce in some form of regulatory watchfulness for anti-democratic conglom- 
eration in the advertising market. At worst, however, the purported justifications 
misapprehend the vitality, plurality, and ingenuity of the public sphere, and 
condescend towards a general populace conceived as a semi-cognisant mass. 

A lifting of the ban on advocacy advertising may have a significant impact on 
the character of the public sphere. It is possible, however, that major advertisers 
will not rush into adopting the method. The prevailing view among professionals 
in the public relations industry is that the public is increasingly resistant to the 
imposition of ideas by powerful entities. Perhaps only consciousness-raising 
communication by groups concerned with marginal issues would be effective in 
such a new environment. Of course, such missives may be accompanied by much 
representation that is commonly considered to be misguided and irresponsible. 
Thus, it would be vital under a more open regime that individuals develop and 
maintain the capacity to discriminate between arguments presented to them. If the 
Internet is to continue to offer a fillip to this aim, then measures to bolster further 
levels of IT literacy, Internet access and evaluative skills must be pursued as part 
of a wider commitment to citizenship education. 











145 Bowman v United Kingdom (1998) 26 EHRR 1. The language used was that a limit on 
expenditure of £5 was ‘disproportionate’ (para 47). 
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LEGISLATION 


Sex Equality in Political Candidature: Supply and 
Demand Factors and the Role of the Law 


Nicole Busby* 
Introduction 


The Sex Discrimination (Election Candidates) Act 2002! received Royal Assent on 
26 February 2002. The Act is intended to assist political parties in increasing the 
number of women in certain elected bodies* by amending the Sex Discrimination 
Act 1975 (SDA) so that positive discrimination measures can be utilised in the 
selection of candidates. This is the latest development in a chain of events dating 
back to the run-up to the 1997 General Election when an industrial tribunal found 
the Labour Party’s policy of women-only shortlists constituted direct discrimina- 
tion against men contrary to the SDA. As a result, the scheme was abandoned 
and, although the tribunal’s reasoning was never subjected to further judicial 
scrutiny by way of an appeal, there has since been considerable doubt surrounding 
the legality of positive discrimination measures under both the national and 
European legal order. This note aims to consider the proposed legislation, tracing 
its origins and tracking its development, in order to determine the likely 
effectiveness of such legal intervention as a means of addressing the issue of equal 
representation in formal political structures. 

The Act enables the use of positive discrimination by political parties during the 
selection process only, with no explicit changes to the operation of the law 
following selection and election. It, therefore, seems likely that conditions of 
employment and working arrangements for elected politicians will retain an 
uncertain status under UK law with no clear guidance on whether employment 
protection legislation applies. It is submitted that the facilitation of positive 
discrimination by way of enabling legislation alone is unlikely to lead to any 
sustainable change in the levels of women’s’ participation in political structures. 
This is due to the lack of any formal measure of success in improvements in 
women’s representation, such as the use of targets or quotas, and the fact that the 
Act does nothing to address the issue of covert discrimination which pervades all 
levels of the selection process. Furthermore, parliamentary working practices, 
which tend to operate without regard for family arrangements thus producing an 
indirectly discriminatory effect without any of the associated protection, may 
make it difficult for some women to remain in political posts and deter other 
women from coming forward for selection in the first place. 


* University of Stirling. 


1 Hereinafter referred to as the SD(EC)A 2002. 
2 Namely, the Westminster Parliament, the Scottish Parliament, the Welsh Assembly, the European 
Parliament and local government. 
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The case for legislation 


Historically, women in the UK have been underrepresented across all political 
parties and at all levels within the Westminster Parliament.’ This situation is not 
unique to the UK but is mirrored in the Parliaments of many other industrialised 
economies* and at all levels of governance.’ Explanations for the relatively low 
numbers of women seeking and gaining political appointment are manifold and 
diverse.° It is outside of the scope of this note to identify and analyse such 
explanations in depth. There is indeed a whole body of literature centred around 
such issues in which supply and demand factors have been identified as having 
influence on the ability of women to participate in political organisations, the 
former being subject to certain constraints due to women’s traditional domestic 
role and the latter restricted in terms of access for women due to institutionalised 
exclusionary factors.’ Despite the fact that legal intervention should, theoretically, 
be useful in countering such difficulties, finding solutions which will help women 
to overcome the barriers to participation in relation to these aspects has proved 
inherently complex in the political and wider contexts. 

The conciliation of private family arrangements with participation in the public 
domain has been the subject of policy and law-making since the early 1970s.° 
Although much progress has been made in this respect as evidenced by the 
increasing number of women with children who successfully combine paid 
employment with motherhood, recent developments in the context of entry to 
political life which will be considered later illustrate that there is still some way to 
go in facilitating the needs of working parents.” Barriers to entry which arise from 
institutional factors may, at first glance, appear easier to deal with by legislative 
means but can, in practice, be harder to identify than supply-led constraints as 


3 Following the 2001 General Election, women accounted for 51 per cent of the adult UK 
population but only 18 per cent of MPs in the Westminster Parliament were female. Although 
woefully low, this figure represents a significant increase if the gender breakdown is considered in 
an historical context. Of the 4,531 who have been elected as MPs since 1918, only 252 (6 per cent) 
have been women. Until 1997 when a record number of female MPs were returned to Westminster 
(18 per cent), women had never constituted more than 10 per cent of all MPs and, until the 1980s, 
the figure remained below 5 per cent. For further statistical information, see House of Commons 
Research Paper 01/75, The Sex Discrimination (Election Candidates) Bill, October 2001. 

4 Westminster is currently ranked at number 44 in the world league table of women’s representation 
in national parliaments as compiled by the Inter-Parliamentary Union (IPU). Sweden tops the 
table (42.7 per cent) and is closely followed by Denmark (38 per cent) and Finland (36.5 per cent). 
The other EU Member States which rank higher than the UK are, in 6™ place, the Netherlands, 
7" Germany, 13" Spain, 16" Austria, 26" Belgium and, in 41° place, Portugal. Following the 
UK in 44" place, Luxembourg is placed 49", Ireland 56", France 60", Italy 74 and Greece 82°47. 
For the full listing as at 1 July 2002, see: www.ipu.org/wmn-e/classif.htm 

5 In the UK, women constitute 27 per cent of representatives on local councils, 18 per cent of MEPs 
and only 8 per cent of the members of the House of Lords. 

6 For a recent study, see J. Squires and M. Wickham-Jones. Women in Parliament: A Comparative 
Analysis, (Manchester: Research Discussion Series, Equal Opportunities Commission, 2001), in 
which factors determining the level of women’s participation are categorised as socio-economic, 
cultural and political. 

7 See V. Randall, Women and Politics (London: Macmillan, 1987). 

8 The decade which saw, in the national context, the introduction of the Equal Pay Act 1970 and the 
Sex Discrimination Act 1975 and, in the European context, the Equal Pay Directive 75/117/EC 
and the Equal Treatment Directive 76/207/EC. 

9 Recent research findings indicate that the rate of women’s participation in paid employment is not 
a powerful indicator of the level of female political representation which does not increase in line 
with the proportion of women in the labour market - see Squires and Wickham-Jones cited at note 
6 ibid. One explanation for this is that the developments in employment protection legislation 
which have facilitated the participation of women in mainstream employment have not been 
matched by similar levels of protection for MPs. 
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they are often dependent on covert practices and ingrained attitudes. Even those 
women who have successfully gained entry to the Westminster Parliament have 
often found the culture of the Commons to be male-dominated and exclu- 
sionary.!° The amendment of practices developed over hundreds of years to take 
account of changes in the wider society requires recognition of the impact of 
such cultural factors as well as the political will to instigate change from 
within. Encouragingly, certain recent events appear to have heralded such a 
change in attitudes,’' with an increase in women’s involvement in formal political 
structures being identified as a positive goal by many political organisations.'* The 
creation of separate assemblies for Northern Ireland and Wales and the 
reestablishment of the Scottish Parliament provided opportunities for a move 
away from old styles of governance towards a more inclusive approach.!? Prior to 
those developments, the Labour Party pursued a policy during the run-up up to 
the 1997 General Election which was intended to address the issue of women’s 
under-representation. 


The Jepson case’ 


Women-only shortlists were introduced by the Labour Party under John Smith’s 
leadership in 1993. The policy, under which such shortlists were to be adopted in 
half the seats within marginal constituencies, new constituencies or where a sitting 
MP was retiring, had been endorsed by two Party Conferences with the aim of 
doubling the number of women Labour MPs from 39 to around 80. The rationale 
for the introduction of the policy was partially based on a need to increase the 
much needed women’s vote and was largely attributable to the activities of the 
women’s organisation within the Party under the auspices of the NEC Women’s 
Committee chaired by Clare Short MP. 





10 The Times, October 17 2000, ‘Late Nights and Bullies’; The Times October 18 2000, ‘Out of 
Order’; The Times, October 19 2000, ‘Do MPs have the Right to be Normal?’. A Times survey into 
the working hours of MPs (detailed in the articles cited) found the Commons’ working practices 
to be unattractive to many men as well as women in that that members worked an average of 70- 
80 hours per week, spent little time with their families and had almost no leisure time. 

11 European-led initiatives have certainly contributed towards awareness-raising and have helped to 
keep the momentum going in this respect. These include Council Recommendation of 2 December 
1996 on the balanced participation of women and men in the decision-making process (OJ L 319, 
10.12.1996, p. 11) and European Parliament Resolution B5-0180/2000 in which the Parliament 
Endorsed the use of quotas as a transitional measure to bring more women into decision-making. 
In 1999, the fourth medium-term action programme funded a number of projects promoting 
gender balance in decision-making. For a summary of relevant transnational initiatives and an 
update on progress within the institutions of the EU and the Member States, see EC Commission, 
Promoting a Gender Balance in Decision-Making, Equal Opportunities for Women and Men in the 
European Union, Annual Report 2000, D-G for Employment and Social Affairs, April 2001. For 
a bibliography of relevant EU documentation and useful links, see Gender Balance Decision- 
making, available at: europa.eu.int/comm/employment_social/equ_opp/decision_en.html. 

12 As evidenced by the prominence given to this issue in the establishment of the Scottish Parliament 
and Welsh and Northern Ireland Assemblies and the cross-party consensus surrounding the 
adoption of the SD(EC)A. However, although the need to improve women’s representation is 
subject to cross-party agreement, the question of how such improvement should be effected is 
open to wide disagreement between the main political parties. 

13 For an analysis of the Scottish approach, see N. Busby and C. MacLeod. ‘Maintaining a Balance: 
the Retention of Women MPs in Scotland’ (2002) Parliamentary Affairs Special Issue 55 (1) 
January 30-42. 

14 [1996] IRLR 116. 

15 For an insider’s account of the events leading up to the adoption of the policy, see C. Short. 
Labour Pains: Gender Equality in Party Politics (1994) Socialist Lawyer, Spring 1994: 14-15. 
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In January 1996 two male applicants who had not been considered for selection 
as Labour Party candidates in three constituencies in England took their case to 
an employment tribunal. Jepson and Dyas-Elliott claimed that they had been the 
victims of unlawful discrimination contrary to s.13 of the Sex Discrimination Act 
1975 (SDA) which provides that it is unlawful for an authority or body which 
confers an authorisation or qualification necessary for professional appointment 
to withhold access to such an authorisation on the grounds of an applicants sex. 
The term ‘profession’ is defined as applying to ‘any vocation or occupation’.!® 

In defence of the policy, the Labour Party argued unsuccessfully that the selection 
of prospective parliamentary candidates (PPCs) was outside the scope of the SDA, 
as a Member of Parliament (MP) is not a ‘person in employment’. The Tribunal 
found in favour of the claimants that the policy of women-only shortlists did 
constitute direct discrimination against men in contravention of the SDA. In 
reaching its decision, the Tribunal applied a wide interpretation to s.13 and, in 
doing so, arguably strayed outwith its jurisdiction by directly interpreting the 
provisions of the Equal Treatment Directive (76/207/EC OJ 1976 L 39/40) in order 
to give currency to its reasoning - both of these actions would have provided 
sufficient grounds for an appeal." The Labour Party, at the time heavily involved in 
preparations for the General Election, declined to appeal and withdrew the policy 
allowing those women already selected to stand for election. When the results were 
announced, a record number of female Labour candidates were returned as MPs.'® 

Although there have been subsequent cases in which the anti-discrimination 
provisions have been considered in relation to candidate selection, !? Jepson 
remains the only UK case in which the application of a positive discrimination 
measure has been adjudicated on in this context and, as such, remains 
authoritative. This is a pity as the reasoning applied by the Tribunal is, at best, 
creative and, at worst, amounts to a breach of the rules relating to the jurisdiction 
of employment tribunals which prevent the direct interpretation of European 
legislative provisions. The impending General Election of 1997 understandably 
prevented the Labour Party from pursuing the case further and Jepson’s effects are 
still being felt some six years later in terms of the undeniable influence this case has 
had on the form and content of the new legislation. 


The Sex Discrimination (Election Candidates) Act 2002 


The SD(EC)A 2002 aims to ‘enable a political party, should it wish to do so, to 
adopt measures which regulate the selection of candidates for certain elections in 


16 Sex Discrimination Act 1975, s. 82. 

17 For a fuller critique of the shortcomings of the Jepson decision ({1996] IRLR 116), see N. Busby 
and R. Smith. ‘Nothing to Fear? Equal Representation in the Scottish Parliament and the Threat 
of Legal Challenge’ (2000) Mountbatten Journal of Legal Studies 2: 33 at 47; N. Busby and C. 
MacLeod. [2002] cited at note 13 ibid, at 37. 

18 Of the 419 Labour Members returned, 101 were women (24.1 per cent). Altogether, 120 women 

(13 Conservatives and 3 Liberal Democrats) were returned to Westminster in 1997 representing 18 

per cent of the total. It should be noted that, in the subsequent elections of 2001, this figure was 

reduced to 118. This is the first time that the number of female MPs at Westminster has fallen 

since 1979. 

Sawyer y Ashan [1999] IRLR 609, EAT, in which the corresponding provision (s. 12) of the Race 

Relations Act 1976 was considered in the context of candidate selection for local council elections 

and Mann v Secretary of State for Scotland (EAT/56/00, Edinburgh 15 November 2000 available 

at http:/wood.ccta.gov.uk/eat/eatjudgments.nsf), which is particularly relevant in the current 

context, focused on the issue of job-sharing by candidates for election to the Scottish Parliament. 


1 
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order to reduce inequality in the numbers of men and women elected as candidates 
of the party.’”° Under section 1, registered political parties are permitted to benefit 
from the provisions of the Act by an amendment to the SDA 1975 which provides 
that Parts II to IV do not apply to measures adopted by such parties to reduce 
gender inequalities in the number of men and women selected as candidates.”! The 
Act applies to parliamentary elections as well as those to the European 
Parliament; the Scottish Parliament; the National Assembly for Wales and local 
government elections (excluding elections for the Mayor of London)” and the 
Northern Ireland Assembly and district councils.” Section 3 provides a ‘sunset 
clause’ by which the provisions of the Act will expire at the end of 2015. This 
provision can be amended by an order made by statutory instrument so that the 
legislation can remain in force for longer than the anticipated timescale which, as 
it stands, should allow for at least three elections for each body covered between 
the time of the legislation coming into force and its expiry. 

By switching off the provisions of the SDA which were successfully used to 
challenge women-only shortlists in the Jepson case, the Act appears to sanction the 
use of positive discrimination measures in this context. If the parliamentary 
debates which took place during the passage of the new Act are considered, it 
becomes apparent that the legislation cannot be viewed as giving political parties a 
free hand to employ any means of their choosing to achieve the stated objectives 
of the Act without the threat of legal challenge. This is because the ultimate 
legitimacy of certain types of action will depend upon the interpretation afforded 
them by the judiciary in either the national or European courts. In fact, the 
Government has been careful to advise that, whatever means are chosen by 
political parties, legal opinion should be sought regarding the legality of such 
schemes before any measures are introduced.*4 The identification of the types of 
scheme most likely to be prohibited by law is, at this stage, largely speculative, 
although certain definitions may serve as useful indicators in this respect. 

The main distinction is between positive (or affirmative) action and positive (or 
reverse) discrimination. Positive action, which is strongly linked to the concept of 
equality of opportunity, utilises measures which encourage under-represented 
groups to reach a situation where they are more likely to be the best candidate for 
a post. The provision of training or access to other opportunities for personal 
development may encompass certain positive action measures. Such levelling of 
the playing field enables the application of equal treatment in the selection of 
individuals for employment or promotion purposes, whilst recognising the need to 
assist historically disadvantaged groups. Positive discrimination, on the other 
hand, rejects the use of equal treatment in favour of equality of outcomes so that 


20 Explanatory Notes to Sex Discrimination (Election Candidates) Act 2002, paragraph 3. 

21 Part II of the SDA provides specific anti-discrimination measures in the employment field and 
Part III applies such measures in the fields of education and the provision of goods, facilities, 
services and premises. Part IV specifies ‘other unlawful acts’ such as discriminatory practices, 
advertisements, instructions and pressure to discriminate, aiding unlawful acts and the vicarious 
liability of employers in respect of unlawful acts carried out by their employees. 

22 New s. 42A inserted into the Sex Discrimination Act 1975 (c.65) by s. 1, SDCEC)A 2002. 

23 New Article 43A inserted into the Sex Discrimination (Northern Ireland) Order 1976 by s. 2, 
SD(EC)A 2002. It should be noted that the focus in this paper will be on the relevant provision of 
the SDA 1975 which applies to Great Britain, although the Act applies corresponding provisions 
to the Northern Ireland legislation and electoral arrangements. 

24 See the comments of Dr Alan Whitehead (Parliamentary Under-secretary of State for Transport, 
local Government and the Regions) in the report of Standing Committee A, 6 November 2001 
where he states, “A party that suggested such positive measures would be prudent to take legal 
advice on how to frame them to ensure that they worked under the Bill.” 
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one individual may be chosen over another on the grounds of a certain criterion, 
for example, as in the present case, the sex of the applicant. Advocates of this 
approach justify it on the grounds of the need to right past discrimination against 
a particular societal group by selecting individual members of that group in order 
to increase representation. 

During its passage through both Houses of Parliament, the legislation was met 
with cross-party consensus, largely based on agreement that special measures will 
have to be taken to increase the woefully small numbers of women returned to the 
Commons by certain political parties? but also because the ‘softly softly’ approach 
adopted leaves little margin for contention. The Act is permissive rather than 
prescriptive so that political parties can choose to amend current selection practices 
in order to benefit from its provisions and, if so, can determine the nature and form 
of positive discrimination measures they wish to employ. Furthermore, the 
insertion of the sunset clause offers comfort to those who might otherwise oppose 
legal endorsement of positive discrimination but who feel that with such assistance 
the attainment of an optimum level of women’s participation will mean that such 
measures will cease to be necessary. While it is recognised that anything resembling 
a more forceful modus operandi would probably have been impossible to advance 
through Parliament, these aspects of the legislation require some comment if any 
conclusions regarding the usefulness of the legislation are to be reached. 

First, the permissive stance will inevitably have an unequal impact on the 
prospects of female prospective parliamentary candidates seeking selection in line 
with partisan activity. At one end of the spectrum, the Labour Party with the 
highest proportion of female MPs (23 per cent of the total) may well reintroduce 
its policy of women-only shortlists while, at the other end, the Conservative Party 
is unlikely to introduce any particularly radical means of addressing the fact that 
92 per cent of Conservative MPs are men.”° At their conference in September 
2001, the Liberal Democrats rejected a motion proposing the use of quotas as a 
means of improving female representation despite the fact that, out of the 52 Lib 
Dem MPs elected in the General Election of that year, only 5 were women. The 
Government’s attempt to address the issue of underreprepresentation is laudable, 
not least because the debate has been reignited and cross-party recognition of the 
problem confirmed. However, if the legislation is assessed in terms of its likely 
impact on those political parties with the lowest participation rates for women, it 
must be seen to be missing the target. 

Second, the inclusion of a sunset clause endorses the belief that, without the 
threat of legal challenge, the employment of certain measures which aim to 
increase the number of women selected as candidates, and subsequently elected as 
Members of Parliament, will aid in the achievement of a ‘critical mass’. This 
reasoning presupposes that the attainment of such a mass will enable the future 


25 Of the main political parties, the Conservative Party fares worst with women constituting just 8 
per cent of its total number of MPs, the Liberal Democrats are next lowest with 10 per cent, then 
the Scottish Nationalist Party with 20 per cent and the Labour Party, with 23 per cent, has the 
highest proportion of female MPs. 

26 In an interview given to the BBC, Iain Duncan Smith, Leader of the Conservative Party, ruled out 
positive action as a means of increasing the numbers of women and ethnic minority candidates 
saying, “In terms of representation in the party, we don’t set quotas, because out there in the 
country, people don’t live their lives by quotas.” As reported at: www.epolitix.com/data/html/ 
news, 20 January 2002. 

27 See J. Bystydzienski. Women Transforming Politics: Worldwide Strategies for Empowerment, 
(Indiana: Indiana University Press, 1992); J. Lovenduski. ‘Gender Politics: A Breakthrough for 
Women?’ (1997), Parliamentary Affairs: 50, 708-719. 
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participation of women to become self-perpetuating, thus obviating the need for 
further legal intervention. The setting of a date, beyond which the legislation will 
cease to apply without further legislative activity, does seem to be in keeping with 
the State’s international obligations which arise by way of the ratification of 
certain instruments, notably the International Convention on the Elimination of 
All Forms of Discrimination against Women (ICEDAW).”® Article 4.1 of 
ICEDAW provides that the adoption by States’ parties of temporary special 
measures which are aimed at accelerating de facto equality between the sexes 
shall not be considered discrimination under the Convention. The Article 
further states that such measures should be discontinued, ‘when the objectives 
of equality of opportunity and treatment have been achieved.’ What the 
Convention nods at here is a need for convergence in the relationship between 
` equality of opportunity and treatment which, if substantive equality is to be 
accomplished by formal means, should result in the achievement of some form of 
measurable output. 


Equal opportunity, equal treatment and equality of outcomes 


The current legislation, if used effectively, is certainly capable of contributing 
towards equality of opportunity but what it fails to address is the requisite issue of 
equal treatment by relegating the anti-discrimination legislation to an even more 
uncertain status in this context than it previously appears to have had. On one 
hand, the principle of equal treatment is potentially suspended during the 
candidate selection process to enable positive discrimination in favour of women. 
On the other hand, the employment provisions of the SDA are not expressly 
extended to cover the terms and conditions applicable to elected Members of 
Parliament in order to provide individual women seeking political office with the 
same levels of protection against discrimination and facilitation of family 
arrangements which apply to all other types of work.”? Furthermore, the 
determination (or measurement) of what would constitute a desirable outcome is 
left completely untouched, so that the setting of a time limit serves no useful 
purpose other than as a get-out clause for future Governments. The setting of 
quotas or targets for political parties may have been useful here as a means of 
ensuring ongoing cross-party commitment to the aims of the legislation. Such 
measures are notoriously unpopular but so are positive discrimination measures 
generally and, having gone down this road, the setting of targets would surely 
have signified a small but important step towards achievement of what the Act is 
after all intended to do. The permissive nature of the legislation could have been 
maintained with political parties selecting a method of achievement in line with 
partisan philosophy and constitutional requirements. 





28 United Nations, 1979. 

29 This assertion is clearly supported by the relevant case law. For example, in Mann v Secretary of 
State for Scotland (EAT/56/00) the EAT was asked to rule on the right to stand as a PPC for 
election to the Scottish Parliament with the intention of job-sharing if successfully elected. The 
appeal was brought by the Secretary of state following an earlier ruling by the Employment 
Tribunal that, based on the decision in the Jepson case, the SDA 1975 had application in the field 
of candidate selection. The EAT held that the issues in the Mann case were outside of its 
jurisdiction as they were related to electoral matters and should be dealt with by way of judicial 
review. The job-share arrangement, which was sought to enable the conciliation of family 
commitments with public service, was viewed by the EAT as excessively problematic rather than 
as a reasonable request warranting further consideration. 
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The employment of a quantifiable measure of success, rather than a meaningless 
time limit, would have encouraged compliance with the spirit, as well as the letter, 
of our international obligations. Recognition of the concept of proportionality, by 
which the means chosen to achieve a particular aim must be proportionate to the 
achievement of that aim, is crucial in any assessment of what positive action 
measures may be legally acceptable under both international and European 
Community law. The exclusion of individual men from certain schemes intended to 
increase women’s participation is directly discriminatory but the rationale behind 
such action recognises that the indirect discrimination visited against women as a 
group may only be addressed satisfactorily by such positive means. When the 
concept of proportionality is considered in this context, the direct discriminatory 
effect on men is often construed as outweighing the indirect discrimination suffered 
by women.” But acceptance of the notion that any act of discrimination against 
any man is somehow worse than entrenched attitudinal behaviour which results in 
an ongoing detriment systematically suffered by women generally can only serve to 
perpetuate the institutionalisation of such discrimination. 

If the concept of proportionality is properly applied, the measure of success (in 
terms of whether the remedy selected is proportionate to the problem identified) 
rests with the outcome in relation to the number of selected candidates.*! Thus, 
rather than mitigating against the use of quotas in this context, the principle of 
proportionality under international and European Community law would appear 
to support such mechanisms as a means of monitoring results and measuring 
success. Compliance with the law at national and international levels is central to 
this whole issue. It was the prohibition of positive discrimination under UK 
employment law and its application to selection methods in the Jepson case which 
served as the driving force in the instigation of legal intervention in the first place. 
If account is taken of the reasons for the traditionally low levels of female 
participation, it becomes apparent that the use of legal redress may well hold the 
key to improvements in the numbers of women entering and staying within formal 
political structures, although it is unclear how useful the provisions of the 
SD(EC)A 2002 will be in this context. 

Consideration of suitable measures by which greater numbers of women PPCs 
might be selected and subsequently elected leads to the identification of certain 
pitfalls which need to be addressed. These potential barriers to progress can be 
categorised by the supply and demand framework set out earlier, the former 
restricting the supply of suitable women willing to come forward for selection and 
the latter having a detrimental effect on the demand by political parties for women 
to participate formally. Issues affecting the supply of suitable women are 
inextricably linked to family formation and relate to such practical matters as 
arrangements for maternity and parental leave, the opportunity to work part-time 


30 This is the very reasoning that informs the Jepson decision and which provides the rationale for 
the (misplaced) application of equal treatment as a means of achieving gender equality. The 
distributive approach embodied by equal treatment can only be useful as a means of perpetuating 
equality between societal groups when such groups start from a level paying field but will not 
assist in the creation of equality for historically unequal groups. In such circumstances, the 
provision of equal (the same) treatment may merely serve to reinforce the inequalities that already 
exist. See R. Dworkin. Taking Rights Seriously (London: Duckworth, 1978), at 227. 

This point was acknowledged by the Government’s spokesperson, Nick Ransford (Minister for 
Local Government) during the Committee Stage of the Bill - see the Proceedings of Standing 
Committee A, 6 November 2001, at 26, when he stated, “The only real test of the success of a 
policy, and of whether the remedy is proportionate to the problem being dealt with, is the 
outcome in terms of the number of elected candidates.” 
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or job-share and access to suitable childcare facilities.” Demand-side constraints 
arise from the perpetuation of institutionalised discriminatory factors, whereby 
inappropriate assumptions are made about the role of women in society and 
recruitment methods are reliant on exclusionary tactics such as nepotism and the 
‘old boy network’.*? These are common issues affecting all aspects of women’s 
participation in public life and are as relevant to women’s employment generally 
as they are to women’s participation in political structures. If such constraints are 
to be effectively addressed so that political life becomes more suitable, accessible 
and attractive to women, it is clear that legal intervention is required to shape 
models of good practice and transparency and to provide legal redress to those 
discriminated against. The Sex Discrimination Act 1975, if applicable to those 
seeking political office, could provide such intervention. In the Jepson case, 
certain provisions of the SDA were found to apply to the selection of candidates 
by political parties. This finding has led to the introduction of the current 
legislation which operates by ‘switching off certain provisions of the SDA to 
enable the use of positive discrimination measures in selection processes. What 
remains uncertain is which, if any, of the SDA’s provisions were ever switched on 
in this context. 

The decision in Jepson has been highly influential with regard to the approach 
adopted by the Government in the drafting of the SD(EC)A 2002. This is 
confirmed by the Explanatory Notes to the Act which state that, although the 
SDA 1975 does not specifically cover the selection of candidates, the tribunal’s 
finding in Jepson that s.13 did apply to such a process has ’...constrained the 
parties’ ability to take positive action to increase, in that case, the number of 
women elected to the House of Commons.” It is unfortunate that the tribunal’s 
finding that the SDA could be used to gain protection from discrimination in the 
context of political appointments has, thus far, only been used successfully in this 
restrictive way to negative effect. In his consideration of the new legislation when 
it came before the House of Lords for a second reading, Lord Lester 
recommended that certain other action should be taken in order to address the 
‘gross under-representation’>> of women in Parliament. His proposals highlight 
the deficiencies in the new legislation and, taken together, represent a more 
comprehensive strategy. 

First, the full force of the sex and race discrimination legislation should be 
applied to tackle the direct and indirect discrimination which ‘is commonplace 
within all political parties’. In Lord Lester’s opinion, the benefit to be derived 





32 In a survey published by the EOC, the most significant barriers to women standing as 
parliamentary candidates were identified as being family commitments and the financial cost 
Incurred, see J. Elgood, L. Vinter and R. Williams. Man Enough for the Job? A Study of 
Parliamentary Candidates, EOC Discussion Series, January 2002 available at: www.eoc.org.uk/ 
research, In a 1997 survey of 120 women MPs carried out by the Fawcett Society, the two most 
popular proposals for increasing the number of women in Parliament were identified as being 
party training programmes for women (97 per cent in favour) and the provision of childcare 
facilities (77 per cent in favour), see M. Stephenson. Fawcett Survey of Women MPs, (London: 
Fawcett Society, 1997). 

33 In the EOC survey (ibid), high numbers of female candidates for all parties indicated that they had 
experienced prejudice and sex discrimination in the selection process (52 per cent Conservative; 47 
per cent Labour and 39 per cent Liberal Democrats). A high proportion of those interviewed also 
agreed that male candidates are favoured by selection committees (81 per cent Conservative; 60 
per cent Labour and 33 per cent Liberal Democrats). 

34 Paragraph 4, Explanatory Notes to the Sex Discrimination (Election Candidates) Act 2002. 

35 Lords Hansard, 20 December 2001, Lord Lester of Herne Hill at Column 399. Lord Lester speaks 
a authority in this respect as, inter alia, one of the architects of the Sex Discrimination 
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from the Jepson decision was that it was made clear that political parties may not 
discriminate directly or indirectly on grounds of gender.*° Second, the current 
electoral system should be looked at with a view to introducing a fairer and more 
proportionate system of electing Members of Parliament. Third, the positive duty 
imposed on public authorities under the Race Relations (Amendment) Act 2000 
should, if possible, be applied to political parties alongside a corresponding 
amendment to the SDA. Finally, Lord Lester turned directly to the new 
legislation, noting that the Government had shied away from addressing the issue 
of proportionality or providing any guidance to political parties regarding how to 
utilise the new provisions effectively whilst staying within the boundaries of the 
law. These matters are central to any discussion regarding the future usefulness of 
the SD(CE)A 2002, so will now be considered. 


The continuing threat of legal challenge 


The use of women-only shortlists by the Labour Party in the run-up to the 1997 
General Election amounted to positive discrimination in favour of women. It was 
for this reason that, once the industrial tribunal ruled the SDA was applicable, the 
scheme was prohibited by law. The use of positive action in this context is not new 
and has been part of the political landscape of other European countries for some 
time. Indeed in the 1999 elections to the Scottish Parliament, the practice of 
twinning?” was employed successfully by the Labour Party which led to the 
achievement of an equal gender balance in its candidature. Following the 
elections, the Scottish Parliament stood at third place i in the world league table of 
women’s’ representation in national parliaments. = 

The main difference between the Scottish example and the earlier Westminster 
experience is the absence of a legal challenge with respect to the use of twinning 
which appears to have been deemed acceptable under the provisions of the SDA. 
The distinction between this type of inclusive practice which aims to provide 
equality of opportunity to both sexes and the use of exclusionary practices, such as 
women-only shortlists, is fundamental to an understanding of the perceived legal 
position prior to the introduction of the Act. The new legislation appears to enable 
positive discrimination, at least in principle, although with the important proviso 
that independent advice should be sought regarding the legality of any scheme. 
The reason for this is that, although certain sections of the SDA have been 
expressly disapplied in the context of candidate selection by way of the SD(EC)A 
2002, there are existing provisions of European Union law that may have 
application and which are, of course, out of the reach of the national legislature. 
Furthermore, since the Jepson case, the Human Rights Act 1998 has given effect 
to the European Convention on Human Rights (ECHR)*’ so that its provisions 
are enforceable through national courts. These potential grounds for legal 
challenge will now be considered briefly. 





36 As Lord Lester points out, the decision of the EAT in Jepson was subsequently applied to issues of 
race by the EAT in Sawyer v Ashan [1999] IRLR 609. 

37 The success of the policy led to a proportion of 37 per cent of female members in the Scottish 
Parliament. 

38 Although not included in the table compiled by the Inter-Parliamentary Union, the achievements 
in the 2000 Welsh elections are worthy of mention. In the elections to the Welsh Assembly, special 
measures produced a female presence of 42 per cent of Assembly Members. The cabinet of the 
Welsh Assembly currently boasts more women than men. 

39 European Convention for the Protection of Human Rights and Fundamental Freedoms 1950. 
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The jurisprudence of the european court of justice 


The relationship between certain provisions of European Union law and the use of 
positive action and positive discrimination measures has been the subject of 
reference to the European Court of Justice (ECJ) on five occasions. The claims in 
each of these cases were based on the compatibility of certain workplace policies 
with the individual right to equal treatment as provided by the Equal Treatment 
Directive.“ In its rulings, the Court appears to have applied a consistent approach 
in finding positive action measures to be compatible with the Directive but 
positive discrimination to be prohibited. The difficulty, as illustrated by the cases 
themselves, has been in drawing a line between the use of positive action measures 
and those practices that are aimed at the achievement of identical aims but which, 
ultimately, amount to positive discrimination. 

In Kalanke v Freie Hansestadt Bremen," a provision that a female should be 
given priority for promotion over an equally well qualified male candidate if 
women were under-represented* was held to be in breach of the Directive. This 
was despite the existence of Article 2(4) which allows for measures to promote 
equal opportunity between men and women by ‘removing existing inequalities 
which affect women’s opportunities’ in relation to access to employment and 
working conditions.*? The Court held that the provision in question overstepped 
the limits provided for by this exception as it guaranteed women ‘absolute 
and unconditional priority for appointment or promotion.’ Interestingly, 
although the wording of this provision was found to be incompatible with the 
principle of equal treatment, its application to the case in question appears to have 
resulted in an acceptable outcome as it was invoked merely as a tie-break measure. 
In such circumstances, the selection of a woman on the grounds of under- 
representation may be justified under EC law as the next case to come before the 
Court illustrates. 

In Marschall v Land Nordrhein Westfalen, the Court held that a promotional 
scheme which permitted the selection of female applicants over equally qualified 
males ‘unless reasons specific to an individual male candidate tilt the balance in his 
favour’, was compatible with Article 2(4). This ‘saving clause’ transformed a 
scheme not otherwise unlike that in Kalanke from a positive discrimination measure 
into a positive action measure. That the mere inclusion of such a clause (the spirit of 
which would surely have been implicit in any selection process where a tie-break 
situation arose) should make such a difference, illustrates the importance of the 
slight but critical distinction between positive action and positive discrimination. 

In Georg Badeck and Others,** a quota scheme clearly designed to facilitate an 
increase in the recruitment of women in areas of under-representation was held to 


40 76/207/EC OJ 1976 L 39/40. 

41 Case 450/93 [1995] ECR I-3051. . 

42 Under-representation was defined as existing where women did not constitute at least half the staff 
within the relevant personnel group. 

43 There are also soft law provisions which support the use of positive action as a means of 

redressing past inequalities. For example, Article 6(3) of the Agreement on Social Policy, 1989 

which affirms that the principle of equal treatment does not prevent Member States from 

‘maintaining or adopting measures in order to make it easier for women to pursue a vocational 

activity or to prevent or compensate for disadvantage in their professional careers’. See also the 

Council Recommendation on the Promotion of Positive Action for Women of 1984 (84/635/EEC) 

which advises Member States to adopt policies comprising positive action. 

44 [1995] ECR I-3051, para 22. 

45 Case C-409/95 [1997] ECR 1-6363. 

46 Case C-158/97 [2000] ECR I-1875. 
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be permitted under the provisions of Articles 2(1) and (4). The Court applied the 
reasoning in Kalanke and Marschall in finding that such a scheme was not 
precluded by the Equal Treatment Directive as it clearly facilitated the application 
of equality of treatment by giving members of both sexes the same opportunity for 
employment or promotion. The crucial factor here was that priority was only to be 
given to a woman candidate where ‘no reasons of greater legal weight are 
opposed’.*” As in Marschall, the scheme was acceptable as it did not guarantee 
unconditional priority for women and, thus, amounted to positive action rather 
than positive discrimination. 

In Abrahamsson and Anderson v Fogelqvist, a positive discrimination measure 
used to select a female candidate over a male, whom the majority of the 
appointments committee considered to be better suited on the grounds of scientific 
merits,” for promotional purposes was held to be incompatible with Articles 2(1) 
and (4) of the Equal Treatment Directive. The rule in question excluded the male 
candidate who would, but for his gender, have been appointed. The Court held 
that such selection would only be permitted under EC law where the candidates 
possessed ‘equivalent or substantially equivalent merits? and the rule was 
invoked as a tie-beak mechanism. 

Most recently, in Lommers v Minister van Landbouw, Natuurbeheer en Visserij, 
the Court held that a provision allowing subsidised nursery places to be made 
generally available to female employees was not precluded by the application of 
equal treatment. This was because access was provided to male employees, albeit it 
limited to those bringing up children by themselves. If this (presumably small) 
group of employees had been excluded, it is likely that the scheme in question 
would have gone ‘beyond the permissible derogation provided for Article 2(4), by 
interfering excessively with the individual right to equal treatment which that 
provision guarantees’.°” The fact that the scheme had been set up to tackle 
excessive under-representation of women which was, at least in part, attributable 
to an insufficiency of proper and affordable childcare meant that the scheme was 
compatible with the derogation provided by Article 2(4). 


The application of European community law to political 
candidature 


The consistent approach applied by the Court is useful in determining the types of 
measures that will be permissible in the employment context for both recruitment 
and promotion purposes and in the provision of workplace facilities. The 
important distinction between positive action and positive discrimination can be 
accounted for in any scheme intended to address issues of women’s under- 
representation by the insertion and subsequent application of a saving clause. 





47 Id. at para 33. 

48 Case C-407/98 [2000] ECR 1-5539. 

49 The successful candidate, Ms Folgelqvist, was actually placed third in the original assessment 
behind Mr Anderson and a Ms Destouni. In accordance with Regulation 1995:936 which 
provided that positive discrimination may be applied for the purposes of promoting equality of 
the sexes in professional life, Ms Destouni was selected for the post with Mr Anderson placed 
second. However, she withdrew her application and the University of Goteborg’s Rector 
appointed Ms Fogelqvist to the professorial chair. 

50 Ibid at para. 62. 

51 Case C-476/99, judgment of the Court 19 March 2002, nyr. 

52 Id. at para. 47. 
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Such a clause prevents women from being treated favourably save in 
circumstances where candidates are equally weighted in respect of all other 
factors. In such circumstances, ceteris paribus, the historical underrepresentation 
of women will justify the selection of a female candidate. Such an approach 
appears to mitigate against such overtly exclusionary measures as women-only 
shortlists, whilst allowing for the inclusive approach epitomised by the use of 
twinning male and female candidates for selection purposes. However, any 
discussion of the specifics of the application of the ECJ’s jurisprudence to the 
context of candidate selection may prove be purely academic as it is unclear 
whether European Community law has any application in this area. 

The European Commission has repeatedly enunciated the view that candidature 
for an election is not considered to fall within the scope of either Article 141 of the 
Treaty or the Equal Treatment Directive on the basis that membership of 
parliament is not a job.” This Proposition has never been tested in the European 
Court, so remains speculative.” If it were ever necessary for a political party to 
defend itself against an allegation of discrimination in breach of European 
Community law, the same standards as those applied in the case law relating to 
employment would presumably apply so that positive action would be permitted 
and positive discrimination disallowed. Article 141(4) EC has recently been 
amended (post-Amsterdam) to enable Member States to maintain or adopt 
measures “providing for specific advantages in order to make it easier for the 
under-represented sex to pursue a vocational activity or to prevent or compensate 
for disadvantages in professional careers’. 

If political candidacy were deemed to amount to a ‘vocational activity’, the 
tiebreak approach expounded by the Court’s jurisprudence would theoretically be 
permitted and this could present particular difficulties in this context. In contrast 
to selection techniques used for employment purposes, the difficulty would 
undoubtedly be in proving the relative merits or demerits of one candidate as 
opposed to another in order to justify the use of a tiebreak measure permitting 
female selection. This is because selection for political office is usually based on a 
general assessment of personal qualities relating to suitability rather than on a 
rigid set of predetermined criteria, thus making application of the usual 
transparent recruitment practices at best difficult and at worst impossible. As 
well as representing the common view of selection measures relating to those 
wishing to stand for elected office, this approach has recently been supported by 
the Court of Appeal as the right, one in the context of appointment as Special 
Advisor to the Lord Chancellor.” Following the decision of the Employment 
Appeal Tribunal, the Court held that the recruitment of a white male known 
personally by the Lord Chancellor did not amount to sex or race discrimination as 
prohibited by the SDA 1975 or the Race Relations Act 1976 even though the post 
was never advertised and, thus, not subjected to an open competition. Although 
not an elected office, the job of Special Advisor is nevertheless a senior civil service 





53 See Commissioner Padraig Flynn’s response to written question E-0161/96 posed by N. Van Dijk, 
1 February 1996 and the Commission’s reply of 5 March 1996, OJ C 305, 15 October 1996. 

54 France has recently amended its Constitution in order to introduce its so called ‘parity law’. In 
contrast to measures in place in other EU Member States which take a voluntarist approach, the 
French provision compels parties to produce lists for local and European elections with equal 
numbers of men and women. Although the alteration to the Constitution prevents challenges 
from being brought under national law, the possibility that the French amendment may amount 
to a breach of European law presumably remains. 

55 o Osamor v The Lord Chancellor and the Lord Chancellor's Department [2001] EWCA 

1756. 
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post which, one would expect, should be subjected to the same rigorous selection 
criteria as for equivalent posts. However, the Court of Appeal supported the Lord 
Chancellor’s claim that the requirement that the Special Advisor should be 
personally known to him®* meant that ‘those members of the elite pool who were 
personally known to the Lord Chancellor were on the unchallenged evidence 
reduced to a single man.” 


The application of the Human Rights Act 


In his analysis, Lord Lester identified the main danger in respect of the likely 
grounds for a future legal challenge to the provisions of SD(EC)A 2002 as being 
the potential application of the Human Right Act 1998 (HRA) to the selection 
procedure for party candidates." Section 7 provides that public authorities can be 
sued directly if they act in a way which is not compatible with the ECHR, Article 
14 of which provides, 

The enjoyment of the rights and freedoms set forth in this Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a 
national minority, property, birth or other status. 

This total prohibition of discrimination should be read alongside Article 3 of the 
First Protocol which is annexed to the HRA by Schedule 1 and which provides for 
the undertaking of free elections ‘under conditions which will ensure the free 
expression of the opinion of the people in the choice of the legislature.’ 

These provisions could potentially provide male would-be PPCs, who find 
themselves excluded from consideration for selection due to their gender, with an 
opportunity to have any scheme with such an effect declared unlawful by means 
that were not available to Jepson and Dyas-Elliott. The application of the HRA to 
political parties in this context is not assured and would turn on whether such 
organisations were deemed to be public authorities within the meaning of section 6 
of the Act. In a written response on this issue, Lord Williams” disputed that this 
would be the case arguing that, in order to be a public authority under the HRA, it 
was necessary for the body in question to have a public function which is 
‘governmental or quasi-governmental in nature and which seeks to achieve some 
collective benefit for the public.’ In the Government’s view, the selection of a 
candidate to stand for election amounts to an internal private matter for political 
parties and their members to decide rather than a public function.®! However, 





56 This factor was acknowledged by the Court of appeal as amounting to custom and practice in 
such appointments. 

57 Id. at 40. 

58 Lords Hansard, 20 December 2001, at columns 400 and 401. 

59 Of Mostyn, The Lord Privy Seal, Commons Hansard, written answers of 17 December 2001, at 
column WA32. 

60 Id. 

61 Lord Lester disagrees with this opinion on the basis that, ‘Political parties are private for most 
purposes, but not when they are selecting candidates for public office.’ Lords Hansard, 20 
December 2001, col 400. Interestingly, the Joint Committee on Human Rights also appears to 
dissent from the Government’s view on this point. The Committee, after considering the 
application of Article 14 to the issue of candidate selection opined that ‘Although the ECHR 
contains no express right to be a candidate in an election, Article 3 of Protocol 1 requires free 
elections... This includes an implied right to stand for election, although it is not absolute. It 
follows that unequal treatment in relation to selection of candidates would fall within the ambit of 
that right, requiring it to be justified under Article 14 if it is not to amount to unlawful 
discrimination.’ Following the proportionality test laid down in the Belgian Linguistic case (No 2 
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Lord Williams reiterated the point that ultimately it would be for the courts to 
decide. 


Conclusions 


If the historical underrepresentation of women within formal political structures is 
considered with a view to improvement, it becomes apparent that there are certain 
causal factors for which the law could potentially provide redress. The supply and 
demand model is useful here as it aids in the identification of distinct factors which 
may in practice be interrelated but, for the purposes of applying legal remedies, 
are best diagnosed in isolation. First, factors which arise out of established 
discriminatory practices and environmental culture may be seen to have an 
adverse impact on demand, so that women are prevented from seeking selection 
due to a perception that political office is not compatible with their lives and 
aspirations. Such incompatibility may be based on reports of the negative 
experiences of others and the failure of political parties to reach out to women in 
any meaningful way. Whether such perceptions are borne out by reality is almost 
irrelevant, as it is their effect that informs individual women’s decisions about 
whether to attempt election to political office. In this respect, the law might best be 
used in a proactive way laying down standards for good practice and setting the 
future agenda. The SD(EC)A may be greeted with some enthusiasm as an engine 
of change in this respect, although the absence of any formal measure of success 
coupled with the permissive approach adopted by the legislation will certainly 
detract from its usefulness here. 

Supply factors which relate to identifiable constraints to women’s participation 
are commonplace in all aspects of public life. Such factors require the law to 
operate as a reactive mechanism meeting and eliminating acts of discrimination 
against individuals or groups of individuals head-on. In the employment context, 
a quarter of a century of anti-discrimination law has been particularly effective in 
displacing direct and indirect discriminatory practices. This does not mean that 
there is not still room for improvement, and this is particularly true within the 
male-dominated world of formal politics. In this respect, the SDA 1975 retains an 
uncertain status so that it has been deemed to apply where direct acts of 
discrimination are visited on individual men (Jepson) but not when working 
practices preclude women indirectly (Mann). Even in related circumstances where 
the SDA has been deemed to apply, selection for employment by unorthodox 
means will not necessarily amount to sex discrimination even if the methods 
chosen implicitly exclude women and ethnic minorities (Coker and Osamor). 
The approach adopted by the SD(EC)A 2002 could serve a useful purpose 
in this context by achievement of its intended aim of redressing historical 
imbalances by means of positive discrimination. However, the possible threat of 
legal challenge which persists under European law or the human rights provisions 
is likely to further endorse a lack of political will to introduce any potentially 
effective but controversial measures by any of the main parties, except perhaps for 
the Labour Party whose policy of women-only shortlists looks likely to be 
resurrected. 





1968, Series A, No 6; 1 ECHR 252) the Committee’s opinion was that the differential treatment of 
men and women envisaged under the SD(EC)A would be capable of justification under Article 14 
and would be ‘unlikely to be held to be incompatible with Article 14 taken together with Article 3 
of Protocol No. 1’ - hardly a resounding vote of confidence! See Joint Committee on Human 
Rights - Fourth Report, 30 November 2001. 
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In the final analysis, nothing seems to have changed since the decision in Jepson 
threw the issues surrounding the use of positive discrimination in candidate 
selection into disarray and the new Act does little to alter this position. Although 
the Act seeks to enable the use of positive discrimination by disapplying certain 
provisions of the SDA, the threat of legal challenge still exists and has, if anything, 
been strengthened in recent years by the introduction of the Human Rights Act. 
The position for political parties seeking to address the issue of underrepresenta- 
tion of women by the use of positive discrimination measures is almost identical to 
that which existed prior to the introduction of the legislation, with only the threat 
of invocation of certain provisions of the SDA withdrawn in this context. 
Although the new Act may signal a sea change in respect of attitudes towards 
equality in political appointments, without firmer goal-setting and further legal 
reform it is unlikely to lead to any sustainable improvements in the levels of 
women entering and remaining in formal political structures. The attainment and 
retention of the critical mass necessary to instigate change from the inside out is 
unlikely without the certainty of legal protection aimed at combating institutio- 
nalised discrimination and a greater commitment to the development of working 
practices intended to accommodate the conciliation of family responsibilities with 
the demands of political office. 
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Permitting Uncertainty: Owners, Occupiers and 
Responsibility for Remediation 


Daniel Lawrence* and Robert Lee™ 


Introduction 


In an effort to protect the green belt, the Government has set a target for 
60 per cent of all new housing development to take place on ‘brown land’. While 
this may seem an ambitious target, the Environment Agency estimates that 
there are around 300,000 hectares of land affected by contamination, which is 
usually industrial in origin.” Although the Government has focussed upon the 
regeneration of this land to support development needs, there are many other 
environmental, health and social gains that can attach to its remediation. 
However, there are significant financial disincentives for developers to remediate 
former industrial sites,’ and the legislation has now adopted a ‘polluter pays’ 
approach to place the burden of remediation on those responsible for the 
problem. Legislative moves in this direction have been slow in coming. Notions 
of registers of potentially contaminated land suggested in the Environ- 
mental Protection Act 1990 were abandoned,’ but, given the pressing need to 
deal with historic pollution, the Environment Act 1995 which repealed this 
provision introduced a far more strict and wide-ranging approach to the 
problem. 

Part IIA of the Environmental Protection Act 1990 imposes a duty upon local 
authorities to inspect and identify contaminated land in their area. Once located, 
the local authority, or in certain situations the Environment Agency, must take 
action to ensure the remediation of the site, by the service of a formal remediation 
notice if necessary. On any analysis Part HA is harsh in its effect, imposing 
liability for historic pollution that is both strict and retroactive.> There is no 





* Freshfields Bruckhaus Deringer, London. 


** Cardiff Law School, Co-Director of the ESRC Research Centre for Business Relationships, 
Accountability, Sustainability and Society. We are grateful for the comments of colleagues at 
Freshfields and at Cardiff on drafts of this paper. 


1 See DETR, Planning for the Communities of the Future: A White Paper 23 February 1998, and 
Planing Policy Guidance Note 3 (PPG 3) Housing (revised 7 March 2000) para. 23. This sets a 
target that, by 2008, 60 per cent of all new housing should be built on brown land. 

2 Annex 1A ‘A Statement of Government Policy’ of DETR Circular 02/2000 Environmental 
Protection Act: Part ITA Contaminated Land (20 March 2000) para. 5. 

3 The margin for house builders is 15 per cent on greenfield sites as opposed to 6% on brown land; 
see C. Clover, ‘Home is where the harvesters used to be’ Daily Telegraph 18 July 2002. 

4 Section 143 Environmental Protection Act 1990, the implementation of which was ‘postponed’ in 
Cra 1992 prior to its repeal (without ever being brought into force) by the Environment Act 
1995. 

5 As introduced by section 57 of the Environment Act 1995. This legislation came into effect in 
April 2000 in England (see the Contaminated Land (England) Regulations 2000 (S.I. 2000/227)), 
14 July 2000 in Scotland (Contaminated Land (Scotland) Regulations 2000 (S.I. 2000/178)) and 
14 September 2001 in Wales (Environment Protection Act 1995 (Commencement No. 20 and 
Saving Provision (Wales) Order 2001 (S.I. 2001/3211) to be read in conjunction with the 
Contaminated Land (Wales) Regulations 2001 (S.I. 2001/2197 (W157)). However, since local 
authorities were allowed a fifteen-month period within which to draft inspection strategies, even in 
England, regulatory activity under the new regime is only just beginning. 
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requirement on the Environment Agency or a local authority acting as 
regulator to show that a person fixed with a remediation notice (‘an appro- 
priate person’) demanding the restoration of the site in some way fell below 
the industrial standard at the time of the contamination. It is clear that, if 
that contamination now threatens significant harm or water pollution, then it is 
the duty of the regulator to demand that the site be cleaned up. Doubtless, 
the threat of the harm or pollution is taken to justify the strict nature of the 
regime, and the ‘polluter pays’ principle dictates that the original polluter 
rather than the present owner or occupier should bear responsibility. Yet, 
as we shall see, in some ways the harshest form of liability may fall, 
potentially, not upon the person who caused the substances to be present 
on the land but upon the person who knowingly permitted the substances to 
be there. 

Because the regime is new and complex there is a range of issues open to 
doubt, and this note addresses some of these, but, most particularly, it considers 
the liability of appropriate persons. Primarily liability falls upon those who have 
caused or knowingly permitted the polluting substances to be in, on or under 
the land (‘Class A appropriate persons’). However, if no Class A persons 
can be found, then the present owners or occupiers (‘Class B appropriate persons’) 
will be liable in default. This note examines Class A liability. It focuses upon how 
one might have ‘knowingly permitted’ substances to be in, on or under the land. It 
asks what separates this person from a Class B person and on what conceptual 
basis a person who has knowingly permitted substances to be on the land should 
be grouped together with the persons responsible for their introduction.’ 

One reason why this question is significant is that Class B parties face a lesser 
degree of liability for they cannot be fixed with remediation liabilities where 
the contamination in question involves the pollution of controlled waters 
(beyond those which they already face under the Water Resources Act 1991).® 
The two classes are therefore mutually exclusive, and the extent to which innocent 
owners or occupiers can constitute persons who have knowing permitted will 
directly affect the width of Class B. The terms ‘caused’ and ‘knowingly permitted’ 
are thus key triggers under the contaminated land provisions 
of the EPA‘90 in determining the parties upon whom liability should fall. 
There is considerable confusion, however, as to the precise meaning of the 
legal concept of ‘knowingly permitted’. It is clear and this note explains that 
certain parties will be fixed with responsibility to deal with substances in 
on or under the land by the working of the Statutory Guidance, so that to fail 
to act will mean that that party has ‘knowingly permitted’ for the purpose 
of the formulation set out above. On the other hand, it also argues that parties 
coming to the land to discover pollution, or affected by the migration of 
contaminants onto their land, will not necessarily become knowing permitters by a 
mere failure to act. 





6 The legislation charges local authorities with duties to cause land within their areas to be inspected 
(s78B (1)). It also charges local authorities and the Environment Agency to follow the 
requirements of the statutory guidance (s78B (2)), and to serve notice on all appropriate persons 
where contaminated land is identified (s78E (1)). In the right circumstances, failure to act on these 
duties may be subject to judicial review (R v Carrick D.C. ex p Shelley [1996] Env L.R. 273). 

7 see ss. 78F(2) and (4) of the Act — liability falls upon owners or occupiers where upon ‘reasonable 
enquiry’ no other appropriate person may be found. 

8 By virtue of ss 161, 161A — D, Water Resources Act 1991. 
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The statutory guidance on the implementation of Part ITA EPA‘90, contained in 
DETR Circular 2/2000 (the ‘Statutory Guidance’), states that; 


- [t]he test of ‘causing or knowingly permitting’ has been used as a basis for establishing 
liability in environmental legislation for more than 100 years.” 


This may be so, but it is only comparatively recently that these tests have been the 
subject of judicial scrutiny by the higher courts.’° Also, even after the term 
‘knowingly permitting’ has been the subject of judicial interpretation in cases 
involving water pollution and waste-related offences, the exact ambit of its 
meaning in the context of the contaminated land provisions of Part ILA EPA‘90 
has yet to be determined by the courts. 

The terms ‘caused or permitted’ are also used in other statutes that create 
criminal offences. One example is section 96(11A) of the Transport Act 1968, 
which makes it an offence for employers who cause or permit an employee to 
contravene restrictions on driving hours/distances under European Community 
rules. In a case interpreting this provision!! the House of Lords observed that the 
word ‘permitted’ is commonly found in statutes creating criminal offences. Their 
Lordships emphasised that its meaning depends upon the context of the particular 
statutory provision in which it is used. For instance, in some contexts its meaning 
may be restricted to ‘allowed’ or ‘authorised’, whereas in other contexts it may 
embrace also ‘failed to take reasonable steps to prevent’. This distinction between 
the two competing interpretations is crucial in relation to Part IIA, since it 
prompts the question of whether it is enough simply to fail to act (the ’standing- 
by’ sense of the phrase) or whether some greater licence or status to act is required 
(the ‘authorisation’ or ‘actively allowing’ sense of the phrase). In Nuttall, Lord 
Nicholls of Birkenhead stated that: 


The former meaning (‘allowed, or authorised’) will usually import knowledge, in the sense of 
knowledge of what was being allowed or authorised. ... Under the latter meaning the offence 
consists of an omission (‘failed to take reasonable steps to prevent’).... 


In the context of the particular case involving the commission of tachograph 
offences by employed drivers, it was the latter interpretation that was preferred in 
considering the liability of their employers in permitting drivers to contravene 
restrictions on hours driven: 


The offence of permitting is a crime of omission which arises from a duty to act and involves 
a failure to perform that duty. 


However, in the case of either interpretation, to knowingly permit requires the 
power to do something about the set of circumstances, even if the nature of that 
power is not clear. This general point is confirmed by the position of lenders under 
Part ITA EPA‘90, as explained by Earl Ferrers when the Environment 





9 Para. 9.8 of Annex 2, DETR Circular 02/2000: Environment Protection Act 1990. 
10 Beginning with Alphacell Ltd v Woodward [1972] AC 824. 
11 Vehicle Inspectorate v Nuttall [1999] 3 All ER 833. 
12 Ibid at 835. 
13 per Lord Hobhouse at 844. 
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Bill was making its way through Parliament in 1994/1995. In particular he stated 
that he was 


..advised that there is no judicial decision which supports the contention that a lender, 
by virtue of the act of lending the money only, could be said to have ‘knowingly permitted’ 
the substances to be in, on or under the land such that it is contaminated land.!* This 
would be the case if for no other reason than that the lender, irrespective of any covenants 
it may have required from the polluter as to its environmental behaviour, would have no 
permissive rights over the land in question to prevent contamination occurring or 
continuing. 


This suggests the position would be different in circumstances where such 
permissive rights (or other analogous rights, such as the right of a lender to 
enforce the covenants under a finance agreement) were retained by a lender. 
Indeed the legislation implies that a mortgagee who takes possession of land could 
incur liabilities as a knowing permitter, without expressly saying that a lender will 
necessarily become such as a result of taking such possession.’® Elsewhere; there is 
an available exclusion for lenders where their actions might be construed as 
knowingly permitting solely by reason of the provision or withdrawal of financial 
assistance. ` However, this does little to indicate what form of control over the 
borrower might be necessary to place a lender in this position. 


‘Causing as an element of ‘knowingly permitting’ 


Whilst this note focuses on the meaning of the term ‘knowingly permitted’, in 
order to understand its definition it is necessary to consider how the word ‘caused’ 
or ‘causes’ has been interpreted in pollution-related contexts. This is because the 
two legal concepts appear together in the principal statutory provisions relating to 
liability for pollution. As such they have been examined together by the courts. 
The term ‘causes’ has been the subject of focus in a large number of cases 
concerning liability for water pollution offences, including a number of House of 
Lords’ decisions. The two most notable of these are the cases of Alphacell v 
Woodward! and the more recent case of Empress Car Co (Abertillery) Ltd v 
National Rivers Authority.” In the Alphacell case, involving liability under section 
2 (1) of the Rivers (Prevention of Pollution) Act 1951 for causing polluting matter 
to enter a stream, the argument concerned whether the word ‘knowingly’ might be 
read into the statute to qualify the word ‘causes’. Famously, Lord Wilberforce 
stated that causing involves some ‘active operation or chain of operations 





14 Ofcourse, it would be extraordinary if there were such cases given that the law was in the process 
of introduction. We assume that Earl Ferrers meant that there were no cases in which lenders, by 
virtue of powers over a borrower, had been found to have knowingly permitted any 
environmental offence. 

15 H.L. Vol 560 col. 1497 incorporated into Annex 2 of the Circular at para 9.11 (emphasis added). 

16 The definition of ‘owner’ in s78A(9) refers to a ‘person (other than a mortgagee in possession)... 
implying that the mortgagee could face risk of liability at least as an owner (class B) once in 
possession. 

17 Annex 3, para. D47-48, Statutory Guidance. See also s78X (3) and (4) which posits that an 
insolvency practitioner might be liable personally where substances are present in on or under the 
land as a result of an act or omission of the insolvency practitioner where such acts or omissions in 
that capacity are ‘unreasonable’. This formulation might cover substances the presence of which 
are ‘caused’ as well as ‘knowingly permitted’. 

18 [1972] 2 All ER 475. 

19 [1998] 1 All ER 481. 
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involving as the result the pollution’? whereas by contrast knowingly permitting 
involves ‘a failure to prevent the pollution, which failure, however, must 
be accompanied by knowledge’. This notion of a failure to intervene by 
a person who is aware of a continuing escape was endorsed by Lord 
Salmon who said that: 


[t]he creation of an offence in relation to permitting pollution was probably included in the 
section so as to deal with the type of case in which a man knows that contaminated effluent is 
escaping over his land into a river and does nothing at all to prevent it. 


He also observed that, the inclusion of the word ‘knowingly’ before ‘permits’ is 
probably functionless.”* This point was also made in the judgment of Viscount 
Dilhorne, though on a somewhat different basis since in addition he referred to the 
statement of Lord Goddard CJ in Lomas v Peek: 


If a man permits a thing to be done, it means that he gives permission for it to be done, and if 
a man gives permission for a thing to be done, he knows what is to be done or is being 
done.... 


What is noteworthy here is that we see Viscount Dilhorne using the phrase in 
the sense, of what we have called ‘actively allowing’ while Lord Wilberforce’s 
remarks?” are directed to what we have described as the ‘standing-by’ 
interpretation. That in the leading case their Lordships considered the 
formulation of ‘knowingly permitting’ without apparent discrimination between 
these two contrasting meanings is troublesome when interpreting provisions 
informed by statutory guidance which, in draft form, used Alphacell as its 
reference point. 

The later case of Empress Cars also dealt with liability for water pollution, under 
section 85(1) of the Water Resources Act 1991 (WRA‘91), which employs similar 
wording to that used in section 2(1) of the Rivers (Prevention of Pollution) Act 
1951. In the House of Lords’ decision in the Empress Cars case, Lord Clyde 
seemed to endorse the ‘standing-by’ approach, if a little hesitantly, by saying that: 


If the defendant has simply stood back and not participated to any extent at all, although he 
might have been guilty of knowingly permitting it, he will not have caused the pollutant to 
enter controlled waters.” 


. In contrast, Lord Hoffman seems to require something more than standing by in 
the face of an event in which the defendant has not participated: 





20 Lord Salmon said (at p. 490): ‘I consider...that what or who has caused a certain event to occur is 
essentially a practical question of fact which can best be answered by ordinary common sense 
rather than abstract metaphysical theory.’ 

21 At p.491; the case dealt with an overflow of pollution from a settling tank through a channel that 
had been constructed to convey any such overflow to a river. 

22 This is also demonstrated by cases such as Shanks & McEwan (Teeside) Ltd v Environment 
Agency [1997] 2 All ER. 332 and Aschcroft v Cambro Waste Products [1981] 1 WLR. 1349, in 
which knowledge of the activity that constituted an offence (in these cases the deposit of waste) 
was sufficient to make out the offence whether or not there was knowledge of the illegality of that 
action. 

23 [1947] 2 All ER 574 at 575. 

24 At p.484. 

25 See also the remarks of Lord Salmon. 

26 Department of the Environment, Consultation Paper on Draft Statutory Guidance on 
Contaminated Land (September 1996). 

27 [1998] 1 All ER 481 at 493. 


© The Modern Law Review Limited 2003 265 


The Modern Law Review [Vol. 66 


If the charge is causing, the prosecution must prove that the pollution was caused by 
something which the defendant did, rather than merely failed to prevent. It is, however, very 
important to notice that this requirement is not because of anything inherent in the notion of 
‘causing’. It is because of the structure of the subsection, which imposes liability, under two 
separate heads: the first limb simply for doing something that causes the pollution and the 
second for knowingly failing to prevent the pollution. The notion of causing is present in both 
limbs: under the first limb, what the defendant did must have caused the pollution and under the 
second limb, his omission must have caused it. The distinction in s 85(1) between acts and 
omissions is entirely due to the fact that Parliament has added the requirement of knowledge 
when the cause of the pollution is an omission.”® 


Once again we see the House of Lords oscillate between the two very different 
senses of ‘knowingly permitted’ but the judgment of Lord Hoffmann, taking as it 
does the phrase ‘caused or knowingly permitted’ as a whole, provides a helpful 
clarification that, whatever the omission of the defendant, it must be causative. 
This suggests a move towards the ‘positively allowing’ interpretation of a person 
causing pollution because, armed with authority to intervene, the person has 
omitted to do so. It comes much nearer to the sense in which the words are used in 
road traffic legislation where the issue is generally about the responsibility of 
vehicle owners and where, in the words of Lord Hodson: ‘one cannot permit that 
which sone does not control. Authority is required before permission can be 
given.’ 


The meaning of ‘knowingly permitted’ 


Applying this reasoning to the contaminated land provisions of Part IIA EPA‘90, 
it suggests that a person who has done something to cause substances to be in, ori 
or under land will be potentially liable as a Class A appropriate person. That cause 
may be an action (‘causing’ such as dumping) or an omission (‘knowingly 
permitting’ by allowing another to dump). In contrast, however, a person who 
merely becomes aware of the presence of substances on or under land, in 
circumstances where that person’s omission did not cause the substances to be 
there, should not be held to have knowingly permitted those substances to be 
present. 

Again, one must look carefully at the context in which the words ‘knowingly 
permitted’ are used. Under the water pollution provisions of the WRA‘91, the 
term ‘knowingly permits’ is used in the context of a person knowingly allowing 
polluting matter to enter controlled waters; or failing (again, with knowledge) to 
prevent the entry of polluting matter to such waters.” The words ‘to enter’ (to go 
or come in) imply movement, migration or escape of the polluting substances to or 
into controlled waters, with preventative action being required to arrest such 
movement. In each case there must be entry of polluting substances to controlled 
waters for the offence to be made out. However, note that once polluting 
matter enters controlled waters an offence will be committed. Mere ‘standing-by’ 
in this context might well then attract liability. One might contrast this with 
the offence in s33(1)(a) of the EPA ’90 which makes it an offence to deposit 
controlled waste or to knowingly permit controlled waste to be deposited. Here, 





28 Ibid. at 485 (emphasis added). 
29 Tophams Ltd v Sefton (Earl) [1966] 1 All ER 1039 at 1043. 
30 Section 85(1) Water Resources Act 1991. 
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what is envisaged is conduct which authorises or positively allows another party to 
deposit waste. 

Part IIA places primary liability on persons who caused or knowingly permitted 
the substances to be in, on or under the land.*! This arguably could apply to at 
least two sets of persons. In the first category are those who allow substances to 
remain in, on or under the land, standing-by in circumstances where they only 
came to be aware of the presence of such substances after they were already 
present. In the second category are persons who, armed with knowledge of the 
arrival of substances onto the land, permitted them to come so as to allow 
substances to be present that were not originally in, on or under the land. In this 
sense the words ‘to be’ are ambiguous, meaning on one hand little more than ‘to 
remain’ or ‘exist in situ’, or on the other meaning ‘to be present’ in the sense of the 
coming into being or arrival of the substances in, on or under a particular parcel 
of land. 

During the debate on Lords’ Consideration of Commons’ Amendments to the 
Environment Bill, in July 1995, the then Minister for the Environment, Earl 
Ferrers, stated on behalf of the Government that: 


[t]he test of ‘knowingly permitting’ would require both knowledge that the substances in 
question were in, on or under the land and the possession of the power to prevent such a 
substance being there.>” 


The use of the word prevent implies taking advance measures against the presence 
of the substances and seems to align with the reasoning of Lord Hoffman in the 
Empress Cars case in the sense that a failure to prevent involves an element of 
causation. This argument is bolstered by the use of the past tense in the 
formulation ‘caused or knowingly permitted’ suggesting that we are looking to a 
party responsible for coming of the substances to the land rather than someone 
who tolerates (‘permits’) their presence. In the words of Tromans and Turrall- 
Clarke: 


On this construction it would be wrong to suggest that the terminology would catch someone 
who merely came to the land, who knew or ought to have known of the existence of 
contamination caused by a predecessor in title, and nevertheless did nothing about it. It 
could be said that if the legislation was intended to catch him, then the word would be in the 
present tense, namely ‘permits’ 77 


Explanatory notes included with the March 2000 Statutory Guidance state that: 


[]n the Government’s view, the test would be met only where the person had the 
ability to, take steps to prevent or remove that presence and had a reasonable opportunity 
to do so. 





31 Section 78F(2) Environmental Protection Act 1990. 

32 Hansard BL Vol 560, Col.1497 (11 July 1995 - emphasis added). Under Pepper (Inspector of 
Taxes) v Hart [1993] 1 All ER 42, statements made at time of passage of an Act of Parliament can 
be deployed as an aid to interpretation. Here, however, these statements are incorporated into the 
Circular (at para 9.10) describing the regime, and are said to be the ‘Department’s views and 
interpretations of the legislation’ (at para 1.2). 

33 S. Tromans, and R. Turrall Clarke, Contaminated Land: The New Regime (London: Sweet and 
Maxwell, 2000) at 156. As the quotation implies the authors consider other possible constructions. 

34 Circular, Annex 2, para 9.12 (emphasis added). Again, it is worth noting that the Circular sets out 
the Department’s view of the working of the regime and is not binding on the courts. 
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The addition of the words or remove suggests that liability would also arise in 
some circumstances where a person becomes aware of the existence of historic 
contamination and acquiesces in its continued presence, in circumstances where 
the person concerned could not have prevented the arrival of the substances in, on 
or under the land, but where that person now has ‘reasonable opportunity’. 
However, this leaves open the question of what amounts to a ‘reasonable 
opportunity’. 

At one point a proposed amendment to the Environment Bill was rejected that 
would have replaced the words ‘to be’ with the words ‘to come’, where they appear 
in section 78F(2).” One reason given for rejecting the proposed amendment was 
that it might produce too extensive an approach to liability by widening the 
category of appropriate persons to include anyone bringing materials on to land.” 

It is also clear, however, that the formulation is designed to catch persons in 
‘active control’ of the contaminants, for to do otherwise would in the words of 
Viscount Ullswater: 


.. ignore completely the responsibility that ought to attach to those who genuinely and 
actively permit the continued presence of contaminating substances in land, for example, as a 
result of a redevelopment of a site. This would become more of an issue where it was in fact 
the actions of that later person, rather than the original person, who set in train the 
circumstances by which significant harm became possible, for example, through breaching 
containment on the site and causing the migration of contaminants elsewhere, or by 
introducing a more sensitive site use. 


And in another context, he stated that: 


...it would be reasonable for somebody who has had active control over contaminants on a 
site, for example, when redeveloping it, to become responsible for any harm to health or the 
environment that may result, even if he did not originally cause or knowingly permit the site 
to become contaminated.” 


Furthermore, he stated that: 


[t]he Government appreciate that there are anxieties expressed about the existing test and are 
considering the issue carefully but do not accept some of the wider constructions being 
placed by others on the words ‘knowingly permitted’ since this is not reflected in the 
judgments of the courts.°? 


These references suggest two important policy considerations in interpreting the 
statutory language. The first is that liability for knowingly permitting pre-existing 
contamination is intended to be limited and is certainly not thought, by Viscount 
Ullswater at least, to attach to any owner whose land happens somehow to be 
contaminated to that owner’s knowledge. The second issue, however, is that there 
seems to be a desire on the part of the legislature at the time of the Bill to include 


35 Amendment 238BB moved by Lord Northbourne, Hansard HL vol.560, col.1460 (31 January 
1995). 


36 ‘It could, for example, be taken to include anyone bringing materials onto the site, such as tanker 
drivers or those consigning waste to a landfill. The formulation of causing or knowingly 
permitting substances to be in, on or under the land provides a much narrower focus on those 
directly responsible for the particular location and circumstances of the contaminating 
substances.’ Per Viscount Uliswater, Hansard HL vol 562, col 189 (7 March 1995). 

37 Hansard, HL vol 562, col 189 (7 March 1995). 

38 Hansard, HL vol 560, col 1461 (31 January 1995). 

39 Met It ve have been helpful if Viscount Ullswater had specified which particular judgments he 

ad in mind. 
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as an appropriate person those falling within the ‘positively allowing’ interpreta- 
tion of knowingly permitting -by reason of their active control of the 
contamination and their wilful failure.“ Such persons might be said, in line with 
Lord Hoffmann’s approach in Empress Cars, to have done enough to be taken to 
have caused the pollution. 

As a matter of law, then, the notion of causing is in this way present in the 
knowingly permitted limb, such that the regime seeks to catch those, but only 
those, who have positively allowed the substances to be in, on or under the land. It 
is arguable that a person may not be liable who becomes aware of the presence of 
contamination under his land only after the contaminating substances have 
arrived there, in circumstances where that person’s omission to act to remove the 
contamination cannot be characterised as causing the substances to be present 
such as to give rise to a significant risk of harm. That is to suggest that the mere 
passive acquiescence or ‘standing by’ in the knowledge of the presence of pre- 
existing contamination beneath land, in circumstances where the person in control 
of the land had not done something (such as redevelopment) that would result in a 
need to arrest the contamination in order to prevent harm occurring, would not be 
sufficient to found liability for having knowingly permitted the contaminating 
substances to be present. 


Exclusion of liability and knowingly permitting 


However, whatever the justice or sense of this particular approach, it is necessary 
to reconcile it with the allocation of responsibility for land remediation achieved 
through the workings of the ‘excluded activities’ tests contained in the Statutory 
Guidance.*! The breadth of the first of these tests (Test 1 — ‘Excluded Activities’) 
implies the potential liability of persons such as lenders, insurers and certain 
others as knowing permitters on the ground that, without the benefit of the 
exclusions, such persons might otherwise be liable by reason of having carried out 
such activities. Having said that, paragraph D.47 of the Statutory Guidance 
expressly states that the fact such activities are excluded ‘...does not imply that the 
carrying out of such activities necessarily amounts to ‘causing or knowingly 
permitting’. In effect then, this test provides a safeguard. All that is being said in 
relation to this exclusion is that, in so far as the wide range of activities referred to 
in Test 1 might amount in certain unspecified circumstances to these parties 
_ positively permitting contaminants under their control to be on the land, there is 
an available exclusion in their favour. 

The second of these tests (Test 2 — ‘Payments made for Remediation’) excludes 
from liability persons who have already made a payment, to another member of 
the liability group, sufficient to pay for the remediation of the land. The payment 
need not be made as part of a commercial transaction transferring title in the land, 
but one imagines that this will frequently be the case.” If thereafter the money is 





40 This narrower interpretation is seen in Yeandel and Another y Fisher ({1965] 3 All ER 158, at 161) 
where Lord Parker CJ, referring to the wording of paragraph 9(1)({a) of the Dangerous Drugs Act 
1964, stated: ‘[p]laragraph (a)...makes it an offence for the occupier of any premises to permit 
those premises to be used for those purposes, which means that it would have to be proved, that 
the occupier had wilfully and knowingly permitted.’ 

41 At para. D48 et seq. 

42 Para D53 allows three types of payment of which this is one, together with, secondly, ex gratia or 
contractual payments and finally payments made in settlement of a dispute. 
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deployed to effectively remediate the land, then there is little room for the 
operation of the exclusion since any pollution linkage will have been eliminated 
and no remediation notice can be served. It follows that the test applies in default 
— where money is accepted for but not spent upon land remediation.” In deciding 
upon the application of the test, enforcing authorities are asked to consider the 
possibility that: 


if the remediation for which the payment was intended had been carried out effectively, the 
land in question would not now be in such a condition that it has been identified as 
contaminated land ...4 


This seems to be a particularly strong model of ‘positively allowing’ when in active 
control of the land and armed with the resources with which clean up could and 
was intended to be effected. 

Test 3 introduces the so-called ‘Sold with Information’ exclusion test. Under 
this test a seller who has caused or knowingly permitted the presence of a polluting 
substance in, on or under some land may be excluded from liability where he 
disposes of the land in circumstances where it is reasonable that another member 
of the liability group (i.e. the Class A liability group) who has acquired the land 
from the seller should bear the liability for remediation of the land. In determining 
whether a seller may rely on this exclusion test, the incoming purchaser must also 
be a member of the liability group. 

Both Test 2 and Test 3 work as risk transfer devices under which the payee/ 
buyer accepts the transfer of liability of the payer/seller ‘in addition to any liability 
which he is to bear in respect of his own actions or omissions.”° The risk transfer 
applies only where it involves two parties both of whom are appropriate persons in 
the same liability group. For the purposes of the Test 3, the Statutory Guidance 
provides that: 


the question of whether persons are members of a liability group should be decided on the 
circumstances as they exist at the time of the determination (and not as they might have been 
at the time of the sale of the land).*” 


Oddly enough, this provision is not included in that part of the Guidance 
covering Test 2. This seems to imply that, upon completion of the sale of 
contaminated land, a person accepting (e.g.) a price reduction, ‘explicitly stated in 
the contract’ to meet the cost of carrying out remediation,” will be fixed 
immediately with potential responsibility for clean up. This responsibility arises on 
ownership of the land given that the incoming purchaser is armed not only with 
knowledge of the contamination, but has also agreed to accept both payment and 
responsibility for the remediation of the site. 

As we have seen above, the question of whether the person buying with 
information is a member of the liability group will be decided on circumstances 
existing at the time of the determination of the liability group and not at time of 








43 There is another possibility, namely that a payment provides for adequate remediation at the time 
that it is made, but that, at a later date, additional risks, e.g., to human health, are identified. 
Where ra have not been eliminated by the earlier remediation, a remediation notice may then 
be served. 

44 Para D52(c) of the Guidance. 

45 Paragraphs D57-D61 of the Statutory Guidance. 

46 Para D43 of the Guidance. 

47 Para D59(d) of the Guidance. 

48 See further the wording in para 53(c). 
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sale. This implies two things: firstly that the buyer is not necessarily fixed at once 
with liability (as in Test 2); but secondly that the buyer in some circumstances may 
become a knowing permitter by virtue of having been provided with knowledge 
prior to completion about the presence of the contamination, accepting the 
transfer of risk from the buyer as operated by this test of exclusion, but doing 
nothing thereafter to ensure the remediation of the site. 

Thus it seems clear that a buyer of land ‘sold with information’ may become a 
knowing permitter at some point after he acquires the land, by virtue not simply of 
the mere knowledge by the buyer of the contamination at the time of sale but also 
because of the assumption of risk involved in the transfer of the land (sold with 
information) and the acceptance of responsibility for such contamination as was 
caused or knowingly permitted by the seller. In this context, the buyer’s omission 
to address the contamination after completion involves more than merely standing 
by and constitutes that element of causation that amounts to positively allowing 
the contamination, the buyer having taken control of it. In situations in which the 
seller is the only class A appropriate person, a sale with information will prove of 
no assistance unless the incoming buyer is treated at some stage as a knowing 
permitter by virtue of the refusal to take charge of the problem posed by the 
contamination. The purpose of the test is to relieve the seller of liability and this 
is achieved by the liability mechanisms whereby the buyer is taken to have 
knowingly permitted the contamination. 

Like Test 2, the working of the exclusion device in Test 3 shifts potential liability 
upon completion. But unlike test 2 there is the possibility of mitigation in favour 
of the incoming buyer, who may be given a greater degree of grace, perhaps 
allowing that no monies have been paid over, or maybe accepting that there may 
be some delay before the site is redeveloped." Consequently paragraph D.84 of 
the Guidance allows that some consideration should be given to the length of time 
during and physical area over which the knowing permitter has had control of the 
land, and also to the available opportunity to deal with the contamination. Note, 
however, that these factors go to the apportionment of liability between 
appropriate persons who are knowing permitters, and do not as such determine 
what constitutes having knowingly permitted the contamination. 

In considering the various exclusion tests mentioned above, paragraph D.40 of 
the Statutory Guidance mentions that the tests are for determining whether to 
exclude from liability a person who would otherwise be a Class A person, and 
states that ‘[t]he tests are intended to establish whether, in relation to other 
members of the liability group, it is fair that he should bear any part of that 
responsibility.” The importance of ensuring fairness in the application of the 
exclusion tests is highlighted by paragraphs D.42 and D.43 of the Statutory 
Guidance. Paragraph D.42 states that ‘[t]he effect of any exclusion made under 
Test 1, or Tests 4 to 6 below! should be to remove completely any liability that 


49 Assuming that the buyer does not cause further pollution of the land. 
50 This logic was used to justify in Parliamentary debate the consultation period prior to the service 
of a remediation notice and the possibility of agreed remediation statements — s78H of the Act. 
51 The purpose of Test 4 — ‘Changes to Substances’ — is to exclude from liability those who are 
members of a liability group solely because they caused or knowingly permitted the presence in, 
on or under the land of a substance which has only led to the creation of a significant pollution 
linkage because of its interaction with another substance which was later introduced to the land by 
‘another person; that of Test 5 — ‘Escaped Substances’ — is to exclude from liability those who 
would otherwise be liable for the remediation of contaminated land which has become 
contaminated as a result of the escape of substances from other land, where it can be shown 
that another member of the liability group was actually responsible for that escape; and that of 
Test 6 — ‘Introduction of Pathways or Receptors’ — is to exclude from liability those who would 
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would otherwise have fallen on the person benefiting from the exclusion’; and, as 
mentioned above, the effect of any exclusion made under Tests 2 or 3 ‘is intended 
to be that the person who received the payment or bought the land, as the case 
may be,...should bear the liability of the person excluded...in addition to any 
liability which he is to bear in respect of his own actions or omissions.”°* Without 
a fair and discriminate application of these tests great injustice could arise for 
purchasers who might otherwise find themselves unfairly footing the entire bill for 
the contamination. 

An example of the importance of exercising fairness in the application of the 
exclusion tests arises under Test 3 (sold with information), in that the Statutory 
Guidance baldly states that: 


...in transactions since the beginning of 1990 where the buyer is a large commercial 
organisation or public body, permission from the seller for the buyer to carry out his own 
investigations of the condition of the land should normally be taken as sufficient indication 
that the buyer had the information that would reasonably allow the particular person to be 
aware of the presence on the land of the pollutant identified in the significant pollutant 
linkage in question, and the broad measure of that presence.” 


Also, the restriction of this provision to large commercial organisations and public 
bodies is noteworthy. ‘Large commercial organisation’ is not defined, but it 
presumably would not include small to medium sized businesses. The Statutory 
Guidance attempts here to shift the risk to those with the capacity and resources 
to deal with the problem. Even so, having regard to the intention stated in 
paragraph D.40, this test needs to be applied with great care if it is to achieve a fair 
allocation of responsibility. It is submitted that not every instance since 1990 
where a large commercial organisation or public body acting as buyer was given 
permission by a seller to carry out its own investigations will be sufficient to satisfy 
a fair application of Test 3. There may for example be issues about the extent of 
investigations that would have been needed to arrive at a detailed understanding 
of the contamination, its measure and whether, in fact, the seller had afforded the 
buyer with an adequate opportunity for such investigations to be carried out. This 
is especially problematic since the term ‘investigations’ is not defined. Similarly, 
with Test 3 generally there may be issues concerning the quality or adequacy of 
information about the presence of contamination that is given to prospective 
purchasers at the time of the land transfer. Issues may also arise as to whether the 
seller did anything to misrepresent the implications of the presence. 


Innocent owners and knowing permitters 


In a sense, whenever brown land is transferred in the aftermath of the introduction 
of Part IIA, these risk transfer devices apply. That is to say that if the seller 
chooses neither to make a payment over nor to provide the opportunity to the 
purchaser to survey the site, while insisting on caveat emptor rights of silence, then 





otherwise be liable solely because of the subsequent introduction by others of the relevant 
pathways or receptors in the significant pollutant linkage. None of these tests operate as risk 
transfer devices in the manner of Tests 2 and 3. 

52 Para. D43. 

53 Para D59(c) and (d). 

54 A material misrepresentation by the seller would disallow the application of the test - Para D59(c). 
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that too determines where risk will lie, and the seller will retain any liability for 
having caused or knowingly permitted the contamination. None of this liability is 
transferred to the buyer. If, however, on moving into possession post-completion 
and finding the substances in, on or under the land, the buyer is taken to have 
knowingly permitted the substances to be there by mere inaction, then the liability 
of the seller will reduce over time. Incrementally, the purchaser will be fixed with 
responsibility for the pollution caused by the seller,” notwithstanding his 
innocence on purchase, and in spite of the seller’s refusal to address problems 
on land transfer. This section of the paper explores the consequences of treating 
those standing by in the situation above as having knowingly permitted the 
contamination. 

As mentioned above, if no Class A person can be found, then the liability will 
fall on the Class B persons - namely the owners and occupiers of the land for the 
time being.” However, certain Class B exclusion tests operate to exclude from 
liability tenants who do not have an interest in the capital value of the land. The 
statutory guidance provides” that where two or more persons have been identified 
as Class B persons for a particular contamination liability (e.g. the landlord and 
the tenant), the regulator should exclude any Class B person who (among other 
things) is liable to pay a rent that is equivalent to the rack-rent for such land as he 
occupies, and holds no beneficial interest in that land other than any tenancy to 
which such rent relates. Thus, where a lease is a rack-rented lease, the Class B 
exclusion test should apply to exclude the tenant from liability as a Class B person. 
However, if, by merely standing by in the knowledge of contamination, owners 
and occupiers quickly become Class A appropriate persons, then there would be 
few persons left in Class B. Moreover, the exclusion test would be a nonsense were 
the innocent tenant to be hung so easily on the alternative rope of having 
‘knowingly permitted’ substances to be present, simply by virtue of having 
knowledge of such presence and the control of the land. 

In framing the provisions of Part IIA, Parliament chose to draw a fundamental 
distinction between Class A and Class B persons. Persons who cause or knowingly 
permit (Class A) were established as the liability category of first resort, being 
persons who should bear primary responsibility by reason of their acts or 
omissions in having created or failed to prevent the circumstances which caused 
the contamination. Innocent owners and occupiers (Class B) were established as 
the category of last resort, i.e. they are only called upon where no Class A person 
can be found. This creates in effect a two tier system of liability, the upper tier of 
which (Class A) involves varying degrees of culpability, albeit rooted in the strict 
liability nature of the legal concept of causation (bearing in mind that to 
knowingly permit itself involves the notion of causing). On the other hand, the 
lower tier persons (Class B) are truly innocent owners and occupiers. They are 
dragged into the liability frame only in default because of the need to curb the 
significant harm or water pollution, and in order to encourage vigilance in dealing 
with those selling on brown land. 

It is possible that the statutory framework intended that liability be extended to 
those buyers finding themselves with. knowledge, at some point in time, as to the 
existence of contamination, even though they have played no part in causing it to 
come on to the site by any act or omission on their part. But if standing by in this 





55 Since the liability group has expanded and apportionment will need to take account of this. 
56 Section 78F(4) of the Act. 
57 Para D89 of the guidance. 
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way can push a party into the liability group, then this may have dramatic effects 
in a number of situations. Persons learning of the migration of pollutants onto 
their land would have to be regarded as having knowingly permitted them after 
some period of time has elapsed. Persons learning that their land is contaminated 
following notification by the regulator, not as an appropriate person but in the 
capacity as owner,” are nonetheless fixed with knowledge and if a remediation 
notice is delayed for some time, might they too be dragged into the liability 
group?’ We would have to decide also how long a party had been fixed with 
knowledge. Would three months be sufficient, or should we say a year? 

It seems sensible to suggest that Parliament did not intend that innocent owners 
and occupiers should be so easily shunted from the lower to the upper tier of 
liability, and such consequences would not follow if ‘knowingly permitted’ is not 
taken to include merely standing by, while allowing that those agreeing to take 
active responsibility for pollution would knowingly permit in Lord Hoffmann’s 
causative sense by the omission to act when so charged. 


Reasonableness is also relevant 


Another important consideration is the extent to which a person could reasonably 
have intervened in the circumstances to prevent the contamination. Paragraph 
D.78 of Annex 3 of the Statutory Guidance, concerning the exclusion from and 
apportionment of liability for remediation, states that: 


In assessing the relative responsibility of a person who has caused or knowingly permitted 
the entry of a significant pollutant into, onto or under the land (the ‘first person’) and 
another person who has knowingly permitted the continued presence of that same pollutant 
in, on or under that land (the ‘second person’), the enforcing authority should consider the 
extent to which the second person had the means and a reasonable opportunity to deal with 
the presence of the pollutant in question or to reduce the seriousness of the implications of 
that presence. The authority should then assess the relative responsibilities on the following 
basis: 


(a) if the second person had the necessary means and opportunity, he should bear 
the same responsibility as the first person; 

(b) if the second person did not have the means and opportunity, his 

‘ responsibility relative to that of the first person should be substantially 

reduced; and 

(c) if the second person had some, but insufficient, means or opportunity, his 
responsibility relative to that of the first person should be reduced to an 
appropriate extent.’ 


At first sight this might seem to run counter to the argument pursued above if the 
second person in the formulation is taken to be someone who merely stands by at 
a time after which pollution (e.g. by migration) is discovered. But, on our analysis, 
such a person is never in the liability group. The liability group may contain many 
other parties both causers and knowing permitters. The last in time of these might 
be someone who acquired the land together with either a payment over (Test 2) or 





58 There is a duty to consult the owner under s 78H(1) of the Act. 
59 Para 9.12 of Annex 2 seems to state that this is not what is intended, though of itself this has no 
statutory force. 
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information as to its state (as in Test 3). In this context, in assessing relative 
responsibility, one can look at the means of that party (relevant for Test 2, 
especially) and the opportunity, in terms of the time available post completion for 
any remediation of the land. 

This helps to explain a curiosity under paragraph D78(b), namely how it can be 
that a person can be liable as a knowing permitter in circumstances where that 
person did not have the necessary means and opportunity or had insufficient 
means or opportunity to deal with the contamination. If, in fact, the person 
concerned had no or insufficient means or opportunity to respond to the 
contamination, then on the face of it one would not envisage that such a person 
could be said to have permitted its presence. However, the tests of exclusion 
allocate responsibility to the incoming purchaser who is then fixed with the 
consequences of any failure to act. At the same time paragraph D78 allows that it 
is reasonable to consider the relative responsibility of that party in the light of the 
means and opportunities available since completion. This assists in resolving 
problems of how long it might be before a party can be taken to have knowingly 
permitted. Responsibility is fixed once the control of the known substances is 
assumed, but paragraph D78 can mitigate any unreasonableness or undue 
harshness attaching to this. 

Consider, for instance, a situation where polluting substances have been spilled 
onto neighbouring land and are migrating beneath an innocent owner’s land in 
undefined channels and/or percolating through subsurface strata with ground- 
water. Clearly, the innocent owner could not be held liable as a knowing permitter 
where he has no knowledge of the sub-surface migration of the contamination. 
But would the innocent owner be liable as a knowing permitter in circumstances 
where he becomes aware that the contamination is migrating beneath his land? 
The comments of Viscount Ullswater and Lord Hoffman mentioned above, 
suggest that the innocent owner would not be liable for having knowledge that the 
substances are there in such circumstances. 

There is some justice in this position. Where contamination has penetrated the 
strata beneath the surface of the land, practical difficulties can often arise in 
arresting the movement of the contamination, particularly where a hydraulic 
gradient exists beneath the site. It seems unfair to class a person as having 
permitted substances to be under his land (or to have escaped therefrom to other 
land) where the substances have migrated purely as a result of natural processes to 
do with groundwater flow. Even where a person is in a position to take steps 
towards remedying contamination, for example by pumping out and recovering 
the polluting substance from boreholes,®! such action may not effectively prevent 
further migration of the contamination off-site to adjoining land. In some cases, 
even where steps could be taken to arrest the further migration of contamination, 
it would be impractical (and prohibitively expensive) to construct an effective 
containment barrier to prevent contamination from moving off-site — particularly 
for large sites, or where disruption to site activities would occur by attempting 
such measures. Each case will depend on its particular facts. If, as a matter of fact, 
there are no reasonable steps that a person could take to prevent the continued 











60 See text at note 49 (supra). 

61 Steps that were not required at common law to curb the continuing nuisance caused by the solvent 
contamination in Eastern Counties Leather v Cambridge Water Company [1994] 2 AC 264 because 
in the judgment of Lord Goff (at 307) this was ‘irretrievably lost in the ground’. 
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presence of contamination or its migration off-site, it is arguable that the person 
should not be held liable for having permitted that state of affairs. 

One interesting issue, however, is what might happen where a party not 
immediately falling into the category of having knowingly permitted the 
contamination redevelops the site, thereby mobilising or exposing the contamina- 
tion. We would suggest that at such a point the failure to address the problem 
constitutes somewhat more than merely standing-by. At this point failure to take 
action to deal with the contamination could attract liability as a knowing 
permitter. Such a person would presumably fall within that category of actively 
permitting and for the purposes of paragraph D.78 of Annex 3 would constitute 
someone who has ‘knowingly permitted the continued presence of that same 
pollutant in, on or under that land.” 


Conclusion 


The issue of whether a person is classed as a knowing permitter is important in 
determining liability under Part ITA EPA1990. The existing case law demonstrates 
some confusion in the use of the term ‘knowingly permitted’ between two 
contrasting interpretations — one referring to mere standing by and the other to 
actively allowing. The leading cases also accept that the context in which this 
common formulation is invoked is all-important and will vary accordingly. It is 
crucial to determine whether a wider (standing-by) or a narrower (actively 
permitting) approach to liability is appropriate in the context of contaminated 
land. 

If Lord Hoffman’s reasoning in the Empress Cars case may correctly be applied 
in the context of determining liability under Part IIA, the notion of causing is 
present in both the ‘caused’ and ‘knowingly permitted’ liability concepts and a 
person’s act or omission must arguably have caused the circumstances that result 
in the need for some remedial action to be taken, in order for liability to arise 
under Class A. The legislature and the Guidance seem happy to accept this greater 
demand before liability is imposed. In the words of Viscount Ullswater, only 
persons who are ‘directly responsible for the particular location and circumstances 
of the contaminating substances’ should be liable as Class A persons.’ 

In this paper we have attempted to show that such an approach is not merely 
workable, but is more in tune with the policy of the legislation. However, with all 
the uncertainties surrounding the meaning of the term knowingly permitted in the 
context of Part ILA EPA’90, and with every possibility not only for challenges to 
remediation notices but also for arguments between appropriate persons, it cannot 
be too long before the appellate courts revisit a statutory formulation which, in 
spite of 100 years of use, remains a source of confusion. 





62 And see the statement of Viscount Ullswater, supra at n. 37. 
63 Hansard HL vol.562, col. 1189 (7 March 1995). 
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Lost Causes in the House of Lords: 
Fairchild v Glenhaven Funeral Services 


4 


Jonathan Morgan* 


Introduction 


Like Matthew Arnold’s Oxford, disease litigation is the home of lost causes.’ Over 
many years, the courts have intervened to ease the frequently formidable factual 
difficulties of proving causation, in cases of disease. The House of Lords in 
Fairchild v Glenhaven Funeral Services has carried that process of relaxation to its 
furthest point yet, in a decision of far-reaching importance.” 

The case concerned claimants who had contracted mesothelioma (a lung 
tumour) through exposure to asbestos, over a lifetime of work for different 
employers. All the employers were admittedly in breach of the relevant duties of 
care. However, the medical evidence on the aetiology of the disease indicated that 
it did not necessarily build up gradually but might be triggered suddenly, through 
one individual fibre causing a single cell in the lung to become malignant, or 
possibly by a number of such fibres. Accordingly, while each successive employer, 
and indeed each day of exposure to asbestos, increased the risk of mesothelioma, 
none could actually be said to have been a contributory cause of the disease. Even 
if the background risk could be dismissed, it could not be shown which 
employer(s) were responsible for the — possibly solitary - fatal fibre(s). This is by 
way of contrast to the lung disease asbestosis, which becomes incrementally more 
severe with increased duration of exposure, and to which any exposure to asbestos 
could, accordingly, be said to have contributed.? For these reasons, the Court of 
Appeal concluded that the claimants were unable to prove which of the defendants 
had caused their mesothelioma, and dismissed their claims.* The House of Lords, 
however, allowed the appeal on the basis that, in this exceptional case, it was 
sufficient for the claimants to show an increased risk of the disease consequent 
upon the defendants’ negligence, even though actual causal contribution was 
impossible to prove. 

At the heart of four of the speeches was the conception of causation in law as a 
normative phenomenon. An elementary principle, Lord Nicholls said, is that ‘the 
extent to which the law requires a defendant to assume responsibility for loss 
following upon his wrongful conduct always involves a value judgment’, and this 
could mean both limiting liability when the defendant’s conduct was a cause but 








* Corpus Christi College, Cambridge. I am most grateful for the suggestions of Benjamin Parker 
Esq, Fellow of St John’s College, without which this note would have contained further errors and 
omissions. 


1 See J. Stapleton, Disease and the Compensation Debate (Oxford: Clarendon Press, 1986), ch 3. 
2 [2002] UKHL 22; [2002] 3 WLR 89. See J. Stapleton, ‘Lords A-Leaping Evidentiary Gaps’ (2002) 
10 Torts LJ 276. 
3 See the lucid explanation of the factual difficulties by Brooke LJ in the Court of Appeal, [2002] 1 
WLR 1052, 1063-1064. 
4 ibid. 
© The Modern Law Review Limited 2003 (MLR 66:2, March), Published by Blackwell Publishing Ltd., 
9600 Garsington Road, Oxford OX4 2DQ, UK and 350 Main Street, Malden, MA 02148, USA. 277 


March 2003] Lost Causes in the House of Lords 


for which the harm would not have occurred, but also, exceptionally, extending his 
liability even when the ‘but-for’ test was not satisfied.> Lord Hoffmann, building 
on earlier expositions of his own, was at pains to emphasise that ‘there is no 
scientific or philosophical touchstone for determining the relevant causal 
connection in any particular case. The relevance of a causal connection depends 
upon the purpose of the inquiry’. The hostility of the judiciary to philosophical 
approaches is deep-seated and well known;’ however, Lord Hoffmann also 
warned against the (equally traditional) characterisations of causation as ‘fact’ or 
‘common sense’. While, of course, a question of causation may receive a factual 
answer, it is the initial formulation of the question that is crucial, and that 
formulation depends upon the nature of liability in the case at hand. Legal rules 
ought to concur with ‘common sense’, but this should not be used as an excuse to 
avoid the articulation of reasons: causation is not ‘a matter of incommunicable 
judicial instinct’. Such a concern with reasoned explanations of decisions on 
causation is another theme running right the way through their Lordships’ 
speeches. It underlies their treatment of the most difficult issue of previous 
authority, the reconciliation of McGhee v National Coal Board and Wilsher v 
Essex Area Health Authority? 

In Wilsher, the House of Lords had reasserted the need for proof of causation, 
in another case in which the precise cause of the claimant’s injury could not be 
discerned. This raised the awkward question of how to interpret McGhee, an 
earlier decision of the House where, apparently, the evidentiary gap had been 
leapt, and the need for proof of “but-for’ causation waived. Lord Bridge in Wilsher 
was content to dismiss McGhee as a case of no great significance and establishing 
no new principle of law. Simply, the House had, by adopting ‘a robust and 
pragmatic approach to the undisputed primary facts of the case, ... concluded 
that it was a legitimate inference of fact that the defenders’ negligence had 
materially contributed to the pursuer’s injury’.!° The Court of Appeal in Fairchild 
had, naturally, followed Lord Bridge’s approach, commenting that this left 
McGhee a slender foundation upon which to build the weighty edifice of the 
claimants’ case.'! Somewhat dramatically, however, on appeal the House of Lords 
(with the exception of Lord Hutton) disapproved the reasoning in Wilsher. 
McGhee is, after all, to be seen as embodying a radically new approach to 
causation, in exceptional cases. To explain McGhee away as a case of ‘robust 
inference’ was unconvincing when Lord Wilberforce had made it clear that ‘in the 
present case, to bridge the evidential gap by inference seems to me something of a 
fiction, since it was precisely this inference which the medical expert declined to 
make’.!* The House in Wilsher was said to be guilty of resorting to this very 
fiction, and so trying to obscure the radical result in McGhee.'? Wilsher is now 
deemed a deplorable retreat into linguistic ambiguity, when the change in the law 


5 n 2 above at para 40. 
6n2 ae at para 49. For Lord Hoffmann’s earlier statements, see Lord Bingham’s speech ibid 
para 1 
7 See, eg per du Parcq LJ in Gibby v East Grinstead Gas and Water Co: ‘Unless the trial had taken 
place i in a university city and it had happened that the jury was composed mainly of philosophers 
and logicians, I doubt if a discussion of theories of causation would either have assisted or 
interested them.” (1944) 170 LT 250, 253. 
8 n 2 above at paras 50-53. 
9 McGhee [1973] 1 WLR 1; Wilsher [1988] AC 1074. 
10 [1988] AC 1074, 1090. 
11 n 3 above 1080. 
12 McGhee n 9 above 7. 
13 n 2 above at para 35 (Lord Bingham) and 65 (Lord Hoffmann). 
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should have been openly recognised.'* Yet McGhee, too, suffered gentle rebuke at 
the hand of Lord Rodger; while ‘a certain reticence’ in declaring new principles 
might enjoy eminent support, adoption of such a style had left the speeches in 
McGhee vulnerable to misconstruction, in a way that proclamation ‘more clearly 
and more openly’ would not.! 

The House of Lords in Fairchild should be applauded for their determination to 
face the normative questions raised by the claimants’ difficulties of proof. The 
obscurantist fictions of ‘value-free logic’ and ‘mere factual inference’ are 
deprecated, and the use of conclusory labels, whether cod Latin or homely 
common sense rightly deplored. Of course, however, their Lordships did not mean 
to reject the but-for test of causation altogether, but only to allow its modification 
in such exceptional cases as McGhee, and Fairchild itself. The basis for making 
such exceptions must be transparent, rational and justifiable, ‘to avoid the 
reproach that hard cases make bad law’; here was the real difficulty of the case.'® 
It is submitted, with respect, that at this, the crucial point, their Lordships’ 
speeches fail to satisfy their own strictures upon the need for clear and open 
reasoning. 

The open acknowledgment that policy had to be considered was welcome. But a 
general reference to ‘policy’ is hardly a sufficient justification in itself. The court 
must explain precisely which policies are at stake, and such analysis is missing in 
Fairchild. Consider Lord Nicholls’ speech: “There must be good reason for 
departing from the normal threshold ‘but for’ test... Policy questions will loom 
large when a court has to decide whether the difficulties of proof confronting the 
plaintiff a justify taking this exceptional course. It is impossible to be more 
specific.’!’ This really gets us nowhere at all, and fails to meet his Lordship’s own 
requirement that such exceptions should be principled, coherent and rational. 
Undoubtedly, it would be very difficult to formulate a general rule to define all 
future exceptional cases, but even the application of policy on the facts of Fairchild 
itself was not illuminating. For Lord Bingham, it would be fundamentally unjust 
for the claimants not to recover against the ‘employers who owed them a duty to 
protect them against that very harm and failed to do so’ just because science did 
not allow precise allocation of responsibility as between the different employers.!® 
While these are noble sentiments, they should not be dignified with the label of 
policy.!? Such a ‘policy’ says nothing more than that ‘injured claimants should 
recover’, and therefore it is much too wide to be of any use in setting the 
boundaries of what, after all, is said to be an exceptional approach. Lord 
Bingham’s reasoning would apply equally in any and every case where factual 
difficulties made proof of causation impossible (duty and breach admitted by the 
defendant). Unless the requirement that the defendant caused the claimant’s injury 
is to be abandoned altogether, much tighter reasoning is required. A convincing 
justification must explain why recovery is allowed in certain cases, and in those 
cases only. 

The House in Fairchild unanimously considered that the Court of Appeal’s 
decision in Wilsher extended liability too far, and thus that the final result in the 





14 ibid para 45 (Lord Nicholls). 

15 ibid para 144 (citing Lord Devlin, The Judge, p. 12). cf A. Rodger, ‘The Form and Language of 
Judicial Opinions’ (2002) 118 LQR 226. 

16 ibid para 36 (Lord Nicholls). 

17 ibid para 43. 

18 ibid para 33. 

19 Pace Lord Bingham: ibid. 
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House of Lords (if not the reasoning) was correct.” However, there was some 
difference of opinion over the proper distinction between Wilsher and the case at 
hand. Lord Bingham and Lord Rodger approved the dissenting Court of Appeal 
judgment of Browne-Wilkinson V-C in Wilsher, which pointed out that to apply 
McGhee (where there was only one defender and only one causal agent — brick 
dust) would mean its extension to a case of multiple possible causal agents.” This 
is obviously true, but pointing out that the Court of Appeal extended McGhee is 
hardly reason of itself to condemn the decision, as Lord Bingham apparently 
thought.” After all, Fairchild, too, is an extension of McGhee, to the situation of 
multiple possible defendants. And does not Lord Bingham’s ‘policy’ concern, 
discussed above, apply equally in Wilsher as in Fairchild and McGhee? Lord 
Rodger, too, effectively re-stated the distinction without seeking to explain it, in 
his summary of the conditions to be satisfied before the exceptional approach to 
causation could be taken.” By phrasing this in terms of ‘eventuation of the kind of 
risk created by the defendant’s wrongdoing’,”* the situation in Fairchild and 
McGhee but not Wilsher, Lord Rodger raises the spectre of the deeply obscure 
question of ‘kinds of harm’ within the Wagon Mound test for remoteness of 
damage.” Certainty of application would not result. 

Lord Hoffmann, by contrast, described Browne-Wilkinson V-C’s distinction as 
an unprincipled one, doubting whether the outcome in Fairchild should have been 
different had the claimants been exposed to two different types of dust whereby a 
risk of mesothelioma was created.” It is submitted, however, that there may be a 
relevant difference between the situations of multiple possible causes (Wilsher) and 
multiple possible defendants (Fairchild). This is the same distinction reflected in an 
earlier pair of House of Lords decisions on causation, namely Baker v 
Willoughby’ and Jobling v Associated Dairies.” In both cases, the relevant facts 
were that the tortiously caused injury had, before trial, been followed by a further 
catastrophic event which would have been sufficient in itself to cause the earlier 
injury. In Baker the later event was another tort, in Jobling a naturally occurring 
disease. The House of Lords in Jobling held that the plaintiff had suffered no loss 
as from the onset of the disease on the basis that, a fortiori from the principle of 
discounting future damages for the vicissitudes of life, known vicissitudes at the 
time of trial must be taken into account. The reasoning which had allowed the 
plaintiff to recover in full from the first tortfeasor in Baker was therefore 





20 Wilsher [1987] QB 730 (CA); [1988] AC 1074 (HL). It can be noted that the House of Lords in 
Fairchild was not invited to overrule its earlier decision: n 2 above at para 70. 

21 [1987] QB 730, 779. In Wilsher, medical knowledge could not say whether the plaintiffs injury 

resulted from the defendant’s admitted negligence, or from one of a number of ‘background 

causes’ or from a combination of these. 

‘It is plain, in my respectful opinion, that the House was right to allow the defendants’ appeal in 

Wilsher, for the reasons which the Vice-Chancellor had given and which the House approved. It is 

one thing to treat an increase of risk as equivalent to the making of a material contribution where 

a single noxious agent is involved, but quite another where any one of a number of noxious agents 

may equally probably have caused the damage. The decision of the Court of Appeal did indeed 

involve an extension of the McGhee principle.’ n 2 above at para 22. 

23 ibid para 170. 

24 ibid (emphasis added). 

25 The Wagon Mound (No 1) [1961] AC 388. For cases wrestling with the issue see, eg Doughty v 
Turner Manufacturing [1964] 1 QB 518, Jolley v Sutton LBC [2000] 1 WLR 1082; cf Page v Smith 
[1996] AC 155. 

26 n 2 above at para 72. 

27 [1970] AC 467. 

28 [1982] AC 794. 
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disapproved, but some members of the House commented that the result in Baker 
had been correct. It would make the law look ridiculous if the plaintiff could have 
recovered for the loss of mobility in his ankle had it been caused only by the first 
tortfeasor, or only by the second tortfeasor, but not, when there were two torts 
either of which was sufficient to produce the harm.” In the words of Professor 
John Fleming, the double victim would be seen to have ‘fallen between the two 
tortfeasors’.*” Nonetheless, it has not been convincingly demonstrated why this 
lacuna is unfair in the situation of two potential tortfeasors, but acceptable when 
there is one tortious and a number of non-tortious possible causes, as in Wilsher. 
And what when there are several careless defendants and also a number of non- 
tortious causes? This difficult case was the true position in Fairchild, given the 
well-documented fact that even fleeting one-off exposures to asbestos can trigger 
mesothelioma. 

The perceived unfairness of the lacuna had, nevertheless, not swayed the Court 
of Appeal in Fairchild, who set against the unpalatability of denying recovery to 
sympathetic claimants the injustice of requiring a defendant who may well have 
had no causal connexion with the relevant injury to compensate the claimant’s 
entire loss.** The unfairness might be felt particularly keenly by a defendant who 
had employed a claimant for only a small period of his career in asbestos-exposed 
employment. The House of Lords were content to assert that this injustice was 
‘plainly’ outweighed by the injustice of the claimants recovering nothing, which 
reasoning is (equally plainly) contestable and certainly not much of an 
explanation. Perhaps a way out of the impasse would have been to make the 
defendants liable in proportion to the claimant’s period of employment with each 
of them (instead of applying the normal principle of joint and several liability),** 
along the lines of the celebrated Californian decision in Sindell v Abbott 
Laboratories.** To mention this possibility is not meant as a criticism of the House 
of Lords, for the appeal was not argued on that basis, and their Lordships were 
careful to leave the matter open for future, consideration, very properly refusing to 
be tempted into obiter pronouncements.” It might nevertheless be regretted that 
the appeal did not provide an appropriate occasion to consider the Court of 
Appeal’s move awa ay from joint and several liability in cases such as Holtby v 
Brigham & Cowan.?® Suffice to say for the present that Mr Weir’s criticism of this 
development in cases of concurrent tortfeasors — where both have caused the 





29 ibid 815, per Lord Keith of Kinkel. Lord Bridge left the question open: ibid 821. 

30 The Law of Torts (Sydney: Law Book Co, 9" ed, 4998) 224. See also the point in Winfield and 
Jolowicz on Tort (London: Sweet and Maxwell, 13° ed, 1989) 134 that to apply the but-for test 
here ‘gives the result, contrary to common sense, that neither [tortfeasor] is a cause’, relied upon 
by Mason CJ in March v Stramare (1991) 171 CLR 506, 508, Cited, Fairchild n 2 above at para 10. 
But does the force of the Winfield point not apply equally i in the Wilsher situation? 

31 See J. Stapleton, n 2 above, 277-279. Professor Stapleton attributes the court’s ‘very odd’ factual 
simplification to provision of a rough means for apportioning liability, in any subsequent 
contribution proceedings between the tortfeasors ibid 281 and 300-301. 

32 n 3 above. 

33 The traditional terminology is used here, notwithstanding the wilfully confusing decision of the 
American Law Institute to describe the Sindell approach as ‘several liability’: Restatement (Third) 
of Torts: Apportionment of Liability (Philadelphia: American Law Institute, 1999) s 11. cf J. 
Stapleton, n 2 above, 282. 

34 (1980) 607 P 2d 924. Described as an ‘imaginative’ ruling by Lord Hoffmann, Fairchild n 2 above 
at para 74, 

35 ibid per Lord Hoffmann. 

36 [2000] 3 All ER 421. 
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injury - has less force in the very different situation in Fairchild, where any one 
defendant may not have been a cause of the injury at all.?” 

To return to the distinction between Wilsher and Fairchild, Lord Hoffmann 
relied upon the identity of the defendant in Wilsher, and the medical negligence 
context.*® While these are more meaningful considerations of policy than the 
sentiment that victims of disease should recover, both strands of Lord Hoffmann’s 
reasoning are, with respect, open to question. Of course Wilsher did not ‘virtually 
drain of content’ a hospital’s duty to take reasonable care in treating patients, but 
equally clearly, to decide for the defendant employers in Fairchild would also not 
have created immunity for negligent employers in all cases. Conversely, Wilsher 
could be said to empty the duty of content in any fact situation where an illness 
may have been caused by medical negligence or may have resulted from 
‘background causes’, with science unable to specify which. Secondly, Lord 
Hoffmann’s tantalising reference to ‘the political and economic arguments 
involved in the massive increase in the liability of the NHS’ raises many further 
questions. Should the identity of the defendant matter? What about the point that 
the Occupiers’ Liability Act 1957 applies equally to NHS hospitals as to 
brothels??? Could Wilsher be distinguished if the defendant in a similar case was a 
private hospital? Naturally, resource implications would have been raised by a 
favourable decision in Wilsher. Yet these have not stood in the way of other recent 
decisions on tort liability with vast socio-economic effects, notably Heil v Rankin, 
which effectively implemented the Law Commission’s recommendations on the 
levels of awards for non-pecuniary loss. And what of Fairchild itself? The sums 
turning on the result were staggeringly large, and yet this posed no obstacle for a 
favourable decision in the reasoning of Lord Hoffmann;*! the financial 
implications of the case were not mentioned in any of the speeches. 

Another notable feature of Fairchild is the prominent analysis of jurisprudence 
from the wider common law world, and beyond. Lord Rodger even examined the 
classical Roman law, as might be expected from so eminent a Civilian.” 
Moreover, the citation of modern European authorities came at the behest of the 
House of Lords, and not the initiative of counsel. No doubt this development 





37 See T. Weir [2001] CLJ 237. As the same author has put it in explaining the rationale for 
concurrent liability, ‘If two people kill a third, neither has half-killed him: both have killed him’. 
Casebook on Torts (London: Sweet and Maxwell, 9 ed, 2000) 11. 

38 ‘[I]t cannot possibly be said that the duty to take reasonable care in treating patients would be 
virtually drained of content unless the creation of a material risk of injury were accepted as 
sufficient to satisfy the causal requirements for liability. And the political and economic 
arguments involved in the massive increase in the liability of the National Health Service which 
would have been a consequence of the broad rule favoured by the Court of Appeal in Wilsher’s 
case are far more complicated than the reasons given by Lord Wilberforce [in McGhee] for 
imposing liability upon an employer who has failed to take simple precautions.’ Fairchild n 2 
above at para 69. 

39 Per Lord Lloyd of Berwick (dissenting) in Marc Rich v Bishop Rock Marine [1996] AC 211, 228. cf 
Lord Steyn ibid 240-241. For further disagreement on the broader question see Frost v Chief 
Constable of South Yorkshire Police [1999] 2 AC 455 especially per Lord Goff of Chievely 
(dissenting) at 488 and per Lord Hoffmann at 511, 

40 [2001] QB 272; cf Law Commission Report No 257 (1999). Heil has been described as ‘retrospective 
legislation which barely bothered to masquerade as a judgment’: D. Harris, D. Campbell and R. 
Halson, Remedies in Contract and Tort (London: Butterworths, 2°¢ ed, 2002) 442. 

41 See, eg press release by the construction union UCATT: law lords victory for asbestos sufferers: 
insurance companies hit for £6-8 billion. www.ucatt.org.uk. 

42 n 2 above at paras 157—160. 

43 ‘The Commonwealth cases were supplemented, at your Lordships’ suggestion, by a certain amount of 
material describing the position in European legal systems.’ Per Lord Rodger, ibid para 165 (emphasis 
added). Lord Bingham, presiding, hat so intimated at the close of the first day’s arguments: J. 
Stapleton, n 2 above, 302 (Professor Stapleton was present during the argument of the appeal). 
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will be warmly welcomed in some quarters, and the most devoted disciple of Our 
Lady the Common Law would be rash to deny that ‘there is a world elsewhere’. 
Nevertheless, one might wonder exactly how beneficial these interminable 
discussions proved,*° in the light of Lord Rodger’s summary of the comparative 
materials: most systems have special rules in the Fairchild situation, but ‘secondly, 
that there are considerable divergences of view and indeed uncertainty as to the 
proper area within which any such special rules or principles should apply’. This 
seems to extend carte blanche to the court (at least on final appeal) to adopt 
whichever solution it might prefer, especially since, as Lord Bingham observed, 
‘development of the law in this country cannot of course depend on a head-count 
of decisions and codes adopted in other countries around the world’.*” Even 
Hercules would find it impossible to weave a seamless web out of threads from so 
many and so diverse a range of legal systems.*® Instead, this seems to be a classic 
case of rules proving extremely open-textured, with the court inevitably creating 
new law via a policy choice. It is hard to believe that a trawl through half the legal 
systems of the world (or most of those of the G8) will ever leave the position other 
than open-textured.” 

To conclude, Fairchild v Glenhaven Funeral Services highlights the judicial 
creativity required in hard cases of causation.” The influence of policy is given 
commendable acknowledgment by the members of the House of Lords, and yet 
their analysis of these policy reasons proves disappointing, especially given the 
fluidity of the authorities in domestic law, let alone internationally. More 
convincing reasons should be put forward, and explored in greater depth than the 
cursory remarks which are all that one finds, ultimately, at the crucial junctures of 
Fairchild. It may be that judging is fundamentally ‘an educated reflex to facts’, and 
Fairchild, to be sure, contains confessions of an innate feeling that the claimants 
should recover, admirable for their candour.” ‘Practical justice’, too, may be 








44 Sir Thomas Bingham, ‘There is a World Elsewhere: The Changing Perspectives of English Law’ 
(1992) 41 ICLQ 513. See further, B.S. Markesinis (ed), The Millennium Lectures (Oxford: Hart, 
2000), and B.S. Markesinis, ‘Lessons from Greatorex v. Greatorex’ [2002] CLI 405. 

45 The increasing length of judicial opinions and the related increase of citations from earlier cases, 
as opposed to the ‘self-reliance’ of Victorian tort judgments, has received criticism from Professor 
Markesinis himself. See B.S. Markesinis and S. Deakin, ‘The Random Element of Their 
Lordships’ Infallible Judgment’ (1992) 55 MLR 619, 642-643. 

46 n 2 above at para 156. 

47 ibid para 32. 

48 cf R.M. Dworkin, Law's Empire (London: Fontana, 1986). Sir Otto Kahn-Freud once remarked 
that to harmonize entire legal systems was ‘the work perhaps more of a Sisyphus than of a 
Hercules’, in M. Cappelletti (ed), New Perspectives For a Common Law of Europe (Leyden: 
Sijthoff, 1978) 142. 

49 Although, of course, guaere whether English law on its own is ever particularly settled (‘I 
consulted the Attorney-General, the Lord Chief Justice, the Master of the Rolls, the Judge 
Ordinary, and the Lord Chancellor. They’re all of the same opinion. Never knew such unanimity 
on a point of law in my life? W.S. Gilbert, The Mikado, Act II). 

50 The Court of Appeal was recently invited to reconsider as a matter of policy the House of Lords’ 
decision in Hotson v East Berkshire AHA [1987] AC 750, on the authority of Fairchild: Gregg v 
Scott [2002] EWCA Civ 1471, para 7. Although the invitation was (predictably) declined, the 
court was divided and gave leave to appeal to the House of Lords. Simon Brown LJ said that 
Fairchild was an ‘exceptional’ and ‘ultimately very different’ case, but noted that its result was 
‘even more radically pro-plaintiff than the [rejected] Hotson argument’: ibid paras 98-100 (quoting, 
latterly, J. Stapleton, “The Gist of Negligence’ (1988) 104 LQR 389, 406-407). 

51 n 2 above at para 32 (decision for defendants ‘offends one’s basic sense of justice’, per Lord 
Bingham), para 36 (‘Any other outcome would be deeply offensive to instinctive notions of what 
justice requires and fairness demands’ per Lord Nicholls). 
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important,” but unless and until the courts can come up with the definition 
of Justice which has eluded philosophers these last few millennia, it will provide 
no sure guide to the future development of the law.” Abandoning the Chill 
and Distant Heights of autonomous logic for the warmth of the Palm Tree might 
at least be honest, but we could equally say it was to descend from Noble Dream 
to Realist Nightmare. Whatever the true jurisprudential basis of adjudication, 
fully articulated reasoning is of the highest importance. As Lord Hoffmann rightly 
says of causation, law itself cannot be a matter of ‘incommunicable judicial 
instinct’. The judiciary should be given no encouragement in their occasional 
inclination to give up the search for principled law-making, as itself a lost cause.™* 
We might applaud the generous instincts of the House of Lords in Fairchild, but it 
is hard not to criticise reasoning which, when stretched to cover the bare 
framework of the result, looks dangerously. thin over the sharpest points of 
contention. 


Failure of Consideration: 
Roxborough v Rothmans 


Peter Jaffey* 


Introduction 


Roxborough v Rothmans,' recently decided by the High Court of Australia, is 
concerned with ‘failure of consideration’ as the ground for a claim to recover a 
payment made under a contract, and the characterisation of such a claim as a 
restitutionary claim based on unjust enrichment. In my view the approach taken is 
misconceived and is liable to be damaging to the law of contract. 

The Business Franchise Licences (Tobacco) Act 1987 (NSW) provided that it 
was illegal to sell tobacco in New South Wales without a licence. The licence fee 
was calculated as a percentage of the value of the licensee’s tobacco sales over a 
specified period. Sales of tobacco bought from a licensee were excluded from the 
assessment, so that a retailer who bought all his tobacco from a licensed 
wholesaler would not have to pay any licence fee in respect of its sales.” In 


52 See, eg White v Jones [1995] 2 AC 207, 268 per Lord Goff, Att-Gen v Blake [2001] 1 AC 268, 292 
per Lord Steyn. 

53 cf Lord Mustill (dissenting) in White v Jones ibid 291, ‘it does not conduce to the orderly 
development of the law, or to the certainty which practical convenience demands, if duties are 
simply conjured up as a matter of positive law, to answer the apparent justice of an individual 


case’. 
54 Frost v Chief Constable of South Yorkshire Police [1999] 2 AC 455. 


* Law Department, Brunel University. 

1 Roxborough & Ors v Rothmans of Pall Mail Australia Ltd [2001] HCA 68. The judgments of the 
majority were along the same lines, and decisions on which the majority judgments were broadly 
consistent will be referred to as decisions of the court. 

2 Save for a nominal sum. 
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Roxborough, Rothmans was a tobacco wholesaler and Roxborough a retailer 
supplied by Rothmans. Under the supply contract between them, the price for a 
consignment of tobacco was broken down into two parts, the price for the tobacco 
itself, and the ‘tobacco licence fee’, which was the licence fee payable by Rothmans 
in respect of the tobacco supplied. Thus the arrangement was that Rothmans 
would pay the licence fee and pass on the cost to Roxborough, who would of 
course pass it on to consumers. Because Rothmans was a licensed wholesaler, 
Roxborough was not liable to pay any further licence fee in respect of its own sales 
of the tobacco supplied by Rothmans. The payment by Roxborough of a sum 
representing the tobacco licence fee ‘funded [Rothmans] to meet a cost of 
continuing in business for ... future licence periods, to the mutual benefit of both 
wholesaler and retailer’.* 

It had previously been held that the licensing scheme was invalid as a disguised 
excise duty, which the New South Wales Parliament had no power to impose 
under the Australian Federal Constitution.* The recovery of money paid as licence 
fees to the government of New South Wales was governed by a separate statute 
and was not in issue in Roxborough. The issue at stake was whether, since it was 
now known that Rothmans did not have to pay the licence fee, Roxborough could 
recover the part of the price paid that was attributable to it. Otherwise it would 
seem that Rothmans would be left with an unjustified surplus from the contract. 
References below to the recovery of the payment refer to the recovery of this part 
of the total payment. 

The court denied that there was any contractual claim to recover the payment. 
Such a claim, it was thought, would have to be based on an implied term in the 
contract to the effect that the sum paid in respect of the tobacco licence fee would 
be repayable if Rothmans was not liable to pay a licence fee. According to the 
court, it would be ‘artificial and unconvincing’ to find such a term, because the 
parties ‘made no agreement, express or implied, about what was to happen if the 
tax was held to be invalid’.’ The contingency that arose was not provided for in 
the contract. 


The claim based on failure of consideration as a failure of condition 


It was held, however, that there was a non-contractual claim to recover the 
payment. This was a form of the claim traditionally described as a claim for 
money had and received, and nowadays as a restitutionary claim, the ground for 
which in the present circumstances was ‘failure of consideration’. This was 
understood to mean that the payment was made on a basis or a condition or for a 
purpose that was not fulfilled. (For convenience, below I will use ‘condition’ to 
cover all of these.”) It is said that such a claim can arise in a non-contractual 
situation,® for example where the payor makes a payment subject to the condition 





3 Para 54, per Gummow J; see also para 16, per Gleeson CJ, Gaudron and Hayne JJ. 

4 Hav New South Wales (1997) 189 CLR 465. 

5 Gleeson CJ et al, para 20; see also Gummow J, para 60; Kirby J, para 157. Similarly, there was no 
implied term to the effect that Rothmans was obliged to pay the licence fee: see below n 25. 

6 In this respect Gummow Ps approach follows the standard approach found in the restitution 
literature, eg, P. Birks, Introduction to the Law of Restitution (Oxford: Clarendon Press, rev edn, 
1989), 224. For a recent account, see R.B. Grantham and C.E.F. Rickett, Enrichment and 
Restitution in New Zealand (Oxford: Hart, 2000), 147-177. 

7 ‘Condition’ is not used in the sense of a contractual term breach of which justifies termination. 

8 See para 16, per Gleeson CJ et al; para 102, per Gummow J. 
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that the recipient will get married. But also, according to the court in Roxborough, 
where there is a contract between the parties, a non-contractual, restitutionary 
claim can arise in respect of a payment under the contract. The court found that 
the invalidity of the tobacco licensing scheme meant that the tobacco licence fee 
‘was paid ‘on a basis that later became falsified ...[i.e.] failed to sustain itself’,? or 
for a purpose that failed. 

‘Failure of consideration’ is of ancient provenance as a ground for recovering a 
contractual payment, but the interpretation in terms of failure of condition is 
modern. This interpretation is very widely accepted, but this seems to be the case 
not so much because of explicit support for it in the case law, as because it is an 
aspect of the theory of unjust enrichment as the basis for restitutionary claims. 
The failure of condition is understood as an ‘unjust factor’ meaning that, on the 
present facts, the enrichment of Rothmans was unjust and should be reversed in 
favour of Roxborough.’” There was some support in the judgments for saying that 
the claim was based on a general principle of unjust enrichment. °? 

It has always been the rule that the claim to recover a contractual payment arises 
only if there has been a total failure of consideration, which means that the 
defendant has not performed any part of his side of the contract. Gummow J 
noted that, where the payment is clearly apportioned by the contract between 
different parts of the defendant’s contractual performance — eg, where there are 
phases of the contract to each of which is apportioned a specified part of the 
overall price — the total failure requirement can be applied separately with 
respect to each part.'* Here, because the supply contract explicitly distinguished 
between that part of the total price that was attributable to the supply of the 
tobacco itself, and that part that was attributable to the tobacco licence fee, it was 
possible to say that there was a total failure with respect to the latter part of the 
payment. 


Objections to the non-contractual ‘failure of condition’ analysis 


Roxborough explicitly adopts the failure of condition analysis, but in my view 
there are serious difficulties with this approach, and (as explained below) there is a 
better way to understand the concept of failure of consideration and to explain the 
decision. One problem concerns the nature of the condition (or basis, purpose etc) 
that is said to govern a payment for the purposes of the doctrine of failure of 
consideration. Is a payment conditional merely because the payor decided that 
this was to be the case? In a non-contractual situation, can A make a payment to B 
that is free of any condition agreed to by B, but becomes repayable by B merely 
because A determined when he made the payment that he was making it subject to 
a certain condition — e.g. that B is to be married — and this condition was not 








9 Para 60, per Gummow J; para 17 per Gleeson CJ. 

10 Para 61, per Gummow J. 

11 The approach is found in most restitution books, most importantly Birks, above n 6, and is 
By poe to Fibrosa Spolka Akcyjna v Fairbairn Lawson Combe Barbour [1943] AC 32. See also at 
n elow. 

12 This is the expression coined by Birks: for a summary of ‘unjust factors’, see P. Birks and R. 
Chambers, The Restitution Research Resource (Oxford: Mansfield Press, 2"4 edn, 1997). 

13 See para 26, per Gleeson CJ et al, citing Commissioner of State Revenue (Vict) v Royal Insurance 
Australia Ltd (1994) 182 CLR 51. Gummow J was more sceptical: para 72-75. 

14 Para 106-107. 
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subsequently fulfilled? This seems sometimes to have been argued,'* but it is 
difficult to see how any such principle could be justified. Why should A be able to 
impose such a condition on B, which may affect him adversely, when A could 
instead get B’s agreement to the condition before making the transfer?'® As one 
might expect, it is generally thought that for the doctrine to apply the condition 
must be expressed by the payor and accepted by the defendant.’’ But this surely 
means that the liability for repayment is based on an agreement to repay, not ona 
separate principle of unjust enrichment (or some other non-contractual basis), and 
is therefore contractual.!® 

In any case, whether or not a non-contractual claim based on failure of a 
condition can arise in some circumstances, where, as in Roxborough, the claimant 
makes a payment pursuant to a valid contract, it is surely clear that it is made 
subject to the terms of the contract, and cannot also be subject to a condition 
imposed by the claimant independently of the contract. A contracting party who 
receives a contractual payment as such takes it in accordance with the terms of the 
contract. The payment may be made on a condition, but if so this is the case by 
virtue of the terms of the contract, explicit or implicit. If the contract provides for 
such a condition, then a claim arising from the failure of the condition will be a 
contractual claim. Generally, however, a payment made under a contract will not 
be conditional; it will be an unconditional, outright payment, . made in exchange 
for the reciprocal performance specified in the contract.” In Roxborough, 
although the contract identified part of the price as the tobacco licence fee, it 
contained no term providing that the payment in respect of the tobacco licence fee 
was subject to a condition making it repayable in the circumstances that arose. As 
noted above, this was specifically found by the court in connection with the 
argument for a contractual claim based on an implied term. Roxborough is surely 
inconsistent in holding that a payment duly made and received under a contract 
can be subject to a condition where the contract provides for the payment to be 
unconditional; and the inconsistency is not avoided by saying that that the 
condition (although apparently arising from the contract) takes effect outside it. 


The claim as a contractual reliance claim 
But this does not rule out the possibility of a claim to recover the payment. Where 


a payment is made under a contract, if it is justified to require repayment this is 
because in some respect the contract has not gone as agreed and in consequence 





15 See eg P. Birks, ‘In Defence of Free Acceptance’ in A. Burrows (ed) Essays on the Law of 
Restitution (Oxford: Clarendon Press, 1991), 115. 

16 In the case where a payment is made for the purpose of satisfying a supposed liability, but the 
payor suspects that there may actually be no liability, it is clear that he has no claim to recover the 
payment if this turns out to be the case, because he assumed the risk of it: Kelly v Solari (1841) 9 
M&W 54. If he is to recover the payment, the payor must first secure an agreement from the 
defendant that the payment is to be conditional on the money actually being due. It must follow a 
fortiori that a payor cannot impose a unilateral condition on the payment. The same principle is 
reflected in the rule that no claim arises in respect of an officiously-conferred benefit: see eg 
Restatement of Restitution (St. Paul: American Law Institute, 1937), para 2. 

17 See eg A. Burrows, The Law of Restitution (London: Butterworths, 1993), 251. And it is clear in 
Roxborough that the court had in mind a condition, basis, purpose etc, that was common to the 
parties: see eg para 23. 

18 One might say that without repayment the defendant would be ‘unjustly enriched’, but only 
because he has failed to satisfy a contractual liability for repayment. 

19 It is sometimes mistakenly thought that making a payment in return for something is the same 
thing as making a payment conditionally: eg Grantham and Rickett, above n 6, 150. 
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the reversal of the payment is the appropriate contractual remedy. The reason why 
a claim for the reversal of a payment might appear not to be contractual (where 
there is no contractual provision for repayment in the circumstances) is the 
assumption that a contractual claim must be for expectation damages. This in turn 
follows from the assumption that a contractual claim necessarily arises to correct a 
breach by the defendant of his duty to perform the contract. A breach of duty is 
aptly remedied by placing the person owed the duty in the position he would have 
been in if the duty had been fulfilled,2? and so in relation to a breach of 
contractual duty it should take the form of a claim for expectation damages 
representing the value of the duty that the claimant was owed.”’ But it is surely 
clear also that a contracting party is entitled to act in reliance on a contract by 
performing at the risk of the other party, in the sense that he should be protected 
by the other party in respect of reliance loss incurred through performance. It is 
recognised that a contracting party who incurs expenditure pursuant to a contract 
has a claim for ‘reliance damages’. This is surely the obvious explanation for the 
recovery of a contractual payment — it is a contractual claim to be protected in 
respect of loss incurred through reliance on the contract. 

Of course, where a contracting party has incurred a reliance loss through a 
payment to the other party, he should be able to recover the payment only insofar 
as his loss has not been satisfied by the receipt of the reciprocal benefit that he was 
due under the contract. Where a contracting party makes a payment and then 
receives the performance he is due in return, obviously he should have no claim for 
reliance loss. His net reliance loss is nil, because the benefit he has received from 
the other party’s performance must be taken to be at least equivalent to his loss 
through the payment, since he agreed to the exchange.”” But if a contracting party 
has made a payment and not had the benefit of any reciprocal performance at all, 
he should be able to recover the full amount of the payment as a reliance loss. If he 
has received only part of the benefit due, it would seem that prima facie he 
should be able to recover the proportion of his payment attributable to that part 
of the benefit due that he has not received. The effect of the doctrine of total 
failure is that no such proportionate recovery is allowed unless the contract itself 
makes an apportionment of the total payment amongst different parts of the 
reciprocal performance. The claim to recover the payment is not based on a 
condition governing the payment, whether by virtue of a term of the contract or 
on some non-contractual basis. It arises from the right of the contracting party to 
be protected in respect of his reliance on the contract, by virtue of which the 
reversal of the payment is the appropriate contractual remedy in the 
circumstances. 

This suggests that Roxborough should have been approached as follows. 
Roxborough paid a sum of money in reliance on performance by Rothmans as 
specified in the supply contract. If it is right to say that the contract distinguished 
between two parts of Rothmans’ contractual performance, viz., (1) the supply of 
the cigarettes to Roxborough and (2) the payment of the tobacco licence fee, and 
that the total payment due was apportioned by the contract between these two 
parts of the defendant’s contractual performance, then the part of the payment 
attributable to the payment of the tobacco licence fee should have been 








20 See eg D. Friedman, “The Performance Interest in Contract Damages’ [1995] LQR 195. 

21 If specific performance is not awarded. 

22 ie, the reliance loss is measured in terms of the implicit valuation in the contractual exchange, as 
discussed in P. Jaffey, The Nature and Scope of Restitution (Oxford: Hart, 2000), 31. 
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recoverable by way of a reliance claim. The payment by Roxborough of the sum in 
respect of the tobacco licence fee constituted an outstanding reliance loss, the 
corresponding reciprocal performance not having been carried out. Thus the 
crucial issue is to define the contractual performance of Rothmans by construction 
of the supply contract: did it actually consist of supplying the tobacco and also 
paying the tobacco licence fee, or was it confined to the supply of the tobacco, the 
tobacco licence fee being mentioned in the contract merely by way of an 
explanation for the price demanded? One would think that the separation out of 
the tobacco licence fee from the rest of the price, especially given that the 
payment of the tobacco licence fee by Rothmans served Roxborough’s interests as 
well as Rothmans,” would imply that the payment of the licence fee by 
Rothmans was indeed part of its, contractual performance. This was the decision 
of the court; as Gummow J held:”* ‘The parties contracted not only for the supply 
of the tobacco products but also ... with respect to the renewal of the wholesaler’s 
licence and the funding for that to take place.’ (Gummow J considered this to be 
relevant to the issue discussed above, i.e., whether the payment was made 
conditionally, so as to generate a non-contractual claim based on failure of 
condition.) The position of the claimant in Roxborough can be contrasted with 
that of a customer of the retailer (Roxborough) in the same situation. Here it 
seems clear that no part of the price paid is apportioned to the payment of tax: the 
retailer’s side of the contract is purely to provide the cigarettes. If this is the 
position, there should be no question of any recovery of part of the price by 
the customer. 

One might object that if, as was held by the court,” Rothmans had no 
contractual obligation to pay the tobacco licence fee, then this could not be part of 
its contractual performance for the purposes of the argument above. But in 
principle a contract can provide for the exchange of a specified payment for a 
specified performance, without necessarily implying an obligation to provide the 
specified performance.” The effect is that reliance on the specified contractual 
performance by way of payment is protected through a reliance claim in the 
event that the performance is not provided. It is not necessary, in other words, for 
the defendant to have an obligation to do X in order for the claimant to be able 
to recover, for his reliance loss incurred on the assumption that the defendant 
will do X.” 

Another objection might be that in Roxborough the receipt of the payment by 
Rothmans and its consequent enrichment must surely be relevant to the claim 
(hence the invocation of a principle of unjust enrichment), and yet this reliance 
analysis seems to depend purely on Roxborough’s payment as a reliance loss, and 
not on its effect in enriching Rothmans. But this is not actually the case. The 
enrichment is relevant, but as an element of the contractual analysis. This follows 
from the need to protect the defendant's reliance loss as well as the claimant’s, 
where the claim is not based on a breach of duty by the defendant.” Where the 





23 See text at n 3 above. 

24 Para 109, per Gummow J. Kirby K took a different view: para 165. 

25 Para 60, per Gummow J; para 157, per Cullinan J. But there was said to be a duty to act so as to 
ensure that Roxborough did not incur a liability for a licence fee: para 56. 

26 See further P. Jaffey, ‘A New Version of the Reliance Theory’ [1998] NILQ 107. 

27 ibid at 136. 

28 Where both parties are innocent they must both be entitled to protection for their reliance - 
typically in a case of frustration. The measure of the claimant’s claim must reflect this. Protection 
for the defendant’s reliance does not arise in relation to an expectation damages claim based on a 
breach of duty. 
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claimant’s contractual reliance loss is by way of a payment to the defendant, the 
satisfaction of the claimant’s reliance loss by the return of the payment causes the 
defendant no net loss relative to its position when it entered the contract — i.e., no 
contractual reliance loss — because it merely removes an enrichment received 
through the contract. By contrast, where, for example, the claimant has incurred a 
reliance loss by way of expenditure pursuant to the contract, not corresponding to 
any receipt by the defendant, full recovery of the reliance loss would inflict a net 
loss on the defendant, and so might not be justifiable i in the light of the need also 
to protect the defendant’s reliance on the contract.” 


Does it matter whether the claim is contractual? 


It is important whether the claim to recover the payment under the contract is 
contractual or not. The characterisation of a claim to reverse a payment under a 
valid contract as a non-contractual claim based on unjust enrichment or some 
other principle is liable to subvert the law of contract. To put the point in general 
terms, it is one of the functions of contract law to determine the rights and 
liabilities of the parties arising from the non-performance of the contract 
(including conditions specified in the contract). In principle, the various responses 
should constitute a coherent set reflecting certain assumptions about the nature of 
a contract and the interests of the parties. To take out one aspect of this general 
issue and treat it as governed by separate non-contractual principles is liable to 
make the overall set of responses to non-performance incoherent. 

More specifically, the contractual allocation of risk may be upset. Under a 
supply of goods contract, generally the supplier will specify a fixed price for the 
goods, and he will therefore bear the risk that his costs of making or obtaining the 
goods will differ from what he estimated when the contract was made, as a result 
of change of circumstances or misjudgment. If his costs are less than he, and 
possibly the buyer, expected when the contract was made, he is enriched relative to 
this expectation.” The buyer may well think that he has had the worse of the 
bargain as things have turned out. But this does not mean that an injustice has 
been done or that the supplier has in some sense been unjustly enriched, because 
the enrichment of the supplier (relative to the expected position) represents the 
realisation of a risk that he took under the contract.>! To deprive him of this 
enrichment, on the basis of a non-contractual condition, or more broadly a 
principle of unjust enrichment, is to undermine the agreed allocation of risk 
under the contract.?? This is unfair to the parties, and is also likely to cause 
uncertainty and therefore to hinder contractual negotiation, because contracting 
parties will be in doubt over whether their agreed allocation of risk will be 
enforceable. 





29 Thus, for example, on frustration a claim based on expenditure is limited by the value of the 
benefit conferred under s.1(3) Law Reform (Frustrated Contracts) Act 1943, and this would 
presumably also be the case if a claim by a party in breach were allowed, as recommended by the 
Law Commission (LCR 121, 1983). 

30 The buyer may not be in any position to form a precise expectation, and the two parties may have 
quite different expectations on this point. Conversely the buyer will bear the risk that the value of 
the goods will change — for example, he might bear the risk of a fall in their market price on a re- 
sale, or the risk that it has ceased to be possible for some reason to use the goods in the way he had 


in mind. 
31 See para 172-173, per Kirby J. 
32 A risk allocation argument was rejected by Gummow J, para 95, but without discussion. 


290 © The Modern Law Review Limited 2003 


The Modern Law Review [Vol. 66 


Similarly, in Roxborough, if Rothmans had accepted the payment of the licence 
fee as a part of its own costs of supplying tobacco, there could presumably be no 
objection to its unexpected profit (just as it would have had to bear any increase in 
the licence fee). But in fact the contract treated the payment of the licence fee not 
as part of the costs of performance but as a distinct part of Rothmans’ 
performance, of benefit to Roxborough in itself. No doubt the possibility that the 
licence fee might not be payable was not considered, but nevertheless the payment 
of the licence fee was separated out from the normal costs to be absorbed by 
Rothmans. The parties intended to treat it as outside the normal contingencies 
that affect the parties’ bargaining over price and other matters.” The implication 
is surely that the risk was shared, so that (since there was no prejudice to 
Rothmans) the money should be returned to Roxborough if the licence was not 
payable.” Furthermore, even if, as the court said, the risk of invalidity of the 
licensing scheme was not allocated by the contract, it does not follow that the issue 
is not a matter of contract law. Determining whether there was an allocation of 
risk, express or implied, and if not how the risk should be allocated as a matter of 
law, are intrinsically contractual issues,” to be addressed in a contractual 
framework using the legal tools developed in this context.°° 


‘Failure of consideration’ 


As Gummow J observed, the expression ‘failure of consideration’ does not refer to 
consideration in the ordinary sense in which it is used in contract law.’ A claim 
arises to recover a payment by virtue of ‘failure of consideration’ where the 
contract has not been performed by the defendant, even though the contract is 
valid and does not lack consideration in the ordinary sense. For the purposes of 
the claim for failure of consideration, consideration refers to the actual 
performance of the contract.*® On the approach in Roxborough, which reflects 
the approach in the restitution literature, the relevance of this non-performance is 
that it constitutes the failure of a condition governing the payment for the 
purposes of a non-contractual claim, whereas on the reliance approach above the 
relevance of non-performance is that, in terms of the envisaged contractual 
exchange, the payment is unreciprocated. 

One objection to the reliance interpretation of ‘failure of consideration’ might be 
that the same expression is used to refer to the ground for recovering a payment 
under a void contract.?? This implies that it cannot refer to a contractual reliance 





33 See para 13, per Gleeson CJ et al. 

34 Subject to any necessary protection for Rothmans: see n 28. Although the possibility that the 
licence fee might not be payable was not addressed, the contract did apparently provide that any 
increase in the licence fee after the contract was made would be passed on to Roxborough: see 
para 10; see also para 13. 

35 And even if it is right to overturn a contractual allocation of risk, this is still a contractual issue. 

36 In the restitution literature, this issue arises more commonly in connection with the quantum 
meruit claim for work done under an incompletely-performed contract, which is also supposed to 
be based on unjust enrichment rather than contract. Here also there is controversy over whether 
the measure of the claim should be determined by reference to the contract. For a survey of the 
arguments, see A. Skelton, Restitution and Contract (Oxford: Mansfield Press, 1998). 

37 Para 103. 

38 (ioe iy ates is derived from Fibrosa Spolka Akcyjna v Fairbairn Lawson Combe Barbour 

943] 32. 

39 This was in issue recently in Westdeutsche Landesbank Girozentrale v Islington LBC [1994] 4 All 

ER 890. In the HL [1996] AC 669, the point was no longer in issue. 
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claim arising from non-reciprocation under the contract, whereas it is thought that 
the non-contractual, restitutionary claim can arise in the same way where the 
contract is void because it is not dependent on the contract.*° But it is difficult to 
accept that the ground of recovery can be the same in relation to valid and void 
contracts. Where the contract is void, the failure of the performance specified in 
the contract surely cannot be, a ground for recovery, even if it is said to operate as 
a non-contractual condition.*! Surely the ground for recovery here is jibe voidness 
of the contract (or a mistake as to its voidness by the payor). It is also 
understandable that ‘failure of consideration’ came to be used to refer to voidness 
as a ground of recovery: here ‘consideration’ should be understood in the ats 
old-fashioned sense by which it signifies a legal basis for enforcing a contract,* 

that absence or failure of consideration means that the contract is Oe or 
unenforceable. 

It may seem curious that the single expression ‘failure of consideration’ is used 
in relation to both valid and void contracts, but in different senses. But there is a 
possible explanation of this. Where a payment made under a valid contract is 
recovered on the ground of ‘failure of consideration’, as mentioned above the 
traditional requirement is that the defendant has not performed at all. It is 
possible that in this situation it might originally have been thought that 
the agreement, being executory,“* was inchoate and unenforceable,“ and that 
the basis, for the recovery of the payment was the same as that for a void 
contract.*© 


Restitution, unjust enrichment and reliance 


On the argument above, the claim to recover a contractual payment on the ground 
of ‘failure of consideration’ should be understood as a contractual reliance claim, 
and accordingly ‘failure of consideration’ as failure of contractual reciprocation. 
One might still wish to say that the claim is ‘restitutionary’ — this would appear to 
be an apt way of indicating that it is a claim to reverse a payment. Unfortunately 
this usage is liable to cause confusion, because the description of a claim as 
‘restitutionary’ is commonly understood to imply not merely that the remedy 
takes the form of the reversal of a payment, but also that the basis of the claim is 
non-contractual, and more particularly that it is the principle of unjust 
enrichment. 

In Roxborough, the claim based on failure of consideration was held to be a non- 
contractual, restitutionary claim. This involved interpreting ‘failure of considera- 
tion’ to mean failure of condition, which has been criticised above. Two factors 





40 P. Birks, ‘No Consideration: Restitution After Void Contracts’ (1993) 12 Univ of W Aust LR 195. 
41 ere ecially if acceptance of the condition by the defendant is said to be required for the condition 
e binding. The restitutionary failure of condition approach implies that if a contract, although 

void, is fully performed, there can be no claim to reverse a payment, but if the claim is based 
on the voidness of the contract actual performance is irrelevant. It has been held that 
full performance is no bar to recovery: Guinness Mahon v Kensington & Chelsea RBC [1998] 2 All 
ER 272. 

42 This amounts to a vitiating factor — ie, there is no proper exercise of the power to make the 
pe ey is the implication of Westdeutsche Landesbank Girozentrale v Islington LBC [1994] 

43 Referred to by Gummow J, paras 101-103. 

44 Save for the payment, which is reversible. 

45 This is understandable on the basis that without reliance the defendant is not prejudiced. 

46 This also explains the total failure requirement. 
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have tended to promote this misconceived approach. The first is the failure to 
appreciate the role of reliance in contract,“ which makes it difficult to explain how 
the claim to recover a contractual payment (since it is not a, claim for expectation 
damages nor for a contractual debt) can arise in contract.** The second factor is 
the development of the theory of unjust enrichment, which can be understood to 
be the theory that all claims for which enrichment is an element, including claims 
to reverse transfers, are governed by a single principle of unjust enrichment, and 
so constitute a distinct body of law equivalent to and separate from contract, tort 
or property.* ? Although Gummow J expressed scepticism over the theory of 
unjust enrichment, Roxborough nevertheless lends support to the theory by 
treating a claim to reverse a contractual payment as non-contractual, even though 
the contract was entirely valid and the payment fully voluntary. In this area, as in 
others,-! the theory of unjust enrichment is liable to cause confusion and 
incoherence. 


47 This is not the only aspect of contract law that is liable to be misunderstood if reliance is ignored, 
as a number of commentators have argued. See eg Jaffey, above n 22, 32. 

48 One might argue that the claim protects the ‘restitution interest’ as a contractual interest, as in 
L.L. Fuller and W.R. Perdue, “The Reliance Interest in Contract Damages’ (1936) 46 Yale LJ 52 
and 373, although on their analysis the restitution interest is indistinguishable from the reliance 
interest in the case in issue. 

49 There is no canonical definition of the theory. 

50 Para 72-75. He preferred to say that restitutionary remedies arose on an ad hoc ‘gap-filling’ basis 
where appropriate to correct injustice, rather in the manner in which equity at one time served to 
rectify injustices at common law. It seems doubtful whether this approach, which is antithetical to 
the ‘search for principle’, will nowadays attract much support. 

51 This argument, referring to other such areas, is outlined in Jaffey, above n 22, Chapter 1. 
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The average academic’s hopes of immortality rest on nothing more substantial 
than a few footnotes in the work of former students. The more successful scholar 
may linger longer in the texts of followers or pedagogues, but the public influence 
and longevity of their work is generally muted and short-lived. Judged by the 
conventional criteria of authorship and its impact upon the republic of letters 
or public intellectual sphere, scholarship is neither a route to metaphysical 
survival nor a mode of any significant or direct effect upon the politics of the 
present. 

For some time now the academy has been blamed, often eloquently and wittily, 
sometimes in more portentous and acerbic tones, for the demise of an intellectual 
public sphere. It is blamed for the pedantry and obscurity of specialized disciplines 
that make no discernible contribution to the perpetuation of the classical tradition 
or to the debates over policy and law that define the media’s coverage of 
contemporary politics. A recent and intriguingly paradoxical contribution to the 
litany of lament comes in the form of Richard Posner’s economic analysis of the 
decline in quality and value of public intellectual work and its increasing 
insignificance in the public domain.’ His argument, in nuce, is that the market 
places no relevant constraints upon the credence goods that tenured public 
intellectuals heedlessly throw out from the myriad sites of popular media 
enunciation. Not only are there no costs incurred by getting it wrong, there is a 
premium upon outrageous and hence inaccurate claims, wild predictions as to the 
outcome of real-time events, and a virtue is made of travelling far outside the 
boundaries of disciplinary knowledge or native common sense. 

Posner himself is a curious mixture of academic, judge, and pundit and his work 
has been shredded by public intellectual reviewers who, defensively or otherwise, 
ridiculed his methodology and dismissed his conclusions. Judge or not, Posner had 
infracted two laws. The first is Nietzsche’s perspective law of the ego: what is close 
to the ego seems inordinately large, and to the detriment of perspective there can 
be no doubt that Posner’s highly polemical and frequently ad hominem text 
engages issues that are close to him. The second and related law is that of 
hierarchical preferment which Bourdieu, author of an earlier and arguably more 
rigorous survey of similar themes, formulated as ‘the law which tends to make any 
classificatory utterance liable to betray the position of its author in the series 





* Cardozo School of Law, Yeshiva University, New York. Many thanks to Linda Mills and Pierre 
Schlag for constructively commenting on an earlier version of this piece. 


1 R.A. Posner, Public Intellectuals: A Study of Decline (Cambridge, MA: Harvard University Press, 
2001). Subsequent references will be to Posner, Public Intellectuals. 
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classified.’* Posner here uses his standing as a judge and his success as the founder 
of the academic sub-discipline of law and economics to deride and displace his 
competitors and erstwhile peers. 

It is not my purpose to repeat the much-vaunted claim that Posner is guilty of 
virtually all of the sins that he attributes to public intellectuals and especially to his 
opponents. Ironically enough he acknowledges such a point himself though he can 
hardly be said to internalise it. What is much more curious and lively is that 
Posner’s book both generated a highly charged and thoroughly negative response, 
and somehow managed to shut down rather than open up critical debate as to the 
role of intellectuals in the diffuse public spheres constituted by the contemporary 
proliferation of media. What is interesting is that his study exhausted debate 
rather than generating it and this despite the fact that no topic more excites the 
intellectual than the anthropology or ‘proper’ study of themselves. Like all 
paradoxes, this one too has to be understood in structural terms. 

The significance and the flaw that structures Posner’s text is that of failing to 
recognise a trait that the academy shares historically with the law, namely that of a 
temporal distance or simply a separation between intellectual work and 
contemporary media accounts of everyday events. There is a difference in form 
and perspective as also in the modes by which one might account such intangibles 
as influence, impact, or dissemination. More brutally, Posner reduces significance 
to the now archaic criterion of authorship and its self-representation, its ad 
hominem visibility, within the most obvious of public forums. Curiously for a 
study of public intellect, he thus does not address the circulation of ideas, the 
currency of trends or the economy of movements and fashions. The animations of 
the academy and the longer term temporality of transmission of ideas, the angels 
and ghosts of the public realm, the images and beliefs that mark an era dominated 
by post-print forms of communication are reduced to a lament for the passing of 
the maitres penseurs and a presumably correlative rage against his own ‘dying of 
the light’. 


The perspective law of the ego 


When the law professors at English law schools have asked for raises in pay scale 
that would bring them into line with that of other professional schools, and most 
notably medicine, economics, and business, they have in the main been urbanely 
turned away. Amongst the various managerial reasons given, one of the more 
interesting justifications for maintaining this bar on pay rises is that law professors 
lack public visibility. The reasoning can be formulated aphoristically: if the 
lawyers could increase their media presence to match that of the economists, 
doctors or managers then they could claim equal worth and comparable pay. 
Failing that, and as far as I know the lawyers have made no great strides in media 
presence, their pay scale would remain that of other professors in the arts and 
humanities. It is a curious case in the sense that the legal academy in England 
teaches an undergraduate law degree and is more academically than vocationally 
inclined. Nonetheless, there is significant interchange between Bar and lecture 
podium, between professors and practitioners, and it was precisely in terms of 
professional standing that the law teachers wanted pay increments beyond that of 
their academic peers in the arts. Their contribution to professional practice, to the 








2 P. Bourdieu, Homo Academicus (Cambridge: Polity, 1988) 267. 
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public sphere of law, was the grounds for their claim while its rejection resided in 
their failure to move beyond the esoteric domain of arcane doctrines and archaic 
writs to the videosphere or high visibility domain of media events. 

Rather as justice must not only be done but must be seen to be done, so 
according to Posner and to university administrators alike, public visibility is a 
prime criterion for intellectual eminence or public worth. Such a criterion, applied 
as a managerial or market indicator, is not self-evidently wrong. If attention is 
paid, you are paid for that attention. At the same time, however, the hit parade of 
academic fame, the Google driven searches of the web, the collations from citation 
indexes, media bites and other moments of celebrity and notoriety are no more 
than markers of publicity. Attention may flatter the narcissist, excite the cause 
lawyer, or facilitate political advocacy, but the ranking of ideas according to the 
scale of their sales provides at best a datum for analysis. The hit parade does not 
explain anything, nor does it constitute a premise from which argument can be 
made. The simple numerical quantum of commodities or of packaged ideas ~ in 
books, journals, newspapers, talk shows, and eminent domains — has to be 
understood as a complex fact to be mapped most obviously according to a 
political trajectory and its history. 

It has to be admitted that when it comes to lawyers, they are not well equipped 
in relation to history. Law teaches a doctrine of the precedence of precedent, 
namely the bizarre justificatory principle that repetition of a past norm in similar 
circumstances is preferable to an accounting of the immediacy of a cause or the 
situated ethics of events. Whether or not justice succeeds in being visible, she is 
herself — at least since the Renaissance — traditionally portrayed as being blind. All 
of which is to say that where we fail to deal with history, and here the history of 
ideas, we are in danger of repeating. Posner not only repeats the terms of the 
debates between idealist and materialist histories of ideas that dominated the 
social sciences in the 1970s but also, and symptomatically enough, is prone to 
repeating himself in the form of the remarkably rapid republication of his own 
articles and book chapters. 

Returning briefly to the last post-boom crisis in the role of intellectuals, its most 
obvious distinguishing feature lies in the influence and heuristic power of 
structuralism. For Lévi-Strauss it was kinship structures that determined cultural 
forms and this was translated by structural Marxism into the claim that economic 
forms ‘overdetermined’ or more simply dictated ideology and consciousness. At a 
somewhat more arcane level of elaboration, Foucault developed a theory of the 
archaeology of discourses and Derrida disseminated further the notion that 
linguistic structure speaks us — our writing and our speech — before we even 
imagine speaking ourselves. The Anglophone social sciences were the unhappy 
recipients of those Franco-German debates and labored to incorporate vernacular 
versions of materialist epistemology or theories of economic determination into 
their accounting of ideological superstructures or the epiphenomena of 
subjectivity, authorship, and the similarly imaginary power of intellectuals. In 
short, the sociology of knowledge or material history of ideas precedes and 
conditions any accounting of intellectuals and of their prominence or fame. 

The materialist frame of reference gave the intellectual a significant role to play 
in the interpretation of economic and social structures. At the level of what 
Althusser coined as ideological state apparatuses — and particularly at that of 
educational apparatuses — the intellectual either supinely served power or turned 
knowledge against power by teaching and organising ‘in the name of? those whose 
historical fate and future were objectively opposed to the status quo. The task of 
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the activist intellectual was to think through the better future that both history 
and science predicted. Within this paradigm, the intellectual — the author or 
subject — was understood as a collective worker and as a producer of knowledge 
whose popularity within the bourgeois or elite literary public sphere was probably 
best measured as being in directly inverse proportion to its political purpose or 
truth. It was texts that mattered, not authors or celebrities, and it was political 
action, the exposure of exploitation, that was the measure of significance though 
not of any given author’s standing in the hit parade. 

The other feature of the sociology of intellectuals that underpins any account of 
influence lies not in their collectivity but in their role as mediators between 
structures and practices. As the materialist paradigm collapsed in the face of 
events it is fair to say that along with the notion of any absolute determinism by 
economy and structure, the notion that the intellectual was simply a worker who 
more or less acutely expressed the objective demands of class or pre-textual place 
also eroded. The intellectuals reflected but also reflected upon the structures, 
patterns or material and historical forces that had produced them. The key 
element in that dialectical or reciprocal recognition was the concept of mediation. 
In Régis Debray’s pioneering study of intellectual power in France, the intellectual 
hit parade was noted not as an indicator of the influence of specific authors but 
precisely as an expression, of a dramatic change in the material media of 
intellectual communication.’ A study in the trajectory and transmission of ideas 
requires that attention be paid to the media, the technologies and the other 
material supports, of the circulation of ideas. What was at issue for Debray and 
later for Bourdieu, who also published a list of the most prominent intellectuals‘, 
was not the value of studying the celebrity of authors but rather the insight that 
such lists offer into lines of power or the manner of transmission of symbolic capital. 

For Régis Debray, who significantly enough ended up serving as Foreign 
Minister in Mitterand’s socialist government, the media lionisation of intellectuals 
in France formed part of a commodification and political neutralisation of 
symbolic goods. The media created a market that capitalised upon the resources of 
the universities and helped sell media products as well as popularising ever 
expanding news programming. The danger of the media’s role lay in what used to 
be termed co-optation. Leading university intellectuals were lured into ever more 
prominent roles in the media, spent more time on air, and so came to value the 
preservation or escalation of their public intellectual role over their prior concerns 
with (usually) progressive uses of knowledge in the facilitation of social change. 
For Bourdieu as well, the media economy of immediate judgments and instant 
analysis was prone to deflecting rather than promoting any critical apprehension 
of historical trends or radical political possibilities. The everyday of entertainment 
and of ratings-driven news played, in other words, to cults of personality and to 
laws of marketing and fashion rather than to a scholarly and informed assessment 
of conjunction and event. 

It is no doubt symptomatic of their arguments that both Debray and Bourdieu 
traversed a trajectory that led to politics, and to political activism. Debray started 
and ended his career in the political, Bourdieu moved slowly, throughout a long 
career, towards an ever more explicit engagement with the political and activism. 





3 R. Debray, Le Pouvoir intellectuel en France (Paris: Ramsay, 1979); translated as Teachers, 
Writers, Celebrities: The Intellectuals of Modern France (London: Verso, 1981). Debray returned 
to the theme in a broader historical perspective in Debray, Le Scribe. Genése du politique (Paris: 
Grasset, 1981). 

4 Bourdieu, n 2 above, 262-263. 
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Significantly enough one of his last books was a polemic against the banalising 
tendencies of television." French culture, of course, has its own specific dynamic of 
public intellectual roles, its own sociology of knowledge and an idiosyncratic 
media that has historically been owned and regulated by the state. What the 
French example best exemplifies, however, is a particular instance of an issue that 
Posner also endeavours to address: how are scholars, in Sartre’s terms intellectuals 
as opposed to academics, to adapt to or use the current changes in the modes and 
media of production and circulation of ideas? 

The materialist response to that question lies in politicising the media. This 
means initially understanding the effect of new technologies of communication 
upon the transmission of symbolic capital and latterly challenging, subverting or 
deconstructing the institutional, corporate and state interests that they represent. 
In a classical sense, critique of the videosphere or of mediatic reason provides the 
conditions under which political interventions, real-time commentaries, or high 
profile predictions of the outcome of events can be made. In Foucault’s terms, and 
despite his own poor record of prediction, there is a new politics or a new form 
and technological domain of the political that requires an understanding of the 
ever closer interpenetration of knowledge and power as constituted in the novel 
media of their expression. However it is formulated, there is a subtle and diffuse 
arc between cause and effect. There are unintended consequences, there are side 
benefits, there are long-term impacts, structural influences or changes in the grid 
that defy accounting in the hit parade of immediate visibility or direct authorial 
attribution. 

Posner the economist starts not from causes but effects. His argument relates 
most directly to market failures, the decline that his study rather blandly 
announces in its subtitle. It is not even, for Posner, that intellectual interventions 
are counter-regulatory in the sense of producing effects that are contrary to their 
author’s intentions. His grandiose survey is highly amusing and often informative 
but what it addresses is basically a market of instantaneous commentaries and 
opinions. He catalogues errors of reasoning and failures of prediction within the 
frenzied climate of everyday reporting. It is here that he most obviously falls foul 
of the perspective law of the ego: he assumes that his own predilection for 
producing instant books on the day’s great events — most obviously the Clinton 
impeachment and Bush v Gore — is the sum and the virtue of intellectual 
interventions in the public sphere. If such were the case, then Posner would in a 
sense be correct: they do not amount to much or, to use a poetic idiom, they do 
little to fight against the dying of the light. 

At the level of the ego, Posner legalises — even judicialises — the nature of media 
work: the task of the public intellectual, following his example, is to hold an 
instant hearing in relation to the given event and then to pronounce ex post facto 
judgement. Failure to observe judicial standards of fact gathering and sifting, or 
worse, failure to await the outcome of the dispute, making pronouncements prior 
to all the facts being in, constitute shoddy or even risible scholarship. The problem 
here is that Posner’s judicial model of considered and circumspect reconstruction 
of events offers something that is not needed to someone who has already left. 
Posner, in other words, wishes to be able to judge the public sphere as he would 
judge a case and the result is a study that reviews public intellectual 
pronouncements as if they were lower court determinations and subject to review 
by Posner sitting as a higher court or authority. 








5 P. Bourdieu, Television (New York: Free Press, 1998). 
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In terms of the law of hierarchical preferment, the function of Posner’s analysis 
as a mode of judicial pronouncement is that of persistently justifying his own 
eminence within the hit parade of intellectuals. And I have no doubt that he 
deserves his place or standing, not least by virtue of its absurdity. Posner ranks 
himself 79" in the listing of the top 100 20" century public intellectuals accounted 
according to media mentions. He thus ranks himself two places higher than 
Aleksandr Solzenhitsyn, and six places higher than Albert Camus. Worse yet, in 
the list of the top 100 public intellectuals ranked according to scholarly citations, 
Posner ranks himself 10°, just above John Dewey, much above William James, 
Theodor Adorno, Jean Paul Sartre, Richard Dawkins, Claude Levi-Strauss, and 
John Maynard Keynes, and way higher than Isaiah Berlin.® 

What is most obviously problematic is an assessment of what these highly 
entertaining yet purely rhetorical rankings mean. Moving from the legal academy 
and its norms of relatively unhurried scholarship — imposed as much as anything 
by law review citation requirements — through Posner’s prolific scholarly 
production in law and economics and latterly jurisprudence, to his role as a 
judge marks an undoubted expansion in public presence and legitimacy. Judicial 
authority, however, is not directly commensurate with intellectual legitimacy or 
value. Within many jurisdictions there is indeed a prohibition upon judicial 
appearances in the media, and upon political commentary by judges, and artificial 
though that separation can often appear, particularly when judges face the 
limelight in politically charged cases, it does mark a paradox. Posner judging the 
public performance of intellectuals knowingly transgresses the boundaries of his 
own competence and arguably joins the catalogue of failures that his book 
seemingly laments. Failure, however, is relative and always a question of 
perspective. Put it like this: some of the greatest successes of intellectual history 
were terrible failures in their lifetime or in the real-time of media events. Some 
were successes without knowing it. Most who live on are remembered not by name 
or fame, but through collective acts, shared frames, and the unravelling of long 
future events. 


The law of hierarchical preferment 


The overwhelming bulk of public intellectual work, understood in terms of the 
transmission of symbolic capital, as well as by way of reference to critique of 
tradition or status quo, is precisely a matter of structural significance or of the 
long term of social pathways and institutional patterns. These are not in general 
the stuff of media attention, except when the slow erosion of established norms 
gives way to the accelerated impetus of political change. The structure of gender 
relations or patterns of sexual preference, inequalities of income and status 
according to race and class, are not generally matters of daily report. It is only 
when domestic violence becomes recognised as a crime, when same sex marriages 
are mooted, or race riots or spectacular trials provide a hook for media attention 
that feminism, gender studies, or race theory gain a place in the media 
representation of the everyday public sphere. The rest of the work, the long term 
of scholarship and intellectual discourse, takes place with less visibility, tracks 
much slower processes and movements, and has influence or effect in the diffuse 
terrain of ideational transmission. 











6 Posner, Public Intellectuals, 209-214. 
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To a degree, Posner admits to the paradox that the visibility of intellectual stars 
has no necessary relationship to their impact upon political processes or policy 
determinations. Discussing the effects of technology on social relationships, for ` 
instance, Posner asks us to ‘[cJonsider such innovations of the last half century as 
improved contraceptive and labor saving devices, fast food, and the automation of 
many tasks formerly requiring substantial upper body strength. Their interaction 
may well be a good deal more responsible for women’s emancipation from their 
formerly constrained role in society than The Second Sex or The Feminine 
Mystique.’ This is not a particularly profound assertion, nor does it deal in 
historical specifics, but it does at least signal the material and political complexity 
of intellectual influence and its relation to social change. The status of women 
ameliorated and the reasons for that include the intellectual mediation of 
technological change. There is, in other words, no singular cause of political 
change nor any easy measure of the impact of intellectuals either upon the process 
of technological innovation or upon the political marshalling of its social effects. 
As Posner indeed hints, the high visibility intellectuals may well arrive long after 
the event and offer what are best depicted as summations of a long term history. 
The successes, the visibility or zenith of a movement for radical change of status, 
come in the wake of a lengthy span of failure. 

The positivity of failure, the myriad not so visible attempts upon which a 
movement is built over time are of greater significance than the intellectual or 
academic stars who rally the cause or announce what is in historical perspective 
the final push by which the battle is won. That is not to downplay the significance 
of Simone de Beauvoir or Betty Friedan. They played an enormous public 
intellectual role both in popularising and in making things real. Yet it also has to 
be acknowledged that they came on the back of a long term of striving, they 
benefited from centuries of impetus toward enfranchisement that dates back, in 
modern terms, at least to the anonymous The Lawes Resolutions of Womens 
Rights, first published in the second quarter of the seventeenth century.® Fittingly 
enough, that earlier radical text was anonymous and seldom acknowledged even 
in law. 

It is tempting, adapting Foucault, to argue that it is time to behead the Kings 
and Queens of contemporary intellectual history. The law of hierarchical 
preferment is not simply a narcissistic projection, the expression of a desire to 
associate oneself with fame and influence, it is also an epistemic error. As Debray 
pointed out at length, media visibility and intellectual fame are tied to 
technologies of instantaneous communication and are subject to a law of fashion. 
Intellectual history, the long term of unspectacular failures and incremental 
successes, is neither visible nor newsworthy and yet it is precisely in the 
remorseless everyday of the dissemination of minor works or the transmission of 
secondary accounts and sources that an intellectual movement lives and grows. 
One could envisage, in these terms, a history of radical publishing, of minor 
journals, lecture circuits, discussion groups and chat rooms and it would be an 
almost entirely anonymous narrative of the everyday public intellectual sphere. 

The stars of academia and media are symptoms as much as they are causes or 
amenable to numerical ranking. Not to put too fine a point on it, Posner is 
addicted to visibility, to fashion and success. He also, however, recognises that 





7 Posner, Public Intellectuals, 250. 
8 Anonymous, The Lawes Resolutions of Womens Rights, or the Lawes Provisions for Women 
(London: J. More, 1632). 
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such addiction is as much a matter of entertainment, perhaps also of ego massage, 
as it is of intellect or ideas. He recognises, perhaps despite himself, that the 
intellectual is bound by an ethics of interpretation and one might reasonably add 
that this requires also an admission of political commitment or responsibility. The 
concern with authors and fame is literally an authoritarian obsession and by 
definition, because the sites of authority are strictly limited, there will be few 
authors who can claim distinction or the control that passes for influence within 
the Posnerian accounting. Decline is almost inevitable if the object of analysis is 
the authority of authors: a romanticised past of maitres penseurs or great men, 
auctors with auctoritas, an imaginary better time, is counterposed — wittingly or 
more often unwittingly — to the failings of the present author and of his or her 
contemporaries. It is hard to measure up to what never was. 

It is also hard to acknowledge the limitations and the finitude of even the most 
successful careers. The law of hierarchical preferment suggests that Posner’s 
obsession with deriding the lack of acumen and impact of his public intellectual 
peers, as also his concern with measuring influence and status, betray anxiety 
about his own social aura or public fate. Posner thus figures in the top 50 public 
intellectuals, and most significantly boasts more scholarly mentions than 
Dworkin, Amar, Fish, Nussbaum, Rorty, Tribe and Sunstein, his most immediate 
competitors. He claims he was persuaded by others to include himself in the lists, 
and thereby betrays I suspect a certain level of doubt about his authenticity as a 
public intellectual. Certainly the trajectory of his career suggests that Posner has 
sought over time ever to expand the sphere and generality of his opinions. One 
might note in this regard and without being unduly severe, that to the extent that 
Posner’s reputation will survive, it will be for his specialised work in law and 
economics, and it will be as a scholar and not as a public intellectual. When he left 
law and economics, he wrote copiously and unsuccessfully on jurisprudence. That 
latter work gained virtually no intellectual or public recognition. Pursuing an 
increasingly expansive ambit of production he also wrote on law and literature, 
and later on the philosophy of pragmatism. On the best of counts his legal theory 
was judged by scholars to be generic and mediocre, while his literary criticism and 
his philosophical divagations were at most the work of a competent and prolix 
dilettante. There can be little doubt that frustration at that lack of recognition was 
an impetus to his interest in public intellectual success. The desire for success 
masks a fear of failure. What is less obvious and perhaps harder to accept is that 
failure is the necessary accomplice and the inevitable end of even the greatest 
successes. Attention to failure, to its history, its particularity, its locality, 
transpires to have certain virtues, merits indeed that greatly exceed the merely 
numerical interest of the hit parade of largely instantaneous and usually 
ephemeral successes. 

First of all, even in Posner’s somewhat unreflective lexicon, failure is not the 
equivalent of lack of impact or influence. Failure is one measure of the short term 
entertainment value of an idea, or of what Guy Debord labelled its spectacularity. 
It is a function of immediate goals, and not of any more profound or long term 
consequences. Failure indeed is the stuff of the left and of radical intellectuals. The 
realm of authors and authority with which Posner is concerned is the expression of 
the status quo, of the establishment, of that which refuses to change. By contrast 
the public intellectual realm, the history of ideas, is much more the history of the 
advocacy of reform, change, or revolution. If the defining characteristic of the 
intellectual is the will to critique and the burden of political responsibility, then 
their project, that of fundamental social change, is bound to short-term failure, 
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while its successes are measured by reference to the longue durée, the long march, 
and so not to immediate outcome but to the process and trajectory of becoming. 

The second observation to be made is as obvious as it is overlooked. Historians, 
sociologists, politicians and judges are agreed that what has happened to the 
public intellectuals is that they have been deprived of their independence and 
bought out by the universities. It is an argument that is made most powerfully and 
amusingly by Russell Jacoby in his study of New York intellectuals and their 
demise which he also accounts for in terms of rising property prices and 
inadequate public transport.? Whatever the diagnosis of cause, the object of 
derision or lament is the mass university and the requirements it imposes of 
scholarly obscurity, tenure track conformity, or to borrow Lecourt’s phrase, 
‘mediocracy’.!° What is interesting is that the growth of the university is deplored 
by those, Posner included, who most benefit from it. Far from seeing the growth 
of the university as an opportunity, as a massive increase in and dispersion of 
intellectual influence and the circulation of ideas, the radicals and the 
conservatives have tended to band together to bemoan its lowering of standards, 
its accessibility or indeed in the most curious of senses its socialisation of ideas. 
Little account is taken of the fact that the classroom, lecture theatre, and campus 
all told are far more numerous in citizens, and overall are more expansive a public 
sphere than the scholarly review or the other public forums of intellectual media 
sound bites or evanescent web hits. 

It seems that public intellectuals hate sharing the limelight. Differently oriented 
scholars, successful pedagogues, authors of textbooks, even polemicists and 
proselytisers who devote themselves to campus causes and curricular projects, gain 
neither recognition nor respect. It is an antique notion of ‘high culture’, of great 
authors and great men, that is jealously preserved and viciously disputed. It is here 
that the hit parade is located and the status rankings are adumbrated. Here, in the 
context of a conceptually conservative decline, there is little or no space to share. 
That would certainly seem to be the case with respect to Posner and Dworkin, 
whose ‘nasty little spat’, or rather spats, seem bent on denying the intelligence if 
not the very existence of their opponent, as if belittling one’s peers was the most 
direct and effective mode of self-aggrandisement.'! The university here, and 
somewhat paradoxically, becomes a site of intellectual decline; a non-space; an 
institution devoted not to intellect but to bowdlerising, bemoaning, and belittling. 
The dismissal of the university, however, is also and unavoidably a dismissal of the 
greatly expanded realm of universitas, of universalia, of ideas, of spirit and of 
tenuously secular beliefs. 

The expansion of the sheer number of intellectuals means in the most obvious of 
senses that the public sphere of ideas becomes more populated, more diffuse, less 
easy to rank or number or assess. Equally interestingly the effects or influence of 
intellectuals is also more diffuse and dispersed. While there may be numerous 
aspects of university life or modes of production that deserve to be deplored, the 
fact remains that there is here, in the academy as well as outside it, a massive 
increase in the transmission of public intellectual, and even more strongly radical 
ideas. Whatever its other vices, the academy cannot be faulted for lack of coverage 
or absence of texts on all forms of radicalism, from Marx to the surrealists, from 
the English socialists to the situationists, from the ragged trousered philanthro- 











9 R. Jacoby, The Last Intellectuals (New York: Basic Books, 1987). 
10 D. Lecourt, The Mediocracy. French Philosophy since the mid-1970s (London: Verso, 2001). 
11 Posner, Public Intellectuals, 382. 
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pists to the Haymarket martyrs. Neither is there any shortage of works covering 
theoretical extremes from the philosophy of eros to the history of decay, from 
feminism to race theory, from transgender to cyber identities and even 
protonomics. Short term failures have to be measured against long term success. 
For all that the dispeptic Allan Bloom bemoaned the inadequacy of the 
curriculum, at least he was interested in students and the concrete and corporeal 
transmission of ideas through education. !? 

Setting aside the idealized realm of independent intellectuals, gentlemen of 
leisure, autodidacts, or aristocrats who had their own tutors, we can probably 
recognise now that all intellectuals have passed through the university system and 
many have remained within it. The economy of ideas, the public domain of the 
intellectual, has vastly expanded but it has also changed. It transmits through 
education, through the classroom, the reading list, and the examination. At the 
level of the lowest common denominator, it transmits structures, a language, and 
if nothing else the possibilities of the intellect and of the domain of ideas. Names 
may be forgotten, influence may be dispersed and intangible, but there in the 
teaching relationship, the dissemination of ideas, Posner’s economy of credence 
goods has multiplied massively. That is no small thing. 

Formulated in these materialist yet unglamorous terms, the critique of the 
public intellectual transpires not to be about media fashions and low cost 
entertainment goods, but rather it is a somewhat indirect call for responsibility 
within the universities. If the focus is upon the material reality of the transmission 
of ideas, then the university becomes the central object of analysis, of lines of 
power and of the knowledge base of control. The millions of students who pass 
through college and university education every year, and directly or indirectly 
experience public intellectual work, the critique of politics and the history of ideas, 
are the subjects or more simply the public that is most immediately engaged by 
intellectual work. They are, if a pun is permissible, the working class of knowledge 
based systems, the sphaera civitatis, the object of an intellectual responsibility or 
political commitment that is only obscured by the hit parade or the distractions of 
the star system. 


The law of diffuse returns 


Mediation in the dual sense of the changing technologies of university 
transmission, and in the alternate connotation of the scholarly form of the 
pedagogy of ideas, is key to any attempt to assess the diffuse market or the 
expanded dissemination of critical, theoretical, or public intellectual discourse. 
According’ to a note in the London Review of Books, Terry Eagleton, who 
incidentally does not gain a mention in Posner’s table of maitres penseurs, has sold 
over a million copies of his Literary Theory: An Introduction, since its first 
publication in 1983.1? Eagleton, a leading Marxist literary theorist based for most 








12 See, for example, the portentous A. Bloom, The Closing of the American Mind. How Higher 
Education has Failed Democracy and Impoverished the Souls of Today’s Students (London: Penguin 
Books, 1987) 122-137 on eros amongst students, and implausibly deploring, amongst other 
things, the fact that ‘today’s students never say “Pli always love you” °. 

13 London Review of Books 24:11 (June 6, 2002). T. Eagleton, Literary Theory: An Introduction 
(Oxford: Blackwell, 1983). His first and most esoteric work was Criticism and Ideology (London: 
New Left Books, 1976); and on comparable themes, there is also Eagleton, The Function of 
Criticism (London: Verso, reissued, 1996). 
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of his career at Oxford, though also a regular visitor at Duke University, offers in 
Literary Theory a radical historical prospectus and political critique of the various 
schools of twentieth century criticism. It is an accessible, informed, witty, and 
politicising work. It is unabashedly historical materialist, and it counterposes the 
various schools of critical theory — including untouchables such as deconstruction 
and psychoanalysis — to the social and political realities that generate them. It is a 
work of literary criticism that addresses, for instance, the nuclear bomb, 
feudalism, Victorian piety, the organisation of labour, race, and class. If it has 
sold over a million copies, it has been taught in tens of thousands of colleges and 
universities, and it has constituted the discourse or provided a frame of reference 
for generations of arts students. If Eagleton does not make the hit list, that is 
symptomatic of a problem with or simple failure to update the category of public 
intellectual. To understand what is wrong requires looking closer at Literary 

Theory and its implications. 

Eagleton is in the best of senses a courier. He is undoubtedly a public 
intellectual, a significant critic and theorist, a name, indeed a star in his own right. 
In itself that observation is of little interest: stars in the media firmament are a 
long way from earth. He is also, however, a conduit, a self-effacing and in essence 
innominate relay of a tradition and of its critical accompaniments. His short book 
offers a conspectus of theories and introduces the reader, the student, the public, 
to the fields of discourse opened up by Marx and Freud, Heidegger and de 
Saussure, but also attends succinctly yet seriously to the New Criticism as well as 
to Husserl, Iser, and to continental theory, to Barthes, Derrida, Foucault, Lacan 
and several more. There is no entry for Eagleton in the index, however, and much 
though he may have made a name through critically composing and relaying a 
complex tradition, the real value of his work, or rather of this work, lies in a 
narcissistically modest yet politically crucial intervention into the curriculum. It is 
there, in Althusser’s terms, that the political subject is formed, it is there that the 
symbolic framework is reproduced or contested, it is there that radical tradition 
expands or contracts, grows cold or waxes hot. 

The curiously obvious point about the academicisation of the transmission of 
knowledge or the literate dialogue associated with the public intellectual sphere is 
precisely that it concerns transmission, the reproduction of structures or symbolic 
frames and tools. It is not in essence a matter of today’s news; nor is it a matter of 
current stardom. It is a question of the growth of the university, of the role of the 
expanded class of academics, of the development of the disciplines and their 
genres. It is also a matter of subject formation, of teaching and the entry it 
provides into the symbolic understood in terms of the media, their laws, and their 
representation of laws. 

Depicting nine gates to hell, his somewhat apocalyptic portals into the age of 
hommedium or media man, Debray offers the following aphorism: ‘[t]he age of the 
intelligentsia will be the age of the greatest unintelligence’.‘4 Whatever the virtues 
of that opinion, weighed in the scale of accuracy that Posner wields to chastise 
public intellectuals who make predictions, it would seem to have Posner’s thesis to 
rights. Posner’s critique of public intellectuals is in the end predicated upon the 
lack of substance to their opinions and the inaccuracy of their predictions. He 
shows wittily and well that Elaine Scarry’s theory of airplane crashes ~ they are 
caused by bad vibes (electromagnetic force fields if I remember correctly) — or 
Akhil Amar’s prediction that the Supreme Court would not intervene in Bush v 
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Gore were both under-informed and wrong.!° His list of examples is telling but 
primarily for the reason that it underscores not so much the decline of the public 
intellectual sphere but the complex yet in many respects limited role of the media 
as a literate enterprise or meaningful intellectual sphere. 

The structural law of the media is that it reacts, diffuses, and dissipates after the 
event. Any meaningful discussion of the role of the public intellectual thus has to 
focus on what Alain Badiou terms the event, the singular and immediate, that 
precedes and subsists through the translations and deformations of media 
representation.'° The event is that which escapes the extant norm or law, it is the 
incalculability of lived change, the future in the sense of that which could not be 
predicted. The point can be made inversely. When Christopher Hitchens 
advocates the trial of Henry Kissinger as a war criminal, he is not making a 
prediction that it is in any sense likely that Kissinger will ever appear before an 
international tribunal.” He is making an argument that is ethical and normative 
and in some degree contributes to the language and the norms against which 
history is written and future foreign policy is accounted.'® By the same token, 
when Amar predicted that the Supreme Court would not get involved in Bush v 
Gore his prediction was not empirical but in effect ethical and again must be 
understood as an intervention into the critical reception of that decision. The 
examples could be multiplied. When Dworkin or other public intellectuals sign 
petitions, are named in advertisements, or in some other manner offer high 
visibility opinions, it is within and according to the laws of the medium selected. 
The university has its norms, the broadcast media have theirs, and only those who 
somehow missed the usual course of studies in rhetoric or communication would 
imagine that the same interpretive schema should be applied to both. 


Conclusions 


The rhetorical form of the videosphere is in technical terms iconic.!* The icon, the 
face, the visible, offers a hyperbolic replacement for the legible. The icon is in this 
regard both a depiction and an emblematisation of the face represented. It is 
iconic in the dual sense of being a licit image and of being accessible by virtue of 
synthesis and reduction to emblematic forms. The stars, the talking heads, the 
most visible public intellectuals observe a code of instantaneous opinions, and in 
particular the dramatic norms of news as entertainment. Judged by those norms, 
inaccuracy of prediction or wildness of assertion may as likely be signs of 
sophistication or of distance from the medium as they are of some improbable 
decline of scholarly standards or of truth. A perspective predicated upon long- 
term intellectual mapping of trends and trajectories, as also a prediction premised 
upon scholarly apprehension of legal or philosophical normative prescriptions are 
unlikely to tally well with either the frenzy of media reporting or the short-term 





15 Posner, Public Intellectuals, 92, 39. 

16 A. Badiou, Ethics. An Essay on the Understanding of Evil (London: Verso, 2001) 43-45. 

17 C. Hitchens, The Trial of Henry Kissinger (London: Verso, 2002). 

18 Ironically, Hitchens’ swingeing critique of Henry Kissinger, and the film that is in part inspired by 
it, have the effect of catapulting Kissinger to the top of Posner’s list of public intellectuals. 

19 For Debray, who is here the most impressive chronicler of changes, the videosphere operates 
according to norms of attraction and through the influence of apparitions, meaning phantoms, or 
ghosts. See Debray, Cours de médiologie générale (Paris: Gallimard, 1991) at 386-387. For a 
translated version of a similar argument, see R. Debray, Transmission (New York: Columbia 
University Press, 2000). 
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outcome of policy or other debates. To borrow a Lacanian idiom, one could say 
the media operate according to a principle of lack or a norm of the absence of 
depth: entertainment is predicated precisely upon the superficiality of thought — 
the absence of ponderous, slow, scholarly thought — and upon the theatre of 
dramatic action rather than upon discourse for its own sake or for the sake of 
knowledge alone. 

One can certainly make the argument that the real world has become a myth, 
but it is much too schematic. Posner addresses his analysis of public intellectuals 
to a very small class of (potentially) politicised beings, academics who translate, 
transpose or revise their thought for mass media consumption and reproduction. 
That small spectrum of displaced intellectual work does not have much causal 
political role and could hardly be thought likely to roll back the structures of 
corporate interest or of politician’s complicity with it. Such work, however, is not 
without effect either, it forms or mediates public opinion, and it is to be 
understood in terms of such a role. In the end, however, the stars are stars, and the 
terrestrial forms of public intellectual work are much more immediate, proximate, 
and frequently innominate. 

Consider as a final example, and contrary to the regime of visibility that Posner 
postulates, the role of legal intellectuals in lawmaking. It is operative in all three 
branches of government: the judiciary, the executive, and congress. Take the 
judiciary first. They are academically trained and many have either been 
academics or have taught at law schools at some point in their careers. They 
are subjects of the university and products today of its much lamented but 
nonetheless greatly expanded role. Judges make law and they do so in the same 
manner as any other intellectual workers, they respond to structures, they 
interpret, and judge. Aside from their structural place and proximity to the 
university, the intellectual influences that form judicial opinions and produce new 
judgments and thence new laws are relatively easy to trace. The judicial clerks are 
recent graduates of law school, and they clerk as researchers who aid the judge in 
finding the intellectual roots or principles upon which to decide cases. The clerk 
offers the judge a redaction of prior decisions and their academic commentaries. 
These are written into the new law and interestingly this tends to be innominate, 
not just because it is in the main structure or tradition that is interpreted, revised 
or expanded, but because influence concerns, as the etymology of the term 
suggests, the unseen. 

According to Duxbury’s study of jurists’ influence upon judges, the greatest 
influence is that which is least visible.” It is diffuse, generally unglamorous, 
unacknowledged or partially cited. The most obvious instance would be the 
impact of feminist theory upon judicial lawmaking. The feminist public 
intellectuals are not cited. The feminist scholars are neither noted nor referenced 
in the sea change that occurred from the seventies on. New equitable doctrines 
such as restitution sprang up in new contexts, ‘tender treatment’ of the wife in 
commercial transactions abounded, remedies proliferated, trial procedures were 
reformed, archaisms such as the marital rape exception were retired. All of this 
judicial activism took place in the context of legislative changes as well, but the 
point remains that the judicial culture radicalised and those who enter law school 
now learn different things from the public intellectual work of both judges and 
scholars. The roll call of scholarly articles in judicial opinions in the U.S. is much 
more extensive than in other jurisdictions, and it is curious in many respects that 





20 N. Duxbury, Jurists and Judges: An Essay on Influence (Oxford: Hart, 2001). 
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Posner performed no empirical study of juristic influences that are easily available 
on LEXIS or NEXIS or WESTLAW. Had he done so he would have been forced 
to the conclusion that there is a disciplinary mediation of ideas and a norm of 
diffuse appropriation that leaves many of the more famous stars to the fate of 
innominate circulation in the tellurian form of their acolytes or legal 
disseminators. 

Irigaray remarked some time back that men often seem to get more pleasure 
from making laws than making love.” If there is any truth in that proposition, 
and history would suggest that there is probably not a little, then some of the 
greatest of intellectual successes are little acknowledged and seldom by name. The 
interlinear glossators, the interpositae personae or interpreters of law, the scholars, 
jurists and judges, may well lust after influence and the eros of lawmaking 
prowess, but it is not in the end footnotes or acknowledgements or even a place on 
the hit parade that they gain or desire. Influence is structural, delayed, indirect, 
and most usually innominate. To which one could add a sociology of the 
intellectuals who follow on the coat-tails of the executive branch, who serve in 
government, who administrate, and who lobby or advise in less spectacular 
circumstances than expert witnesses in hearings or trials. 

In sum, far from exhausting debate, Posner’s idiosyncratic study poses a number 
of fascinating enigmas about the current trajectory of intellectual life. His book 
ridicules the intellectual media stars, the top 100, as obscurely academic sources of 
misinformation and poor prediction. The logical corollary of his position is that 
attention be then turned to the university as the source of public intellectuals and, 
at least in my argument, the primary and in structural terms most public sphere of 
dissemination and influence. The reason for that, and the worst misnomer in his 
book, is the notion that he has produced a ‘study’ either of public intellectuals or 
of their decline. Posner is the victim of his own genre. He is a judge, and judges 
write opinions. An opinion is defined from early on as a judgment resting on 
grounds insufficient for positive proof, or in the terms of a fourteenth century 
poem ‘opinion is while a thing is non certaine, and hidden from mens very 
knowledge, and by no parfite reason fully declared’.?” Posner opines and the status 
of his opinion is well captured by the poem. Outside of that opinion and on the 
back of the material history of intellectuals and of the transmission of ideas, there 
is less a hit parade than an economy of diffuse returns. 





21 L. Irigaray, Speculum of the Other Woman (Ithaca: Cornell University Press, 1985) 39. 
22 T. Ush, Tesament of Love ii.i. (Skeat ed.), 1. 60, cited in the Oxford English Dictionary as the 
illustration for the first definition of opinion. 
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Ariel Porat and Alex Stein, Tort Liability Under Uncertainty, Oxford: Oxford 
University Press, 2001, xii +214 pp, hb £50.00. 


Ariel Porat and Alex Stein have written an exceptionally lucid, challenging and 
innovative book about an important legal topic: the allocation of tort liability in 
cases involving uncertain facts. Confining themselves to English and American 
tort doctrines (p 1), the authors examine the ‘solutions’ that the law has already 
developed to the uncertainty problem, aiming ‘to place these solutions on a 
principled footing and to supplement them with a comprehensive treatment of the 
uncertainty problem’ (p 11). Though the authors claim that their book ‘provides a 
comprehensive and updated doctrinal picture’ of those solutions (p 13), they state 
that their primary objective is normative rather than expository: they hope to 
contribute ‘by offering a systematic analysis of the problem and by identifying the ` 
ways in which it can be resolved’ (p 13). Of the latter, the most striking is the 
advocacy of their novel creation, the ‘evidential damage’ doctrine which they 
argue should be applied to ‘cases in which the existing uncertainty and the 
consequent inability of the court to determine the facts accurately result from a 
person’s wrongful conduct’ (pp 14-15). The intellectual posture of the authors and 
the most likely audience to appreciate their achievements are flagged by their 
sanguine embrace of ‘ideal’ theoretical models and their statement that ‘our 
discussion and proposals rest upon two principal theories of tort liability: that of 
deterrence and that of corrective justice’ (p 11). No room here for ‘mixed’ theories 
of the common law that seek to capture its diversity of concerns! 

The succinct and excellently structured text is broken into seven chapters. 
Chapter 1, titled ‘liability under uncertainty: allocating the risk of error’, evaluates 
the preponderance-of-the-evidence standard under which ‘the party whose 
evidence preponderates that of her opponent must prevail’ (p 18). After a 
rigorous analysis and application of the two ideal models of tort, this basic civil 
proof rule is found to be ‘both generally efficient and justified on grounds of 
equality and corrective justice’ (p 57, emphasis added). This is not a surprise. 
Deterrence theory and corrective justice have both been constructed by ‘high’ tort 
theorists to have remarkable ‘give’ in their ability to rationalize existing tort rules. 

Chapter 2 notes that in some exceptional cases there is a ‘tension between the 
burden of proof [rule] and tort law objectives’ (chapter title). While tort law has 
developed exceptional rules to supplement the basic civil proof rule, the authors 
argue that there remain five classes of fact situation where even these special rules 
do not provide a satisfactory outcome when judged by deterrence and corrective 
justice criteria. These are described as: 

(a) Cases of wrongful damage where the wrongdoer is unidentifiable (p 58). This 
class is confined to cases where all sources of risk are wrongful (that is why we 
know the damage is wrongful and that the victim is injured by a wrong), but we 
know that only one source is involved in the production of the damage. Cook v 
Lewis [1951] SCR 830 is a Commonwealth example. 

(b) Cases of wrongful damage where the injured party is unidentifiable (p 70). 
This class is given a confusing title by the authors. For example, one case they cite 
as in class b is where the defendant’s wrongful conduct adds 25 per cent more risk 
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of cancer to the background risk. The problem is that the claimant cannot prove 
her cancer was due to that added ‘wrongful’ risk rather than the innocent 
background risk. Since elsewhere in their classification ‘wrongful damage’ is used 
to mean ‘wrongful damage suffered by the claimant?’ the authors should not have 
described class b in terms of ‘wrongful damage’. The authors should have 
described class b as one where: not all sources of risk are wrongful (so we do not 
even know if a particular victim was injured by a wrong); yet the defendant’s 
wrong was so widespread that we can assume it did injure some individuals but it 
cannot be determined if the claimant is one of those. Reay v British Nuclear Fuels 
Plc [1994] 5 Med LR 1 is a Commonwealth example, though not one cited by the 
authors. 

(c) Cases of wrongful conduct that may or may not have resulted in damage 
(p 73). This class is not confined to cases where all sources of risk are wrongful, so 
we do not know the damage to the victim was caused by a wrong, nor do we know 
that the defendant’s wrong injured anyone. Hotson v East Berkshire Area Health 
Authority [1987] 2 All ER 909, Wilsher v Essex Area Health Authority [1988] 1 All 
ER 871 and McGhee v National Coal Board [1972] 3 All ER 1008 are 
Commonwealth examples. 

(d) Cases of damage wrongfully inflicted by separate wrongdoers, where it 
cannot be determined which part of the damage was caused by each wrongdoer 
(p 76). 

(e) Cases of damage originating both from a wrongdoer and a non-wrongful 
cause, in which it cannot be determined which part of the damage was caused by 
the wrongdoer (p 81). Bonnington Castings v Wardlaw [1956] 1 All ER 615 is often 
taken as a Commonwealth example of class e, though it is important to note that 
today there is a medical basis for causal apportionment of the relevant damage in 
that case (pneumoconiosis). (On this, and for further discussion of issues raised in 
this review, see Jane Stapleton, ‘Lords a’leaping Evidentiary Gaps’ (2002) 10 Torts 
Law J 276). 

Chapter 3 considers the res ipsa loquitor ‘licence to infer’ the negligence of the 
defendant. Chapter 4 evaluates but rejects the notion that there should be liability - 
merely for tortiously creating risk. Chapter 5 then considers existing and possible 
forms of collective liability as ways to tackle liability under uncertainty about 
facts. These chapters are rich with intriguing, if often elaborate, analyses. 
Theorists in the US will devour these chapters with relish. Their influence in the 
UK and other Commonwealth jurisdictions is likely to be small, just as the 
influence of other tort theory that has not been closely derived from the legal 
reasoning set out in actual modern case law has been slight. 

It is in Chapter 6 that the authors turn in earnest to their novel idea of liability 
for uncertainty, or as they prefer to describe it: the ‘evidential damage’ doctrine. 
Under the doctrine the defendant would be responsible for evidential damage if 
his wrongful actions have impaired the claimant’s ability to establish the facts 
necessary for winning a conventional tort claim (p 161). Though the analysis is as 
skillful as it is fascinating, this reviewer has, as reviewers are perhaps expected to 
have, some reservations to air. 

Now it is true that many would see strong arguments to support the 
development of a new tort to cover the wilful destruction of evidence. Certainly 
practitioners in the medical negligence field are very familiar with the frustrating 
phenomenon of crucial data being ‘lost’ in the files of a defendant hospital. There 
may even be a sound case to be made for imposing broader duties of care in 
relation to the generation and storage of information that may be legally 
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important. Certainly, some courts in the United States have been attempting to 
construct a tort to cover such wilful or careless ‘spoliation’ of evidence (see, eg, 
Holmes v Amerex Rent-A-Car, 710 A.2d 846 (DC 1998)). But the cause of action 
that Porat and Stein advocate is far wider in coverage and more normatively 
ambitious. 

The idea is that where ‘the inability of the court to determine the facts accurately 
results from a person’s wrongful conduct...that person can be blamed for the 
uncertainty of the case’ (p 160). As a practical matter this seems, at first sight, to 
be a workable rule. Take the ‘single hit hunters’ case’ exemplified by Cook v Lewis. 
In claiming that their evidential damage doctrine ‘resolves’ this case (p 186), the 
authors assert that each hunter had inflicted evidential damage on the victim. 
Presumably this was not because each hunter was under and breached a duty to 
advance the science of ballistics to the point that, when they subsequently shot 
their guns, the fatal bullet could be traced to the correct gun. Rather, it seems the 
authors base the evidential damage claim on a hypothetical where one hunter had 
not existed. If that had been the case, the court would have been able to determine 
the facts: namely, which gun fired the fatal bullet. But there is no normative basis 
for using such a hypothetical. On the other hand, there is a normative basis for a 
different hypothetical, one that turns, not on a hunter’s presence, but on the effect 

` of the, normatively significant, wrongfulness of his conduct. When we want to ask 
if the defendant’s wrongfulness played a part in the history of an outcome (such as 
evidential damage), the correct causal hypothetical is: what would have happened 
had the hunter fired his gun but done so with care. In situations where, had a party 
taken care, his conduct would have posed no risk of the outcome (contrast the two 
non-wrongful hunters in example B, below) and there is only one other source of 
risk, as in Cook v Lewis, this approach will generate the outcome the authors 
require. Had hunter 1 discharged his gun but shot carefully, the court would have 
been able to determine the facts: namely, that hunter 2 fired the fatal bullet. 

But Cook v Lewis is a rarified example. More realistic are situations where there 
was more than one source of risk and/or some sources of risk were non-wrongful 
(that is, the source posed a risk of the outcome even though it was not the result of 
carelessness). Here the authors’ analyses sometimes seem strained, inconsistent or 
troublingly selective. First, consider a Cook v Lewis-type case where there are 
three careless hunters but only one bullet hits the victim (example A). Here it is 
hard to see how any individual wrongdoer has added to the evidential gap that 
would have existed anyway, so the reader might have expected the authors to say 
that their evidential damage doctrine does not apply to this case. Even if 
defendant 1 had not fired carelessly the court would still have found it impossible 
to determine the source of the fatal bullet: defendant 2 or defendant 3. But this 
leaves the victim facing the traditional rules of proof which would allow all 
hunters to escape liability for the death. The injustice of this result, as great as in 
Cook v Lewis, is similar to that which prompted the House of Lords to abandon 
the traditional approach to the proof of past facts in Fairchild v Glenhaven Funeral 
Services Ltd & Ors [2002] 3 All ER 305, alas decided too late to be considered by 
the authors. In that case, the victims (of mesothelioma) had been wrongfully 
exposed to asbestos at work by a sequence of careless defendants. It might seem 
odd if the radical new Porat/Stein doctrine did not assist claimants in cases such as 
example A. 

In fact the authors do apply their evidential doctrine to the three-careless- 
hunters example to help the claimant over the evidentiary gap against each of the 
three hunters and thereby achieve the same compassionate result as that achieved 
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in Fairchild. They assert that ‘each would be liable in an amount equal to one third 
of the direct damage’ (p 186, footnote 2). But if the evidential damage doctrine 
applies to this case it must incorporate a very strained and odd perspective from 
which to judge whether ‘the inability of the court to determine the facts accurately 
result{s] from a person’s wrongful conduct’ (emphasis added). It is not apparent 
how the wrong of the first hunter results in the worsening of the difficulties a court 
would have faced in determining the facts accurately, compared to the situation if 
the wrong of that defendant had not occurred. Put in more practical ways this 
objection can be stated as: how is the claimant to show, on the balance of 
probabilities, that the wrong of any one individual hunter has impaired the court’s 
ability to determine the facts? How can the claimant show that his or her inability 
to pinpoint the origin of the fatal bullet was, on the balance of probabilities, 
attributable to the wrong of any one individual hunter? 

Secondly, if the evidential damage doctrine applies in this case, consistency 
would seem to require that it also applies to a three-or-more-sources-of-risk case 
where only one source is wrongful. Yet the authors suggest that their doctrine does 
not apply to these cases (p 170). Consider a three-hunters’ case (example B) where 
the firing by two of the hunters (hunter 2 and hunter 3) posed the same risk to the 
victim as in example A but was non-wrongful for some reason. If the defendant in 
example A is liable under the doctrine because ‘the inability of the court to 
determine the facts accurately results from’ his wrongful conduct, why is the 
defendant in example B, hunter 1, not also liable for the evidential damage 
‘resulting from’ his wrong? Why and how is the wrongfulness or innocence of the 
other two sources of risk relevant to the evidential damage doctrine? Do Porat and 
Stein only want their doctrine to apply where there is at least one other 
wrongdoer? If so, why is this? Of course there are sound reasons for applying the 
traditional rules here and refusing to allow the claimant to jump the evidentiary 
gap. These reasons motivated the House of Lords to deny the claimant’s claim in 
Wilsher v Essex Area Health Authority, a case of multiple sources and diverse 
types of risk only one of which was wrongful. But these reasons have nothing to 
do with the alleged ‘evidential damage’ the defendant’s wrong has or has not 
caused. 

In short, the authors have not set out clearly a free-standing characterisation of 
those fact situations that would attract their doctrine. The spread of examples they 
offer does not tell us enough about the doctrine, especially where and why it does 
not apply. As is the case with current doctrinal attempts to handle uncertainty in a 
just manner, what seems to be ‘doing the work’ for Porat and Stein is not 
wrongfulness in relation to the creation and preservation of evidence, but a matrix 
of factors, not all of which are apparent from their text. While the spoliation of 
evidence route may bear fruit for claimants, we may doubt whether the evidential 
damage doctrine as currently expressed will attract widespread practitioner and 
judicial interest, at least in the UK and other Commonwealth jurisdictions. 

Underlying the breadth of Porat and Stein’s vision is an attention to detail 
which is sometimes dangerously selective. Under the law as it seems to stand at the 
moment in Britain the availability of statistical estimates of contribution to risk is 
crucial to whether the courts will allow the claimant to jump the evidentiary gap, 
albeit crucial in the opposite way one might expect. The contrasting approaches 
taken in the Lords’ decisions in Hotson (statistics available but claim rejected) and 
McGhee (statistics not available but claim allowed) produce an anomaly that is 
such a glaring feature of this area of English law (see Gregg v Scott [2002] EWCA 
Civ 1471 (29 October 2002) paras 101-102) that one would have expected the 


© The Modern Law Review Limited 2003 311 


The Modern Law Review [Vol. 66 


authors to be especially alert to the significance of whether estimates of 
contribution to risk were available. Yet in their introduction of class c (p 73), 
cases of wrongful conduct that may or may not have resulted in damage, they cite 
both the fact situations in Hotson and McGhee as examples of that same class. 
Later the authors argue that the amount the person using the evidential damage 
cause of action should receive is linked to the expected value of the claimant’s 
direct-damage lawsuit as it was prior to the infliction of the evidential damage 
‘multiplied by the probability of the allegation that the direct wrongdoer (or the 
originator of the relevant risk of damage) actually inflicted that damage’ (p 168). 
Yet this is the very statistical evidence that the claimant in McGhee did not have. 
So the authors would seem to have set a trap for themselves when they come to 
apply their evidential damage doctrine to class c (p 195): for the statistics that are a 
requirement for their doctrine to be applied are only available in Hotson, not 
McGhee. The trap is evaded, however, because they only attempt to apply their 
doctrine to Hotson with no mention of McGhee. Ironically this selectivity means 
that they do not provide the reader with an indication of how they would regard 
the most explosive decision on causation in recent decades: the application of the 
McGhee decision in Fairchild. 

Three final quibbles. There are some errors in the analysis of case law. For 
example, Holtby v Brigham & Cowan (Hull) Ltd [2000] 3 All E.R. 421, a case 
involving the cumulative disease of asbestosis, is incorrectly described as one 
involving an ‘indivisible’ (p 79) injury. At the time Holtby was decided medical 
science could and did provide some sort of basis for dividing the total condition at 
trial between the individual exposures to asbestos suffered by the victim. 

There are also some notable omissions from the discussion. For example, the US 
civil justice system continues to spiral out of control from the volume of asbestos 
claims, 500,000 so far and projected to reach well into the millions. A concerted 
consideration of this phenomenon would have allowed the authors to report that 
US courts have, among other techniques, adopted an approach to evidential 
uncertainty crudely similar to that in McGhee. More importantly it would have 
alerted them to the importance of a high level of sensitivity, when dealing with US 
materials, to the institutional competition between judge and jury that lurks as a 
major force behind overt US doctrine. 

Finally, it is disappointing in a text claiming to provide ‘a comprehensive and 
updated doctrinal picture’ of English and American tort doctrine concerning 
uncertainty that the authors mention Wilsher, surely on all law students’ reading 
lists, only once and in a footnote. The same neglect is shown to other key British 
cases such as McGhee (one mention in a footnote) and Bonnington Castings (no 
mention). 

Despite this reviewer’s skepticism about the future in Commonwealth 
jurisdictions for their ingenious doctrinal creation, Porat and Stein’s admirable 
text is one so timely, well expressed and ambitious in its aim that no scholar 
working in the field can afford not to read it carefully and address its thesis with 
determination. 


Jane Stapleton™ 





* Law Program, RSSS, Australian National University; Ernest E. Smith Professor, University of 
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Deryck Beyleveld and Roger Brownsword, Human Dignity in Bioethics and Biolaw, 
Oxford: Oxford University Press, 2001, x + 288 pp, hb £45.00. 


What are the implications for human dignity of selecting the genetic characteristics 
of offspring, and of claims that one can own or commodify human body parts? 
What is the bioethical and biolegal role for dignity in patenting and contracts, and 
in questions of prolonging life, denying death and cosmetic augmentation? Do 
various kinds of euthanasia violate human dignity or honour and express it? Is the 
production of a hybrid between human animals and non human-animals a 
violation of human dignity? These are some of the daunting questions that the 
authors explore in this timely new work. 

Many legal and ethical theorists today, Ronald Dworkin for example, would 
insist that in order to make any progress on questions like these one should work 
from the ‘inside-out’, not ‘the outside-in’. In other words one should take these 
very concrete problems and confront them with general theoretical issues only as 
and when the need arises. The alternative method, from the ‘outside in’, begins in 
general theory and seeks the applications later. Beyleveld and Brownsword are 
squarely in the second camp. They do not set out immediately to answer the 
practical questions that concern them by the use of their own intuitions. Rather 
they spend over half of the book adapting a theoretical framework derived from 
Alan Gewirth from which answers to the practical questions are ultimately to be 
derived. They claim that the answer to the question of what dignity demands in 
bioethics and biolaw is the same as the answer to the most general question of all: 
what is ‘the supreme principle of law and ethics’? ‘The supreme principle of law 
and ethics’, they tell us, is the principle of ‘generic consistency’ (PGC) as 
formulated by Gewirth. This principle requires agents to ‘act in accord with the 
generic rights of all agents’. Generic rights are rights to generic needs of agency. 
Needs of agency are generic if they are ‘prerequisites of an ability to act at all or 
with any general chances of success, regardless of the purposes being pursued 
(p 70). The PGC is a demand of rationality in their view; to deny it is to 
expose oneself as irrational. Supreme in law and ethics, the principle is also 
therefore supreme in bioethics and biolaw and is the supreme principle of dignity 
(p 77). 

As this briefest of summaries will suggest, the authors favour a view of dignity 
which stresses the value of agency. Many of their practical conclusions reflect this 
value — for example, ‘commodification cannot be a violation of the dignity of the 
source of ... body parts’ (p 194) and ‘Property and commerce in body parts, as 
patents on inventions derived from human tissue, are compatible with dignity’ (p 
218). In a short review, there is not enough space to follow the authors on the long 
journey from first principle to practical conclusions and their various qualifica- 
tions. It is clear, however, that anyone working on similar questions in the future 
will need to pay close attention to the authors’ sophisticated arguments for the 
centrality of agency to dignity in all of the contexts they examine. 

The major reservation about the book, however, lies in what makes it most 
distinctive: its philosophical approach. A number of contemporary writers, 
Bernard Williams, Thomas Scanlon and Ronald Dworkin among them, have 
made forceful arguments in various different ways casting severe doubt on the 
point of attempting to justify morality externally. So far as the authors of the 
present work are concerned, such a project must on the contrary be undertaken 
for the basis of morality cannot be mere ‘contingent acceptance’, as this leaves 
morality hostage to ‘humans having the right attitude’. If we lose the attitude, in 
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other words, we lose the morality. It is this that should propel us to a search for 
‘rational defensibility’ for morality (p 68). It is a pity the authors did not spend a 
little longer on explaining what they mean by ‘contingent acceptance’ here, and 
what is allegedly wrong with it. At times they appear to suggest it would be an 
understanding of morality akin to that of Lord Devlin (p 45). But Devlin’s views 
are uniformly rejected by the authors mentioned above who also deny the need, 
and perhaps intelligibility, of an external, rational justification for morality. 
Rejecting Lord Devlin and similarly naive relativist views of morality will not 
commit one to the need for an external justification of morality. 

Even if one leaves this point aside and agrees to accept in principle that morality 
should have an external, rational justification, it can be very difficult to follow how 
some of the authors’ specific arguments work. As already mentioned, they claim 
that it is rationality that demands of us that we accept the PGC. In chapter 4 the 
authors offer two arguments in support of using the PGC as the governing 
principle in appeals to human dignity. The first of these is that agents contradict 
that they are agents if they do not accept the PGC as supreme. So if I deny the 
truth of the PGC I reveal myself as an irrational person, since I deny agency but at 
the same time rely on agency to make the denial. A concern with whether or not 
one is contradicting one’s agency will be unfamiliar to most, but this would not 
matter if, in applying the idea, the authors could make it sufficiently clear and 
determinate. But one wonders if they have. One application of the principle 
concerns assisted suicide. They claim that if my purpose is suicide, I do not deny 
that I am an agent: 


My particular purpose is to put an end to my life. For the fulfilment of this particular 
purpose, I need and must value my own existence. Beyond this, however, I no longer value 
my own existence. And crucially, for a Gewirthian, an agent thinking such thoughts does not 
contradict its status as an agent (p 241). 


It is difficult to know what to make of the claim that I do not contradict my 
agency by making absolutely sure that I will never again be able to exercise it. And 
one wonders what the same reasoning would say about slavery. On this argument, 
is not slavery also permissible? If my particular purpose is to put an end to my 
freedom to decide for myself, ‘for the fulfilment of that purpose must I not need 
and value my own freedom, but beyond this, no longer value my freedom?’ In fact, 
elsewhere, the authors do address the question of slavery and its relationship to 
the PGC, and are concerned (unsurprisingly) to deny the acceptability of 
consenting to one’s own enslavement: 


... under the PGC, it is not so much that I may not sell myself into slavery as that I cannot do 
so. If I purport to sell myself into slavery, then I deny that I have the generic rights, which I 
can do. But I cannot give up the generic rights, and to sell myself into slavery is to give up the 
generic rights. Having the generic rights I may, even if I have agreed to submit my will to that 
of another, reassert my rights to freedom and free myself, which true enslavement does not 
permit. Hence any agreement to submit one’s will to that of another cannot be unlimited 


(p-190). 


So we cannot sell ourselves into slavery without contradicting that we are agents, 
but we can kill ourselves in certain circumstances without contradicting that we 
are agents. But the reassertion of my rights is not possible if J have put an end to 
my life, any more than if I have enslaved myself. One starts to wonder whether the 
idea that one is contradicting one’s own agency is doing any serious work here. 
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The difficulty is of course not with the conclusion itself, but with the suspicion that 
it is somewhat ad hoc. This, in turn, makes one wonder if one is also losing the 
claimed advantages of the authors’ ‘rationally secure’ approach, that it is saving us 
from the contingency into which alternative approaches lead us. 

I mentioned that two arguments were given for using the PGC as the governing 
principle in appeals to human dignity. The second argument is that anyone who 
accepts that there are human rights in a certain sense must grant the PGC its 
governing role or contradict acceptance of such rights (p 69). This argument is 
more plausible than the first, but there is something odd about it nevertheless. 
What is odd is that it appears to be addressed to a very limited range of people. 
For the authors do not mean to address it to just anyone who accepts that there 
are human rights, but only to those who believe that holders of human rights may 
in principle waive the benefits that the exercise of these rights confers. In other 
words, they are talking to holders of the ‘will conception of rights’ (p 69). 

However, in contemporary debates about rights, one can hardly say that the will 
theory has anywhere near carried the day. The interest theory has at least as many 
powerful advocates (Waldron, Raz and McCormick, to name but three) as the will 
theory. The fact that the addressees of the second argument for the PGC make up 
such a limited class is not only a problem in the theoretical part of the book. It 
becomes something of a distraction when the practical applications are being 
discussed. Take, for example, the discussion of euthanasia. Clearly competent 
adults are in a position to control remedies and waive rights; hence the will theory 
is potentially well placed to explain the nature of what rights they hold. But, as the 
authors are aware, this is not true of some of the other contexts in which the 
question of euthanasia is raised — in relation to infants, for example, or cases of 
patients in a Persistent Vegetative State whose wishes as to their own treatment 
are unknown. The ideas of agency and waiver of rights are of no help here. To deal 
with problems that arise where we are concerned with an entity lacking the powers 
of agency, the authors rely on other ideas which all in various ways treat non- 
agents as if they were attenuated versions of full agents. In particular, they make 
much of a ‘principle of precaution’ (p 119) which demands that we must be 
concerned about how certain we are that (say) Tony Bland, while undergoing 
treatment for PVS, was not in any sense an agent. Our concern, furthermore, must 
keep us from acting prematurely on what look like well-grounded beliefs as to a 
lack of agency. 

The authors are right, of course, that there are manifold epistemic problems in 
deciding who has the power of agency. But to the advocate of the interest 
theory this whole approach may seem misguided. For if one takes rights to be 
interests which are sufficient reasons for imposing duties on others, the questions 
one must ask about all patients in the current context is, ‘do they have interests?’ 
and ‘are these interests sufficient reasons for imposing duties on others?’ The 
authors’ second argument for the PGC simply misses the significant number 
that holds to this view rather than to the will theory. One other worry is this: if we 
are certain that PVS patients lack agency, does this then mean that they lack 
dignity? 

Despite these reservations, I believe that this book is a valuable addition to the 
growing literature on bioethics and biolaw. Its arguments concerning the 
importance of agency to human dignity deserve attention, even if there are 
obscurities in how exactly the arguments are derived and in their theoretical 
foundations. Even if we agree with Dworkin that we should reason from the inside 
out and that our theories should be bespoke, made for the occasion—as he would 
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say, Saville Row, not Seventh Avenue—we should accept that one can also dress 
pretty smartly by shopping on Seventh Avenue. 


John Stanton-Ife* 














* School of Law, King’s College London. 
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The Frontiers of Legal Analysis: Reframing the 
Transition in Northern Ireland 


‘Colm Campbell, Fionnuala Ni Aoláin and Colin Harvey” 


British constitutional legal discourse is structurally limited in its capacity to 
capture the complexity of the Good Friday Agreement. Rather than assessing the 
‘Agreement in narrow devolutionary terms, it should be seen as a hybrid domestic 
and international law instrument, making an important contribution to accepted 
international law norms in relation to self-determination. The Agreement 
transforms and partly transcends the Northern Ireland conflict by substituting 
political contestation for yiolent conflict, and. by defining the modalities of 
conducting that contestation. This analysis complements classical international 
law perspectives, and opens up the application of legal discourses associated with 
‘transitional justice’ to the legal and political transformation in Northern Ireland. 
These discourses focus on the problem of reconciling the demands of peace with the 
imperatives of justice. The Agreement sits squarely in this terrain with its 
provisions on ‘dealing with the past’ and ‘institutional legacies’. The insights 
gained here challenge orthodox thinking about conflict-management and the 
ongoing political process. 


Introduction 


The Good Friday Agreement (‘the Agreement’) is a negotiated document which 
seeks to facilitate a resolution to the political problems in Northern Ireland.’ It is 
composed of three strands: Strand One - internal political arrangements within 





* Colm Campbell, Professor of Law, Transitional Justice Institute, University of Ulster (UU) 
(email:c.campbell@ulster.ac.uk), Fionnuala Ni Aoláin, Professor of Law, Transitional Justice 
Institute, UU (email:f.niaolain@ulster.ac.uk), and Colin Harvey, Professor of Constitutional and 
Human Rights Law, University of Leeds (email:lawcjh@leeds.ac.uk). The contribution of Colm 
Campbell was greatly assisted by the award of a Senior Research Fellowhip by the Leverhulme 
Trust, and by his appointment as Visiting Senior Research Fellow by Jesus College, Oxford. 
Likewise the contribution of Fionnuala Ni Aoláin was assisted by her participation in the Program 
in Law and Public Affairs at Princeton University. Preparation of the paper also benefited from 
conversations at the ESRC-funded seminar series, ‘Justice in Transition: Northern Ireland and 
Beyond’ at UU. The authors are grateful for the helpful comments on a draft of the paper 
provided by Professor Brendan O’Leary (University of Pennsylvania) and Dr Joshua Castellino of 
the Irish Centre for Human Rights, NUI, Galway, and for the research assistance provided by 
Adrienne Reilly (UU). Responsibility for the views expressed and for any errors that may remain is 
the authors’ own. 


1 Agreement Reached in the Multi-Party Negotiations (Cm 3883, 1998); 37 ILM 751 (1998). Note 
that in the Northern Ireland Act 1998 it is referred to as the ‘Belfast Agreement’. We have opted 
here for the more popular usage — ‘Good Friday Agreement’. 
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Northern Ireland; Strand Two - bilateral relationships between Northern Ireland 
and the Republic of Ireland; and Strand Three - multilateral relationships between 
Northern Ireland, the United Kingdom and the Irish Republic. These are 
variously set out ina political agreement reached between the negotiating parties, 
and in a treaty binding in international law between the two state parties.” 

The Agreement was the culmination of a tortuous process of negotiation, which 
had its roots in the Anglo-Irish Agreement signed in 1985 by the Irish and British 
governments.* That process is ongoing, as its unresolved and ambiguous portions 
have remained the location of contested political interpretation over the 
intervening years. While the enforcement of and contestation about the 
Agreement is of interest in its own right, it is not the subject of consideration in 
this article. Rather, this article seeks to undertake a fundamental reassessment of 
the document and to suggest the appropriate legal ‘home’ for it. We are concerned 
that the dominant legal paradigm does not capture the complexity of the 
Agreement or its politics. 

This endeavour has been prompted by the near hegemony in some sectors of a 
certain type of legal discourse on Northern Ireland in the wake of the Good Friday 
Agreement. In particular, there has been a heavy emphasis amongst some British 
based writers on the ‘devolution’ lens for examining the Agreement and its legislative 
progeny (though more complex analyses can be found both within and without 
Northern Ireland*). Within this ‘devolution’ model events in Northern Ireland are 
simply one part of the UK’s process of constitutional reform. While this is a useful 
device for understanding parts of the Agreement, and some of the background to its | 
creation, it is limited, and in some respects just misleading. Rather, we take the view 
that in addition to employment of the devolution lens, the Agreement must be 
viewed in two complementary ways. First, as regards its international legal aspects, 
we assert that the novel aspects of the Agreement mean that it is not simply reflective 
of international norms, but is both constituted by them and marks a new departure. 
Secondly, we argue for an analysis of the Agreement sited in an emerging field of 
legal scholarship, that of ‘transitional justice’. This demands engagement with the 
specific legal imperatives operative in the case of societies in transition from 
prolonged violent political conflict to peace and democracy.’ 

We argue that notwithstanding particular current political impasses, the 
Agreement, and the legal issues it throws up, continue to demand exploration. 
First, because the architecture of the Agreement follows a formula previously tried 
out at all substantial attempts to bring the conflict to an end.” The essential 
components of a negotiated settlement to the conflict are likely to survive or to 
re-emerge, even if the title of the formula were to be abandoned. Secondly, even if 





2 See also Belfast Agreement: Implementation Bodies (Cm 4293, 1999); Belfast Agreement: British 
Trish Council (Cm 4296, 1999); Belfast Agreement: North/South Ministerial Council (Cm 4296, 
199 


9). 

3 K. Boyle and T. Hadden, The Anglo-Irish Agreement Commentary: Text and Official Review 
(Dublin: Edwin Higel and Sweet and Maxwell, 1989) 

4 C, Bell, Peace Agreements and Human Rights (Oxford: OUP, 2000) and C. J. Harvey (ed), 
sD Rights, Equality and Democratic Renewal in Northern Ireland (Oxford: Hart Publishing, 
2 : 

5 See generally, R. Teitel, Transitional Justice (Oxford: OUP, 2002); N. J. Kritz (ed), Transitional 
Justice: How Emerging Democracies Reckon with Former Regimes (Washington: US Institute of 
Peace, 1995) and C. Hesse and R. Post (eds), Human Rights in Political Transitions: Gettysbury to 
Bosnia (New York: Zone Books, 1999). 

6 The Sunningdale Agreement, December 1973. The Conference between the British and Irish 
governments and the parties involved in the Northern Ireland Executive (designate) met at 
Sunningdale in December 1973. 
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the local political institutions were to implode and not be revived in the short run, 
the international legal dimension of the Agreement represents a normative shift 
worthy of study in its own right. Finally, we take the view that in a post-conflict 
society there is a need for serious engagement with a number of key transitional 
issues, touched upon, though not fully explored in the Agreement. To date there 
has been a marked paucity of legal analysis in that context. This article seeks to 
redress that imbalance. 

The article has three parts..Part I is focused on the limits of constitutional law 
discourse in addressing the unique construction of the Agreement. We argue that 
in seeking to ‘fit’ the Agreement into the straightjacket of devolutionary thinking 
there is a consequent and fatal lack of engagement with the specificity of the 
Northern Ireland conflict — both in its legal and political aspects. Moreover, we 
point out the inherent weaknesses of constitutional discourses alone in under- 
standing agreements of this type. Part II of the article addresses the extent to 
which the conflict management mechanism which the Agreement represents, 
forms a novel international treaty arrangement. The analysis is specifically 
concerned with the extent to which the boundaries of international law have been 
stretched (notably in the arena of sovereignty), in an attempt to meet the 
‘seemingly incompatible requirements of the various parties. It reflects on the 
Agreement, with its open-ended provision in relation to sovereignty, as a unique 
‘hybrid’ — a combination of classical inter-state consensus, conjoined to an internal 
constitutional settlement. 

The move away from violent conflict to political contestation, which both 
underpins and is facilitated by these changes, allows discussion of Northern 
Ireland issues to be located in a new conceptual space: that of ‘transitional 
justice’. Thus in Part IH of this article we locate the Agreement in the emerging 
caucus of internal and international conflict settlements that do not neatly 
fall into traditional legal definitions. By placing developments in a ‘transitional’ 
context, and by relating this context to the open-ended and hybrid nature of the 
Agreement analysed in Part II, we are able to provide a framework in which 
contingent legal and political questions can be placed, and which may help to 
explain why the transition in Northern Ireland has been characterised by such 
marked political and legal contestation. We support the view that law plays an 
‘extra-ordinary constitutive role’ in times of transformation - in short it is both the 
subject of transition and constitutive of the change experienced. The transitional 
justice lens allows us to probe those matters that cannot easily be accommodated 
within either a constitutional law framework or classical international law 
structures. 


Part I: The limits of constitutional law 


In constitutional law, Northern Ireland remains, for now, a region of the United 
Kingdom (UK).’ The UK (like Ireland) is a member of the European Union (EU), 
and thus exists within a polity where sovereignty is ‘pooled’. The Northern 





7 Northern Ireland Act 1998, s 1(1) and Schedule 1. 

8 See N. MacCormick, Questioning Sovereignty: Law, State and Nation in the European 
Commonwealth (Oxford: OUP, 1999); N. Walker, ‘European Constitutionalism and European 
Integration’ [1996] Public Law 266. Arguably, in relation to Northern Ireland de facto 
‘sovereignty pooling’ has existed between Britain and Ireland for some time. 


© The Modern Law Review Limited 2003 319 


The Modern Law Review [Vol. 66 


Ireland context is therefore already framed by, a complex constitutional 
picture that goes beyond the British-Irish paradigm.’ As the EU moves towards 
a coherent constitutional structure its role may become more significant in 
the wider British-Irish context, but its practical impact in Northern Ireland 
remains questionable. In abstract terms, the concepts of state and sovereignty 
were in question in the European context long before the conclusion of the Good 
Friday Agreement.’ 0 This proved attractive to some (broadly nationalist) political 
actors in Northern Ireland because it offered, in political rhetoric at least, the 
possibility of transcending existing borders. Nevertheless, as John McGarry 
argues: ‘In Northern Ireland, however, European integration has not strengthened 
loyalties to Europe, or contributed to multiple, overlapping, or nested identities. 

Instead, Northern Ireland remains divided between British and Irish nationalists, 
as it has been since the Treaty of Rome.’’! Thus while postnationalist EU 
discourse invites comparison with a conflict securely anchored in established 
notions of national identity,'* and while its importance is evident in the 
language of the Agreement, it is possible to overstate its practical significance. 13 

At present, we suggest that the idea of postnationalism in Europe is of 
limited use in exploring and understanding developments in Northern 
Ireland. 

While the Agreement is said to reflect constructive ambiguity,'* in domestic legal 
terms matters appear relatively straightforward. Northern Ireland’s constitutional 
status is dependent on the wishes of a majority in Northern Ireland.’° The 
implication is that determination of the ultimate constitutional status is not in the 
hands of the UK Parliament. If a majority demonstrates a desire to form part of a 
united Ireland in a border poll, then the Secretary of State for Northern Ireland is 
required to give effect to that wish.'° The constitutional status of Northern Ireland 
thus rests on the continuing agreement of its people, or on the ‘consent principle’ 
as it is often called. 





9 C. Harvey, ‘On Law, Politics and Contemporary Constitutionalism’ (2003) Fordham 
International Law Journal (forthcoming); C. Harvey, ‘Contested Constitutionalism in Northern 
Ireland’ in T. Campbell, K. D. Ewing and A. Tomkin (eds), Sceptical Essays on Human Rights 
(Oxford: OUP, 2001) 163-175; C. Harvey, ‘Governing After the Rights Revolution’ (2000) 27 
Journal of Law and Society 61; C. Harvey, ‘The New Beginning: Reconstructing Constitutional 
Law and Democracy in Northern Ireland’ in C. J. Harvey, n 4 above, 9-51; C. Harvey, ‘Human 
Rights and Equality’ in R. Wilson (ed), Agreeing to Disagree? A Guide to the Northern Ireland 
Assembly (London: The Stationery Office, 2001) 103-111; C. Harvey, ‘Complex Conversations: 
Legality, Politics and Constitutionalism in Northern Ireland’ (2000) 3 Contemporary Issues in 
Irish Law and Politics 70; C. Harvey, ‘Legality and Legitimacy: The New Assembly in Context’ 
(1999) 22 Fordham International Law Journal 1389. 

10 E. Meehan, ‘Europe and the Europeanisation of the Irish Question’ in M. Cox, A. Guelke and F. 
Stephen (eds), A Farewell to Arms? From ‘Long War’ to Long Peace in Northern Ireland 
(Manchester: Manchester University Press, 2000) 199-213; G. Anthony and A. Evans, ‘Northern 
Ireland, Devolution and the European Union’ in C. J. Harvey (ed), n 4 above, 53-74. 

11 J. McGarry, ‘Globalization, European Integration, and the Northern Ireland Conflict’ in 
M. Keating and J. McGarry (eds), Minority Nationalism and the Changing International Order 
(Oxford: OUP, 2001) 295-324, 314 

12 Ibid. We do not view this as necessarily problematic. The politics of nationalism is complex, see 
M. Moore, The Ethics of Nationalism (Oxford: OUP, 2001); W. Kymlicka, ‘Immigrant 
Integration and Minority Nationalism’ in M. Keating and J. McGarry n 11 above, 61-83; Y. 
Tamir, Liberal Nationalism (Princeton: Princeton University Press, 1993). 

13 See McGarry, n 11 above, 295-324. 

14 C. Bell and K. Cavanaugh, “‘Constructive Ambiguity” or Internal Self-Determination? Self- 
Determination, Group Accommodation and the Belfast Agreement’ (1999) 22 Fordhman 
International Law Journal 1345. 

15 Ibid. 

16 Northern Ireland Act 1998, s 1(2) and Schedule 1. 
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Northern Ireland has its own legal system, but this functions within the 
governing UK context.!? While the UK does not have a constitution in the narrow 
documentary sense of the term, self-evidently it does have a body of constitutional 
law and a vibrant constitutional law discourse. Common law interpretation, 
legislative provisions and academic commentary are premised on broadly accepted 
principles. They include acceptance of the unwritten character of the constitution, 
the doctrine of parliamentary sovereignty, the acceptance of constitutional 
conventions, judicial independence, limited monarchy, bicameralism and a 
parliamentary executive. 

Discourses concerning constitutional law have been reinvigorated by the 
programme of rolling devolution that marked the Labour Party’s first term in 
office.!? Devolution, in tandem with the reforms to parliamentary structure and 
the Human Rights Act, 1998, have created a new space for constitutional thinking 
and legal engagement.” As a starting point, we note that the Northern Ireland 
peace process, and the Agreement it produced, pre-dated the activation of the 
constitutional reform process in Britain. The transition in Northern Ireland is not 
merely part of the story of British constitutional reform.”! It is also important to 
stress that while the Northern Ireland settlement is commonly categorised as part 
of this process of British constitutional reform, its conceptual and structural roots 
lie in an entirely different location. 

There are evident political reasons why categorisation as British constitutional 
change might be attractive to some actors in the internal political context of 
Northern Ireland. As O’Leary and McGarry point out, ethnic conflicts are often 
marked by ‘multiple disagreements over what kind of conflict it is ...’°” There is 
therefore, as Bell emphasises in relation to Northern Ireland, a “<meta- conflict’ or 
- ‘conflict about what the conflict is about” .? Locating the change envisaged by the 
Agreement in a British context represents a contribution to this meta-conflict in 
that it implicitly casts the Northern Ireland problem as an internal UK matter — 
one to be solved by the transposition of Scottish and Welsh models. This may be 
an easier ‘package’ to sell to Unionist communities, in that it brings the 
reassurance of a British context to fundamental political change. It may also serve 
to limit the nationalist leanings of other devolved jurisdictions in the UK who may 
‘read-across’ a separate solution to a distinct problem as a precedent for their own 
political aspirations. Finally, the consequences for the integrity of the UK become 
far more sharply focused if the Agreement falls outside the controlled 
constitutional sphere. 





17 See B. Hadfield, The Constitution of Northern Ireland (Belfast: SLS Legal Publications, 1989); 
P: Paana, ‘The Belfast Agreement, Sovereignty and the State of the Union’ [1998] Public Law 


18 See generally, A. W. Sad and K.D. Ewing, Constitutional and Administrative Law (England: 
Longmans, 13% ed, 2002) 

19 See, C. Munro, Sige in Constitutional Law (London: Butterworths, 2" ed, 1999) 33-54. 
Anthony Giddens has expressed reservations about the process of devolution in the UK noting 
that it is not necessarily democratising, A. Giddens, The Third Way: The Renewal of Social 
Democracy (Cambridge: Polity Press, 1998) 78. 

20 See N. Walker, ‘Beyond the Unitary Conception of the United Kingdom Constitution?’ Jaooo] 
Public Law 384; J. Jowell and D. Oliver (eds), The Changing Constitution (Oxford: OUP, 4" ed, 
2000). 

21 B. O’Leary, ‘Agreement is Not Devolution in a Unitary State’ The Irish Times 11 October (2001). 

22 J. McGarry and B. O’Leary, Explaining Northern Ireland: Broken Images (Oxford: Blackwell, 
1995) 1. 

23 See Bell, n 4 above, 15. 
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Constitutional law and politics in context 


The Good Friday Agreement is a complex document and reflects a sophisticated 
attempt to manage a violent and protracted ethno-national conflict.” Aspects of 
the Agreement were given legal force through the Northern Ireland Act 1998. 
Formally, the Act is a normal Westminster statute, and thus the existing rules of 
constitutional law and interpretation are applicable. It is nevertheless not quite a 
normal piece of legislation in every respect. The Long Title states that it is an Act: 


[T]o make provision for the government of Northern Ireland for the purpose of 
implementing the Agreement reached at multi-party talks on Northern Ireland ... 


Given the express purpose of the Act, it is unsurprising to find a constitutional 
meaning being given to the text. For example, Lord Bingham stated in Robinson v 
Secretary of State for Northern Ireland: 


The 1998 Act does not set out all the constitutional provisions applicable to Northern 
Ireland, but it is in effect a constitution... the provisions should, consistently with the 
language used, be interpreted generously and purposively, bearing in mind the values which 
the constitutional provisions are intended to embody. 


Lord Hoffmann was even more direct: 


The 1998 Act is a constitution for Northern Ireland framed to create a continuing form of 
government against the background of the history of the territory and the principles agreed 
in Belfast.” 


The Agreement and the Northern Ireland Act 1998 have assumed a constitutional 
status.” The existing constitutional law framework is therefore useful in 
understanding the Agreement from a legal perspective. The 1998 Act was not 
the end of the road for legal reform - many other aspects of the Agreement 
required further legislative provision. These proceeded through the usual 
legislative procedure at Westminster and, as in the case of policing, were the 
object of sustained debate. Contestation about parts of the Agreement has thus 
entered all the usual sites of constitutional argumentation and is ongoing. 

A concern here is the erosion of the politics of the Agreement within a 
constraining legal paradigm. To what extent, for example, does the constitutional 
legal paradigm blunt gains made through politics? We believe that this is precisely 
what has occurred in Northern Ireland. A problem arises when legal technique is 
unable to capture the complexity of the political context. In particular, when the 
dominant legal paradigm undermines novel political solutions. We believe this 


24 On the nature of the conflict see J. McGarry and B. O’Leary n 22 above; B. O’Leary and 
J. McGarry, The Politics of Antagonism: Understanding Northern Ireland (London: Athlone 
Press, 2°? ed, 1996). For an examination of the sophisticated nature of the Agreement see 
B. Thompson, ‘Transcending Territory: Towards an Agreed Ireland?’ in S. Tierney (ed), 
Accommodating National Identity: New Approaches in International and Domestic Law (Hague 
and London: Kluwer Law International, 2000) 233-256. 

25 [2002] UKHL 32, para 11. The case involved a challenge by Peter Robinson (MLA) to the legal 
validity of the election of the First Minister and Deputy First Minister more than 6 weeks after 
the restoration of devolved government on 23 September 2001. He lost before the NI Court of 
Appeal and by a 3-2 margin before the House of Lords. 

26 Ibid, para 25. 

27 See C, Harvey, ‘The New Beginning: Reconstructing Constitutional Law and Democracy in 
Northern Ireland’ in C.J. Harvey (ed) n 4 above, 9—51. 
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raises fundamental questions about the application of existing doctrines. It also 
raises questions for the participants in the political process. Were they all aware of 
the constraints that would arise because of the governing doctrinal legal 
framework in Britain? Did the political parties that negotiated the Agreement, 
and the people who voted for it, really believe they were signing up to devolution 
in a unitary state?”® 


Transitional constitutionalism and the poverty of constitutional law 
doctrine 


One of the main dangers with the dominant constitutional law approach is a 
tendency, as noted, to place developments exclusively into a devolution frame- 
work. Events in Northern Ireland are then neatly packaged as part of a wider 
process of UK constitutional renewal. This leads to a number of conceptual and 
practical problems. The primary weakness lies in the limits of the constitutional 
discourse itself. It is not that it is incapable of dealing well with problems it 
identifies - rather that key problems or issues affecting Northern Irish society 
remain invisible to it. Its narrow focus (the same point applies to Scotland and 
Wales) means that its engagement with the specificity of Northern Ireland can be 
limited at best. To state the obvious, Northern Ireland is a society that has 
experienced deep political conflict since its inception.” It is a society in which 
political normality is a relative and contested concept. The dominant constitu- 
tional law doctrine is constructed on the assumption of normality and the absence 
of violence as a defining feature of the state’s existence (this is the case even after 
the introduction of permanent UK-wide anti-terrorism legislation). To assume 
that constitutional legal doctrines can address the problems of this post-conflict 
society is naive. 

Secondly, while the constitutional frame may have some means to accommodate 
the consociational nature of the Agreement,*° in other words the internal 
settlement provisions of the Good Friday Agreement - namely Strand I, it is not 
constructed to internalise the external provisions - namely Strands II and III, 
concerning political and legal relationships between Northern Ireland and the 
Republic of Ireland, and the bi-lateral East-West relationships. This means that 
the intimacy and necessity of the tie between all three strands may be lost to the 
constitutional law analysis, with its natural bias to internal constitutional 
arrangements.*! Constitutional legal discourse thus fails to capture what O’Leary 
has called the confederal elements of the Agreement.** This appears particularly 











28 We are grateful to Professor Brendan O’Leary for this point. 

29 See, F.Ni. Aolain, The Politics of Force: Conflict Management and State Violence in Northern 
Ireland (Belfast: Blackstaff Press, 2000); K. Boyle, T. Hadden and P. Hillyard, Ten Years on in 
Northern Ireland: The Legal Control of Political Violence (London: Cobden Trust, 1980); P. Bew 
and G. Gillespie, Northern Ireland: A Chronology of the Troubles 1968-1993 (Dublin: Gill and 
MeMillan, 1994). 

30 For an explanation of the meaning of consociational democracy see A. Lijphart, Democracy in 
Plural Societies (New Haven and London: Yale University Press, 1977) 

31 The problems on this became obvious when the First Minister attempted to exclude Sinn Fein 
Ministers from the North-South Ministerial Council. The legal challenge that ensued ended up 
before the Northern Ireland Court of Appeal where the decision of the First Minister was held to 
be unlawful. The refusal to nominate was ultimately unsuccessful, but the terms of the debate 
Nee the problems of capturing the all-Ireland dimension, see Jn re Bairbre de Brun [2001] 


32 B. O’Leary, ‘The Character of the 1998 Agreement: Results and Prospects’ in Rick Wilford (ed), 
Aspects of the Belfast Agreement (Oxford: OUP, 2001) 49. 
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true of the all-Ireland confederal relationship that he explores.” The federalising 
aspects of the Agreement are also neglected by this frame of reference. In addition, 
we suggest that the consociational core of the Agreement (which is reflected in the 
Northern Ireland Act 1998) can even be eroded by inappropriate comparisons 
with devolution in Scotland and Wales. 

The problems were highlighted in the responses to the enactment of the 
Northern Ireland Act 2000. The suspension provisions which it contains cannot be 
traced to the Agreement. However, British constitutional lawyers will argue that 
the Westminster Parliament was operating validly within established British 
constitutional law doctrine. This departure from the Agreement could therefore be 
justified in British legal terms, even though the measure has attracted considerable 
legal and political criticism in Ireland. 

Viewed exclusively from within the paradigm of British constitutional law other 
problems arise. There is, for example, a tendency to blame continuing problems on 
the complex consociation that is the Good Friday Agreement.** We do not share 
this view and prefer to locate the problems within the broader structural context 
within which the Agreement is implemented. In particular, we suggest that British 
constitutional lawyers have not undertaken the same sort of constitutional re- 
assessment that was required in Ireland. This problem is not confined to lawyers. 
The British legal and political system has simply not adequately accommodated 
the transformative nature of the Agreement. 

There is a potential political problem stemming from this lack of legal 
imagination. Significant political actors in Northern Ireland place considerable 
weight on the all-Ireland confederal aspects of the Agreement, and specifically on 
the perceived inter-relationship between these aspects and the provisions of the 
Agreement in relation to self-determination. These political actors are unlikely to 
accept legalistic arguments based upon an orthodox approach to British 
constitutional law revolving around doctrines of parliamentary sovereignty. They 
will argue, with merit, that this is not what they intended when they negotiated the 
Agreement. In this instance therefore, the ‘constructive ambiguity’ of the 
Agreement plays out in a constitutional politics of continuing uncertainty and 
the distinct logics of law and politics collide with potentially problematic 
consequences. 

A third problem, related to the other two, is that assumptions, which are 
frequently implicit in constitutional law-based devolutionary thinking, may fail to 
capture (or serve to obscure), the important contribution made by the Agreement 
to the development of the right of self-determination.*> The first substantive 
section of the Agreement concentrates on this and does so under the heading of 
‘Constitutional Issues’. This point is developed further below; it is sufficient here 
to point out the differences in this regard between Northern Ireland on the one 
hand, and Scotland and Wales on the other. In each of the latter jurisdictions, the 
acceptance of devolution in referenda can be considered acts of self-determination 
by the people of Scotland and Wales respectively; thus the geographic unit for self- 





33 Ibid, 63. See also B. O’Leary, ‘The Nature of the Agreement’ (1999) 22 Fordham International 
Law Journal 1628; B. O’Leary, ‘Comparative Political Science and the British-Irish Agreement’ 
in J. McGarry (ed), Northern Ireland in a Divided World (Oxford: OUP, 2001) 53. 

34 See D. Horowitz, “The Northern Ireland Agreement: Clear, Consociational, and Risky’ in 
J. McGarry (ed), above n 33, 89; R. Wilford, ‘Designing the Northern Ireland Assembly’ (2000) 
53 Parliamentary Affairs 577. Cf, J. McGarry ““Democracy” in Northern Ireland: experiments in 
self-rule from the Protestant Ascendancy to the Good Friday Agreement’ (2002) 8 Nations and 
Nationalism 451. 

35 For an excellent analysis of the peace process in comparative perspective see Bell n 4 above. 
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determination is co-terminus with that within which devolution was established. 
By contrast, the Agreement stipulates that it is for the ‘people of the island of 
Ireland alone, by agreement between the two parts respectively and without 
external impediment, to exercise their right of self-determination ....°° Thus in 
relation to Northern Ireland, the units for self-determination and devolution are 
not co-terminus, since the populations both of Northern Ireland and of the 
Republic of Ireland are involved. We believe this marks the Agreement out from 
the other devolution schemes and reflects the sort of complex consociation that 
O’Leary has suggested.’ 


Why the lack of ‘fit’? 


Why such an uneasy relationship with constitutional law discourse? A starting 
point might lie in the recognition of the disjunction between the legal and the 
political in the document. The Agreement’s language sits uneasily with the sombre 
pragmatism of British constitutional discourse.” There is a rhetoric of 
transcendence with which constitutional law (itself grounded in what is being 
transcended) has difficulty engaging. This is related to the fluidity of conceptions 
of nation and state implicit in the Agreement. In the constitutional law sphere, the 
state (we acknowledge that Britain has never adequately addressed the matter of 
what in law the British ‘state’ is) is a settled and measurable entity. In the 
Agreement, the ‘state’ and its territory are fluid, and likely to remain so in the 
short to medium term. 

Following from this is the awful specificity of the Northern Ireland conflict - the 
most violent in 50 years of Western European history. O’ Leary and McGarry’s 
significant work on auditing the conflict in Northern Ireland is usefully revisited 
here. They point out: 


Nearly three thousand dead may seem a relatively small toll in a conflict ... However, scale 
matters. The population of Northern Ireland in the 1981 census, itself disrupted by violence 
and abstention, was estimated as 1,488,077. If the equivalent ratio of victims to population 
had been produced in Great Britain in the same period, some 100,000 people would have 
died, and if a similar level of political violence had taken place the number of fatalities in the 
USA would have been over 500,000, or about ten times the number of Americans killed in 
the Vietnam war. 


A British constitutional law discourse, underpinned by centuries of domestic 
tranquillity, has had no need to develop doctrines on the resolution of serious 
internal political violence. By contrast, the Agreement contains acknowledgement 
in multiple (though frequently implicit) ways of the centrality of violence to the 
jurisdiction’s experience. Northern Ireland has existed in an almost permanent 
‘state of emergency’. This has a profound impact on the definition of the 
jurisdiction’s political and legal self-identity. In particular, the Agreement 
attempts to bring into the political process those who were previously dedicated 
to the violent overthrow of the system. The Agreement also pinpoints the 








36 ‘Constitutional Issues’, para. I(ii). 

37 O'Leary n 33 above. 

38 See C. McCrudden, ‘Northern Ireland and the British Constitution’ n J. Jowell and D. Oliver 
(eds), The Changing Constitution (Oxford: OUP, 3™ ed, 1994 ) 323-375 

39 > e IA J. McGarry, The Politics of Antagonism: Understanding Northern Ireland n 24 
above, 11-12. 
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centrality of exclusion and deprivation to the experience of multiple communities 
in Northern Ireland. Exclusion was both politically and legally entrenched, and 
has been addressed through both political and legal mechanisms. Once again, a 
constitutional law discourse which operates on the assumption of pre-existing 
fairness and/or neutrality is of limited use in this context. 


Part I: Statehood i in flux - international legal aspects of the Good 
Friday Agreement? 


At the basis of International law lies the notion that a state occupies a definite part of the 
surface of the earth, within which it normally exercises, subject to the limitations imposed by 
international law, jurisdiction over persons and things to the exclusion of other states.“ 


In moving beyond the perimeters of constitutional law analysis we conclude that 
an important framework for understanding this Agreement is international law. 
We argue that international law functions to explain elements of the Good Friday 
Agreement more coherently than other legal frameworks. In addition, we contend 
that the Agreement also augments and redefines elements of international legal 
practice in novel ways. The arena where this redefinition is most evident i is in the 
context of self-determination and the territorial integrity of states.* 

International law functions as both a mediating paradigm and a prescriptive 
framework.” Within this frame, Northern Ireland posed the classic problem of 
two ‘ethnies’, and two states laying claim to the same territory. As least, this was 
how the issue was perceived on the island of Ireland, though from vastly different 
standpoints. For the Protestant majority in Northern Ireland the crux of their 
quarrel was the relationship of their people to land and the expression of that fact 

in state affiliation. For the Irish Republic, the communal commitment to state 
unity was contained in nationalistic platitudes largely unmet by actual practice.“ 





40 In this context, the opinions of the Badinter Arbitration Commission and the Pellet Report on 
Quebec should be noted. The Badinter Commission was created by an extraordinary meeting of 
the EU Community and its member states’ foreign ministers (Brussels, 27 August 1991). The 
Committee was chaired by Mr Robert Badinter, President of the French Constitutional Council, 
and was furthermore comprised of the Presidents of the German and Italian Constitutional 
Courts, the Belgian Court of Arbitration and the Spanish Constitutional Tribunal. See 
Commission of the European Communities, Declaration on Yugoslavia (1991) 24 Bulletin of the 
European communities 115, and also Opinion No. 1, 3 EJIL (1992) 182 and Opinion No. 3 3 
EJIL (1992) 184. See also Report of the Commission on the Political and Constitutional Future of 
Quebec (March 1991) (Pellet Report). Both reports stand as examples of recent practice 

-»demonstrating the extension of the right to self-determination beyond earlier conceptions and the 
variability of arrangements that satisfy particular claims to self-determination and/or the re- 
assertion of traditional doctrines in sophisticated form. Both advocate for the extension of the 
right to self-determination beyond earlier conceptions and the variability of arrangements that 
satisfy particular claims to self-determination and/or the re-assertion of traditional doctrines in 
sophisticated form. 

41 J.L. Brierly, The Law of Nations (Oxford: Clarendon Press, 6" ed, 1949) 142. 

42 The literature on self-determination is vast but see generally, H. Hannum, Autonomy, 
Sovereignty and Self-Determination: The Accommodation of Conflicting Rights (Philadelphia: 
University of Pennsylvania Press, 1990); P. Thornbury, International Law and the Rights of 
Minorities (Oxford: Clarendon Press, 1991); A. Eide, Special Rapporteur 1992, Possible Ways 
and Means of Facilitating the Peaceful and Constructive Solution of Problems Involving Minorities, 
UN Doc. E/CN.4/Sub.2/1992/37. 

43 See A. Cassese, International Law in a Divided World (Oxford: OUP, 1986). 

44 See R.F. Foster, Modern Ireland 1600-1972 (London and New York: Viking Penguin, 1988) who 
points out that, ‘The mind of the Republic, as frequently measured by opinion polls, made it 
resoundingly clear that sympathy for the Catholic Community in Ulster did not extend to paying 
the crippling costs that would be “necessitated” by national “unity”, 593. 
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Until the Anglo-Irish Agreement (1985), there was little overt political acknowl- 
edgement in the UK of the validity of territorial aspirations in relation to 
Northern Ireland. Nor was there an understanding of the genuine divisions 
located around identity and nation in the jurisdiction, a situation bolstered by a 
constitutional jurisprudence which did not have the tools to articulate such 
divisions. Rather, successive British governments had largely left Northern 
Ireland and its political masters to their own devices from 1920 onwards. The 
Anglo-Irish Agreement commenced a process of mutual admission for both states 
whereby the validity of respective political aspirations in relation to the territory 
of Northern Ireland was acknowledged. However, the Anglo-Irish Agreement was 
more than just political consciousness-raising for both the state parties. It was also 
the start of a process which would redefine the significance of territory and make 
the meaning of the state itself contingent. That contingency is central to 
understanding the Good Friday Agreement’s contribution to international law. 
Additionally it has also operated to create a fluid and reconstituted political space 
within Northern Ireland giving rise to the mediating discourse(s) of transitional 
justice as explored in Part II below. 

This article articulates the view that the Agreement is a document that seems to 
transcend nation, but is arguably grounded in the idea of redefining the nation. As 
such it makes a significant contribution to the practice of state formation and the 
regulation of national boundaries in international law. At this point it is useful to 
define what the term nation implies. Thomas Franck suggests that nation or 
‘ethnie’ implies: 


... an affinity group that has placed certain values high on its agenda: shared geographical 
origins, language and historic myths, as well as cultural and, perhaps, religious compatibility. 
It infers a popular preference for “likes being with likes,” and a high degree of social 
conformity.*© 


What Franck has admirably demonstrated is that the idea of the nation is myth- 
driven.“ Thus, the composition, history and culture of most nations fail the 
multifarious tests of purity demanded by the rhetoric of nationhood itself. This is 
most abjectly true of Northern Ireland. The plantation settlement of the 17" 
century was only one of a wave of external invasions, intermixing and cultural 
externalities that had been imposed on the island of Ireland for centuries.** They 
were of course more decisive for current communal and religious configurations in 
Northern Ireland than other settlements. What is most true is that the stark division 
of community into two political cleavages is not an absolute, and the contingency of 
that division is stamped into the constitutional arrangements of the Agreement. 
The Agreement is an innovative document not least because it collapses some 
of the suppositions upon which classical theories of state integrity are 


45 Boyle and Hadden, n 3 above, 1-14. 

46 T.M. Franck, Clan and Superclan: Loyalty, Identity and Community in Law and Practice [1996] 
90 AJIL 359, 362. 

47 See further N. Berman, ‘The International Law of Nationalism: Group Identity and Legal 
eae a D. Wippman (ed), International Law and Ethnic Conflict (Ithica: Cornell University 
Press, 1997). 

48 A.T.Q. Stewart, The Narrow Ground (Belfast: Blackstaff Press, 1997). It is also reflective of what 
Lustick has termed the ‘fundamental fluidity of states regarding their territorial and cultural 
composition’. See I.S. Lustick, ‘Self-Determination and State Contraction: Britain and Ireland, 
France and Algeria and Israel and the West Bank/Gaza’ in W. Danspeckgruber (ed), The Self- 
Determination of Peoples: Community, Nation and State in an Interdependent World (Boulder, 
Colorado, London: Lynne Rienner Publications, 2002) 201-226, 203. 
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based.’ As such, it illustrates a paradox, that the concept of nation embodies both 
durability and vulnerability at the start of the twenty first century. It further 
demonstrates that making the idea of nation conceptually malleable is a means of 
circumventing protracted conflict rooted in opposing claims to national identity. 


Classical doctrine 


The modern state is a complex set of ‘institutional arrangements’, infinitely 
varied across cultures and social structures.” It is also a creature of recent 
birth. In its modern guise, the consistent feature of statehood across a variety of 
possible institutional arrangements is the basic assumption that ruling 
involves a more or less exclusive disposition over the means of coercion. It is 
also unfailingly identified with territory. Modern states are territorial.*! Exclusive 
control of a fixed space has become both internally and externally defining of the 
existence and identity of the state. Territory is a physical actuality, and in many 
respects territorial sovereignty bears an obvious resemblance to ownership in 
private law. 

Both customary and positive law have been consistent in their definition of the 
constitutive elements of statehood. The Montevideo Convention mandates that 
the state as a person of international law must possess four qualifications.” These 
are 1) a permanent population; 2) a defined territory; 3) government; and 4) a 
capacity to enter into relations with other states. Of all the requirements laid for 
statehood in the Montevideo Convention, territorial integrity has proven to be the 
most practically significant in terms granting recognition between states. 
Historically, the lack of access to or place upon disputed territory was an 
immediate bar to recognising a claim to statehood, much less endorsing it. Outside 
of the limited international recognition for the right to self-determination by states 
that had experienced colonisation, the self-determination concept was not 
applied liberally within western borders. 

Historically states acquired territory through fixed means. These included 
unilateral acts of occupation, by prescription through the operation of time, by 
accretion through the operation of nature, or by contract with another state, 
community or single owner.** All of these traditional views of transfer depended 








49 Integrity and territory are janus-faced. A classical definition of territorial integrity was 
articulated by Arbitrator Max Huber as the ‘right to exercise (within the State), to the exclusion 
of any other State, the functions of the State’ in the Island of Palmas Case, Permament Court of 
Arbitration, [1928] 2 RIAA 829, 838. 

50 See G. Poggi, The Development of the Modern State, A Sociological Introduction (Stanford: 
Stanford University Press, 1978) 1. 

51 A. Cassese, International Law (Oxford: OUP, 2001) 106-108; R.Y. Jennings, The Acquisition of 
Territory in International Law (New York: Oceana, 1963); Brierly, n 20 above, 126. 

52 Convention on the Rights and Duties of States, Montevideo 49 Stat 3097, TS No 881 (1933). 

53 The term ‘self-determination’ appears in the International Covenant on Civil and Political Rights 
and the International Covenant on Economic, Social and Cultural Rights (1966). It is the 
centerpiece of the General Assembly’s Declaration on the Granting of Independence to Colonial 
Countries and Peoples (1960) GA Res 1514, UN GAOR, 15" Sess, Supp No 16, at 66, UN Doc 
A/4684 (1960). It is acknowledged by some as a peremptory norm, when it relates specifically to 
colonial self-determination. See I. Brownlie, Principles of Public International Law (Oxford and 
New York: Clarendon Press, 4" ed, 1990) 513. It has been found to exclude specifically the right 
to secession for peoples not under colonial and alien domination. See H.G. Espiell, The Right to 
Self-Determination: Implementation of United Nations Resolutions (New York: United Nations, 
1980) UN Doc E/CN 4/Sub 2/ Rev 1,13. 

54 See W. Edward Hall, A Treatise of International Law, Higgins (ed) (Oxford: OUP, 1924) 125. See 
generally, Jennings n 51 above. 
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mostly on two states bargaining, fighting, negotiating or acquiescing.*° To give a 
sense of how far the territorial principle has been shifted in the Anglo-Irish process 
a brief look to the decision of the international commission looking in 1921 at the 
status of the Aaland Islands is instructive. The Commission recognised that the 
vast majority of the people in the Aaland Islands would choose union with Sweden 
over their existing attachment to Finland. However, their right to secede was 
denied. The Commission held: 


To concede to minorities, either of language or religion, or to any fractions of a population 
the right of withdrawing from the community to which they belong, either because it is their 
wish or their good pleasure, would be to destroy order and stability within States and to 
inaugurate anarchy in international life; it would be to uphold a theory incompatible with 
the very idea of the state as a territorial and political union. 


Thus, the Aaland Island decision stands for the view that minority preference in 
relation to sovereignty did not trump existing state boundaries. Yet, contempor- 
aneously Post-WWI minority rights treaties articulated the view that within these 
boundaries minorities as such were deserving of specific group protections.” 
Furthermore, the Treaties created a role of guarantor states, which functioned to 
agitate for the protection of specific minority groups with which they had ethnic 
ties. 

The Good Friday Agreement, building upon the Anglo-Irish Agreement (1985), 
represents a break with this historical legacy in its provision for possible change of 
sovereignty. Now it seems possible to articulate a new criterion whereby a state 
can contract out to its own citizens the right to decide their territorial status vis-a- 
vis a neighbouring state. Thus Article 1(ii) of the British-Irish Agreement sets out 
that: 


.. it is for the people of the island of Ireland alone, by agreement between the two parts 
respectively and without external impediment, to exercise their right of self-determination on 
the basis of consent, freely and concurrently given, North and South, to bring about a united 
Ireland, if that is their wish, accepting that this right must be achieved and exercised with and 
subject to the agreement and consent of a majority of the people of Northern Ireland. 


No longer is territorial cession about the transfer of sovereignty by means of an 
agreement between ceding and acquiring state, but rather the ceding of the 











55 See G.H. Hackworth, (1940) 1 Digest of International Law 421. 

56 Cited in F.L. Kirgis, The Degrees of Self-Determination in the United Nations Era, (1994) 88 
168) 304. See J. Barros, The Aaland Islands Question (Princeton: Princeton University Press, 
1968). 

57 The international protection of minorities can be traced back at least as far as the Treaty of 
Westphalia in: 1648, through the ‘millet’ system of group based autonomy administered by the 
Ottoman Empire, peripherally by the Congress of Vienna in 1815, and marginally again by the 
1878 Treaty of Berlin. In all contexts, what was generally being protected was not the self- 
determination of minorities and their associated territories (despite their wishes in this regard), 
but rather, traditional minority rights concerned with religion, language and culture. See 
ay R. Pearson, National Minorities in Eastern Europe 1848-1945 (London: Macmillan, 
1983). 

58 It could be argued that the Anglo-Irish Agreement (1985) with its provision for the United 
Kingdom and Ireland to function as guarantors for their respective affiliated communities in 
Northern Ireland contains echoes of the post war minority treaties. T. Hadden, “The Pendulum 
Theory of Individual, Communal and Minority Rights’ (2000) 3 Critical Review of International 
Social and Political Philosophy 82, 77-90. Interestingly the Rambouillet Agreement and Interim 
Agreement on Kosova echoes this formula with its emphasis on internal self-determination and 
external oversight. See Security Council Resolution 1244 (1999). Adopted at its 4011" meeting. 
The text is to be found at http://www.state.gov/www/regions/eur/ksvo_rambouillet_text.html. 
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decisive power to citizenry itself, with the prior consent of the implicated states.” 
This reflects Franck’s thesis that there is a ‘growing personal right to compose 
one’s identity” and that such a right has infiltrated the structures of relationships 
between states, though for practical purposes the right only becomes meaningful 
when exercised in a collective manner. 

Thus, paragraph 1 of the section on ‘Constitutional Issues’ commences with the 
following statement of principle. 


[The participants] (1) recognise the legitimacy of whatever choice is freely exercised by a 
majority of the people of Northern Ireland with regard to its status, whether they prefer to 
continue to support the Union with Great Britain or a sovereign united Ireland. 


This principle forms a bedrock for the Agreement and represents a distinctive 
movement in international law.®! The status of the jurisdiction, currently 
confirmed to be a part of the legal territory of the United Kingdom of Great 
Britain and Northern Ireland, is subject to a potential shift of allegiance subject to 
the stated desire of a majority of the population. As we have also pointed out in 
Part 1, what distinguishes the Good Friday Agreement from the self-determining 
features of rolling UK devolution is the fact that the population to decide the 
status of the jurisdiction is both an internal and external one (ie both the demos of 
Northern Ireland and the Republic of Ireland).® This is a radical reconfiguration 
of both the theory and practice of state formation. In short, democratic 
participation and the expressly articulated desire of a majority to change their 
national and territorial status trumps established borders. This proposed mode of 
change is part of the notion that borders can only be altered by peaceful consent of 
the affected states. Implicit in Article 1 lies ‘suspended recognition’ for a 
reconfiguration of two states, subject to the will of persons living in the territory of 
Northern Ireland. It is an enormous leap for a state to shift control of its 
territorial identity to popular electoral mandate. The Agreement is testament to 
the fluidity of traditional requirements for state composition and reconfiguration. 
This is a significant contribution by the Agreement to international legal 
development. More particularly, to ignore this lens of analysis in assessing the 
success or failure of the Agreement is to impoverish our understanding of the 
Agreement and its enforcement. The fluidity of this arrangement also creates a 
different kind of political space in Northern Ireland itself — one in which the long 
dominant constitutional status question is suspended, thereby allowing institu- 
tional reconfiguration and accountability to dominate political discourse. 








59 In this context mention must be made of Judge Hardy Dillard’s often quoted phrase appearing in 
his separate opinion on Western Sahara: ‘It is for the people to determine the destiny of the 
territory and not the territory the destiny of the People’ [paras 58 and 59] (1975) ICJ Reports, 
122. However, the context here is critical. The International Court of Justice only confirmed the 
relevance of the right to self-determination once it concluded that Western Sahara should be 
regarded as a Spanish colonial possession of separate identity and not as belonging within the 
sovereign domain of either Monaco or Mauritius. See Rosalyn Higgins, Problems and Process — 
International Law and How To Use It (Oxford: Clarendon Press, 1994) 128. 

60 See T. Franck, Clan and Superclan: Loyalty, Identity and Community in Law and Practice 
(American Journal of International Law 1996) 90 359. 

61 While other agreements have contained a referendum component see eg the Namibia Geneva 
Agreement (1998) no other referendum includes the component of two state territorial 
contigency. 

62 Reference re Secession of Quebec [1998] 2 SCR 217, see http://www.scc-csc.gc.ca. The will of a 
majority within a defined territorial arena is not sufficient to realign internationally recognised 
state boundaries, if internal self-determination criteria are satisfied. 

63 See also P. Williams and S. Ardalan, ‘The Northern Ireland Peace Agreement: Evolving the 
Principle of Self-Determination’ (1999) 12 Leiden Journal of International Law 155-171. 
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Section A has explored the classical doctrines of state territorial integrity. We have 
noted how the two states have consented to ceding decisive power to citizenry in 
relation to territorial status. This is an expression of consent at the inter-state 
level. We now turn to explore how this decisive power will be exercised at the level 
of the demos — generally referred to in Northern Ireland as the ‘principle of 
consent’. This element is found in Strand I of the Agreement (quoted above), 
and forms the basis for all other political arrangements and institutions. Strand I— 
is a marriage arrangement containing impossible opposites. The principle of 
consent articulated here is a sophisticated multi-layered concept, involving 
elements that are both internal (the communities in Northern Ireland) and 
external (the political community of the Irish Republic). Thus, no change will 
come about in the constitutional status of Northern Ireland without that change 
being the express will of a majority of the population. This is facilitated by the 
amendment to the constitution of Ireland, envisaged by the Agreement, 
substituting an aspiration to Irish unity for the older territorial claim to all the 
island. This was the articulation sought by the political representatives of the 
Unionist parties before and throughout the negotiation process. It banishes the 
immediate possibility of being jettisoned into a United Ireland on the whim of a 
British government. It locates consent firmly in majoritarianism and democratic 
process. 

But rather than come in solitary form, the principle involves two additional 
outworkings. First, although the constitutional status of Northern Ireland 
remains unchanged (at least for the immediate future), that is not true of the 
institutional architecture of the Northern Ireland state. This architectural 
transformation creates a basis upon which a transitional justice analysis can be 
applied to the Good Friday Agreement, as outlined in Part MI of this article. The 
negotiating process was predicated on the need to obtain the consent of both of 
the major communal blocks in Northern Ireland; thus the Agreement is expressive 
of consent at that level as well. Reflecting the need to obtain nationalist consent, 
the institutions of the new dispensation are consociational at both the legislative 
and executive levels, with a stipulation that public power must be exercised in 
accordance with the principle of ‘parity of esteem’ between the two communities. 
The second additional outworking of the principle of consent is that it 
acknowledges that should a majority of the population bring about a situation 
where a United Ireland is the preferred location of sovereignty, then it is equally 
acknowledged that the consent principle applies to such a situation. 

Two aspects are unique here. First, there has been a crafty marrying together of 
the perceived fundamental constitutional (and hereto historically unreconcilable) 
desires of the two communities in Northern Ireland in one formula. Janus-faced, 
this formula looks to the two core positions which together frame the meta- 
conflict outlined in Part I, and offers the two main sets of protagonists a 
programmatic way of advancing their preferred constitutional agendas. For 








64 The Constitutional Referendum to replace Articles 2 and 3 took place on 22 May 1998. Ireland 
did not give up its aspirational desire for national territorial unity but replaced it with provisions 
emphasising a consent and peace-focused approach. The new Article 3 states: ‘it is the firm will of 
the Irish nation, in harmony and friendship, to unite all the people who share the territory of the 
island of Ireland, in all the diversity of their identities and traditions, recognising that a united 
Ireland shall be brought about by peaceful means with the consent of a majority of the people 
expressed, in both jurisdictions in the island’. 


© The Modern Law Review Limited 2003 331 


The Modern Law Review [Vol. 66 


Unionists the attraction of the formula is obvious. For Nationalists, the formula 
works because the Nationalist community gains a recognition for the legitimacy of 
its preferred constitutional status, and its suspended application, coupled with an 
assurance that as long as UK sovereignty remains, key institutions of the state can 
function only. with its consent.® Thus rather than ending the conflict, it may be 
more accurate to see the Agreement as transforming it from a violent to a non- 
violent one. The conflict and the meta-conflict are almost certain to persist (indeed 
in Part III it will be suggested that the post-Agreement political and legal terrain 
can be understood in precisely these terms). What cannot persist is any doubt 
amongst the parties to the Agreement that only peaceful means may be employed; 
nor can there be any doubt that if and when the conditions specified in the 
Agreement are met, sovereignty must change. The conflict may persist, but core 
modalities of political action have been clearly defined. 

It is interesting to consider the process of legitimisation here. Albeit obliquely, 
while the language of rights is absent, there is an implicit admission of right. That 
is to say, that the right to give or abstain from consent is the fundamental privilege 
of the new constitutional order in Northern Ireland. Consent is both individual 
and communal. Each person in the democratic process has the right and the means 
to register consent (as indeed each person in Northern Ireland is given a right to 
choose a national identity that is British, Irish or both). Further than this, consent 
is also constructed as the privilege of communities. The Unionist community has 
the legitimacy to maintain through its exercise of consent the current 
constitutional arrangements. Equally, the Nationalist community has had its 
claim to an equal position within Northern Ireland confirmed, and its right to a 
place within the Irish nation affirmed. The exercise of that right now lies in 
abeyance, until the democratic process facilitates its actualisation. 

A second notable aspect of the consent principle lies in its measurement. In the 
demography of pure democracy, crudely it means 50% of the electorate plus one is 
suffice to alter the nationhood of the territory. What the Agreement provides for 
in a unique manner is the possible reconstruction of the two states in a futuristic 
and pre-determined manner. The traditional modalities of state fusion include 
such mechanisms as violent revolution, the transfer of sovereignty to a de ependant 
territory by an evolutionary process, or reconstruction by federalisation.”” In the 
Good Friday Agreement the governments of the UK and Ireland have agreed to 
vision their own geography, nation and identity in a contingent manner, in effect, 
making it solely dependent on the democratic desires of the inhabitants who live in 
Northern Ireland. Once again, a stark actualisation of the manner in which the 
Agreement revisions a secured tenet of international legal practice, and as a result 
reshaped the international context in which it must be assessed. 

The shift in state sovereignty marked by the Good Friday Agreement makes 
evident that it occupies a space in international legal discourse that is not simply 
expressive, but as an example of emerging state practice, is also constitutive. 





65 See generally, T. Franck, Fairness in International Law and Institutions (Oxford: OUP, 1995) 

66 See D.P. O’Connell, State Succession in Municipal and International Law (Cambridge: 
Cambridge University Press, 1956). 

67 In this context we take the term ‘constitutive’ to have particular weight in the customary 
international law context. Article 38.1(b) of the Statute of the International Court of Justice lists, 
among the sources of law upon which the Court can draw ‘international custom, as evidence of a 
general practice accepted as law’. While the changes to state sovereignty outlined in the Good 
Friday Agreement have a solid treaty basis, their weight is also to be measured in the impact such 
precedent will have on the practices of other states in this sphere. Of particular interest to 
international lawyers, will be the application of an internal hierarchy of state norm creation - 
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However, we do not oversell this element, and readily accept that the norms of 
international law alone will not explain or contain all the elements which 
constitute the Good Friday Agreement. Thus, we argue that the document is best 
understood as a hybrid, containing elements of constitutional settlement and 
international legal discourse. Moreover, as the third section of this article will 
outline, in establishing that hybrid space we are acknowledging another dimension 
to the Good Friday Agreement — the territory of transitional justice. 


Part III: Placing the Good Friday Agreement in the transitional 
justice context® 


The discussions above have engaged with well-documented and generally accepted 
frameworks of inquiry - first at the national and constitutional level, second at the 
international level. We have argued that the Agreement deals with the seemingly 
irreconcilable claims of the parties in a unique hybrid legal instrument, with open- 
ended provisions in relation to eventual sovereignty. As such it should be 
considered not as ending the conflict, but as transforming it (and partly as 
transcending it), by substituting political conflict for violent conflict, and by 
defining the modalities of conducting that political conflict. 

In exploring this post-Agreement landscape, we argue that in addition to the 
legal frameworks analysed above, another (inter-related) realm of legal 
discourse(s) can provide critically important insights. While the precise collection 
of elements in the Northern Ireland conflict may have been unique, the experience 
of violent protracted political conflict was clearly one shared by many 
contemporary societies. The need to overcome the legacy of such conflicts has 
frequently generated novel legal solutions, answering an imperative that standard 
constitutional law doctrines found unnecessary to engage with, and for which 
international law alone seemed not to provide adequate answers. As a result of 
these collective societal experiences a new field of legal scholarship has emerged 
around the concept of, and mechanisms related to, ‘transitional justice’. This 
article asserts that the Agreement and the experience of post-conflict accommoda- 
tion in Northern Ireland are significantly explained by reference to this concept. 

This is not to suggest that approaches developed in the resolution of conflicts 
involving authoritarian and non-democratic states can be mechanically trans- 
planted to Northern Ireland. Indeed the analysis presented below is careful to 
assert a specificity to the Northern Ireland experience, located, to a significant 
extent, in the liberal-democratic pedigree of the British state. But we do claim that 
the resolution of violent entrenched conflict typically demands that a set of conflict- 
related issues with important legal dimensions be engaged with. This is so even if, 
in particular circumstances, the nature of the state mandates differential modes of 
engagement and response. Before moving to examine the specificity of the 
Northern Ireland transition it may be useful to identify the content and legal 
dimension of some key conflict-related issues of particular importance in 
transitional societies, through a brief exploration of the ‘transitional justice’ rubric. 








with the practices of some states being more equal than others - here the status of the United 
Kingdom as a leading western democracy is of particular significance. 

68 Preparation of this part of the paper was greatly aided by the ESRC-funded seminar series 
‘Justice in Transition: Northern Ireland and Beyond’, directed by Colm Campbell and Fionnuala 
Ni Aoláin at UU (http://transitionaljustice.ulster.ac.uk). 
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It would perhaps be incorrect to describe transitional justice as a single ‘discourse’ 
since this tends to imply a high degree of internal consistency. It might be more 
accurate to speak of transitional justice as a set of discourses, or as an ‘inquiry’, 
since thus far at least, it has better succeeded at identifying critical questions than 
at providing definitive consistent answers. Indeed much of the transitional justice 
literature displays a conflict both as to the possibility of such answers and as to the 
construction of any totalising narrative in the post-conflict environment. 

Its roots lie in the fallout following structured transition from military to civilian 
rule in Latin America in the 1980s. In the 1990s a significant body of academic 
literature emerged, much of it focusing initially on the irredeemable state facing 
transformation. This gradually expanded in scope from concern with Latin 
American transitions, to those in Central and Eastern Europe produced by the fall 
of the Berlin Wall, and to transitions generated by the trend towards structured 
peace processes in such conflict zones as South Africa, Palestine/Israel, and the 
former Yugoslavia.” l 

At the heart of transitional justice scholarship is a careful acknowledgement of 
the multi-layered role of law and legal systems generally in facilitating change 
from situations of violent conflict, or from authoritarian regimes, to peace and 
democracy. A starting point is an examination of the role of law in creating the 
problem from which transition is necessary. Typically, one of the products of 
extended conflicts is the use and abuse of legal form to both manage and shape the 
conflict itself. Thus, law is not neutral nor insulated from conflict; rather it can be 
partly constitutive of it. To this extent, domestic law may have become tainted (ie 
there may have been a loss of legal legitimacy), generating a demand for strategies 
of legal renewal and for a clearly delineated disjunction between the old and the 
new. Law must therefore both renew itself and play a role in a societal renewal: it 
must be both the subject and object of change. Yet paradoxically, it must at the 
same time maintain order; on the one hand law is about security and 
predictability, on the other, in situations of transition it must be constitutive of 
change. Of course, even in ordinary times law’s concern is both with effecting 
change and preserving order, but in situations of transition the extent of political 
change is such that this paradoxical quality of law is amplified to an extraordinary 
degree. 

It is partly because of the problematic domestic legal legacy and the need to 
mark a clear shift, that external legal reference points can assume such importance 
in transition. International and transnational law offer a set of standards that are 
formally independent of the parties to the conflict, offering a host of international 
and comparative reference points in relation to which the debate can be shaped. 
Yet claims as to which international law instrument may be applicable, and 
choices as to which instrument to appeal to, may be more value-laden than at first 











69 See I.P. Stotzky (ed), Transition to Democracy in Latin America: the Role of the Judiciary 
(Boulder, CO: Westview Press, 1993) and A. James McAdams (ed), Transitional Justice and the 
Rule of Law in New Democracies (Notre Dame, IN: University of Notre Dame, Press, 1997); A. 
Brysk, The Politics of Human Rights in Argentina: Protest Change and Democratization 
(Stanford: Stanford University Press, 1994). 

70 As Ruti Teitel puts it: “Transitions imply paradigm shifts in the conception of justice: thus, law’s 
function is deeply and inherently paradoxical. In its ordinary social function, law provides order 
and stability, but in extraordinary periods of political upheaval, law maintains order even as it 
enables transformation. Accordingly, in transition, the ordinary intuitions and predicates about 
law simply do not apply’, n 5 above, 6. 


334 © The Modern Law Review Limited 2003 


te 


May 2003] The Frontiers of Legal Analysis 


appear. As Bell points out: ‘The parties to a conflict use human rights and 
humanitarian law with a view to meta-bargaining as to the nature of the conflict 

' This is particularly true of international humanitarian law (‘the laws of 
war’);”” indeed one of the most striking features of the recent legal scholarship in 
the field of transitional justice has been a reassertion of the critical importance of 
international humanitarian law. 

This is not to suggest that other bodies of international law are not also critically 
important.’? In particular, international human rights law has played a crucial 
mediating role within the frame of the Good Friday Agreement itself, and indeed 
prior to it. Non-derogable norms, and those in relation to equality, non- 
discrimination and due process have functioned to mediate the worst excesses of 
conflict and to require the state to address some key failings. But what is unique 
about international humanitarian law is that unlike human rights law, it is a 
conflict-specific corpus of law. Since humanitarian law takes as its starting point 
the existence of an ‘armed conflict’ of some sort, in which legal responsibilities are 
placed on all participants, it creates a contextualisation that is challenging on a 
number of levels. This challenge can be located in the breadth of the law’s reach (it 
binds both state and non-state actors), and in its refusal to accept the ‘war’ as 
justification for egregious actions from any quarter.“ At a deeper level, as Bell’s 
point illustrates, humanitarian law contains a narrative of conflict which recognises 
its political nature, and which may cast the state as not simply being burdened with 
a conflict, but being a participant in it. This narrative may also be taken to convey a 
degree of status on armed opposition groups, despite the fact that humanitarian 
law is careful to assert that it does not convey such status during non-international 
armed conflicts.’ For these reasons, discussion of the applicability of humanitar- 
ian law is generally avoided by conflict-ridden states until the point of 
peacemaking, or unless the scale of human rights violation is obviously egregious. 
Indeed, as will be seen below in the discussion of the approach taken in the 
Northern Ireland transition, it may be avoided even in the post-conflict situation. 

In transitional societies, international legal standards are important not only in 
devising structures for the future human rights protection, but also in’ evaluating the 
past. Typically the problem has been framed in terms of how democratic successor 
governments should deal with serious violations by previous regimes.” Of necessity, 
this brings with it complex and difficult questions as to the potential for truth-telling 
amid claims of hierarchies of truths; questions as to the role of trials in truth-telling,’’ 





71 Bell, n 4 above, 8. 

72 See C. Campbell, ‘Peace and the Laws of War: The Role of International Humanitarian Law in 
the Post-Conflict Environment.’ (2000) 82 International Review of the Red Cross, 627-652. 

73 For instance, the centrality of group-rights protection in transitions in ethnic-related conflicts, 
give a particular importance to the standards in the Council of Europe’s Framework Convention 
on National Minorities. 

74 For an overview see F. Kalshoven, Constraints on the Waging of War (Geneva: International 
Committee of the Red Cross, 1987). 

75 After setting out rules applicable to non-international armed conflicts, Article 3 common to the 
four Geneva Conventions of 1949 concludes that ‘The application of the preceding provisions 
shall not affect the legal status of the Parties to the Conflict’. 1977 Protocol II to the Geneva 
Conventions, which covers civil wars provides that ‘[nJothing in this Protocol shall be invoked 
for the purpose of affecting... the responsibility of the government, by all legitimate means, to 
maintain or re-establish law and order in the State or to defend the national unity and territorial 
integrity of the State’ (Article 3). See n 84 above. 

76 See L. McGregor, “Individual Accountability in South Africa: Cultural Optimum or Political 
Façade’ (2001) 95 AJIL 33. 

77 For assertive claims in this regard see P. Akhavan, ‘Justice in the Hague, Peace in the Former 
Yugoslavia? A Commentary on the United Nations War Crime Tribunal’ (1998) 20 HRQ 73, 75. 
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and their relative effectiveness in comparisons with truth commissions;” and questions 
raising the problematic relationship between truth-telling and reconciliation.” 

Another major focus of contemporary state transition has been the state’s 
institutional legacy, an issue closely related to that of its legal legacy. While 
security force failings have inevitably attracted much attention, this has not been 
to the exclusion of scrutiny of the courts and other parts of the legal system in the 
process of change. The issue concretises in an immediate, unavoidable, and 
strategically critical way the dialectic at the core of any situation of transition: that 
between continuity and disjunction. In negotiated settlements it is rarely possible 
to build entirely new institutions with no reference to pre-existing bodies 
performing similar functions. The imperative therefore is to find some conceptual 
and practical accommodation in the new dispensation of the institutional legacy of 
the old. The solution in such transitional situations as South Africa has been the 
development of a paradigm of institutional ‘transformation, representing a 
synthesis, going beyond mere reformation, of the old and the new. 

‘Transitional justice’ therefore functions as a collective title for the numerous 
forms of political and legal accommodation that arise in the shift from conflict to 
negotiation. Its concerns are with conflict-related legal legacies, as well as with the 
myriad of internal legal quandaries that are a part of the post-conflict world. We 
contend that significant parts of the Agreement are appropriately placed in this 
site of analysis. 


The specificity of the Northern Ireland experience 


Marking the uneasy threshold of the Northern Ireland transition, the Good 
Friday Agreement (like law itself) aims both to provide stabilising reassurance 
and to be the vehicle for transformative change facilitated by law. The 
transformation takes place (or at least is intended to take place) on multiple 
levels: the restructuring of constitutional imperatives; the sophisticated realign- 
ment of governmental power and decision-making at the local level; the 
mainstreaming of a broad human rights and equality agenda; and the 
rehabilitation of political actors and ‘outsiders’ to the centre from the periphery 
of political life to mention but a few aspects. 

While clearly placing Northern Ireland in the transitional justice frame, we have 
been careful to avoid claims that solutions developed in relation to transitions in 
the greatly differing circumstances of Latin America and Eastern Europe can be 
transposed straightforwardly to the region. Any worthwhile analysis of the 
transition in Northern Ireland must fully engage with its particularity; specifically 
there is a need to take account of the democratic pedigree of the UK. There is also 
the need to relate the analysis of core ‘transitional justice’ concerns to the 


78 See generally, P. Hayner, ‘Fifteen Truth Commissions — 1974 to 1994: A Comparative Survey’, 
(1994) HRQ 597, Truth Commissions: A Comparative Assessment Report of an interdisciplinary 
discussion held in May 1996 (Cambridge, MA: Harvard Law School Human Rights Program, 
1997); M. Enselaco, “Truth Commissions for Chile and El Salvador: A Report and Assessment’, 
(1994) 16 HRQ 657 and M. Popkin and N. Roht-Arriaza, ‘Truth as Justice: Investigatory 
Commissions in Latin America’ (1995) 20 Law and Social Inquiry 79. 

79 For a particularly insightful piece see S. Cohen, ‘State Crimes of Previous Regimes: Knowledge, 
Accountability and the Policing of the Past’ (1995) 20 Law and Social Inquiry 7 (1995). 

80 See M. Brogden and C. Shearing, Policing for a New South Africa (London: Routledge, 1993) 
and M. O’Rawe and L. Moore, Human Rights on Duty: Principles for Better Policing — 
iene! Lessons for Northern Ireland (Belfast: Committee on the Administration of Justice, 
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discussion of the fluid nature of the soverignty/statehood formula presented in 
Part II above. And then there is the challenge of explaining why in com- 
parison with other regions, the transition in Northern Ireland has been such a 
‘stop-start’ affair. By January 2003, the newly created Assembly and Executive 
had been suspended on four occasions; policing changes remained heavily 
contested (a key nationalist party had still not taken its place on the new Policing 
Board); and major problems were becoming evident with the preparation of the 
Bill of Rights envisaged by the Agreement, to name but three areas where stalling 
was evident. 

As regards the nature of the state, if one excludes the applicability of the 
completely irremediable entity from the Northern Ireland equation (notably 
post-1972), the analysis of law’s function before and during transition in 
Northern Ireland requires a revamping of the theory of transition itself to some 
degree. Whereas transition in the non-democratic state is conceived in unitary 
terms (the state is either democratic or it is not), a state with at least a formal 
commitment to liberal democracy may be much more capable of cumulative 
progressive change. While the focus of this paper is on the post-Agreement 
transition, it is possible to conceive of Northern Ireland as a site of multiple 
transitions, beginning with the disintegration of the old regime in 1968-1972."! 
Significant reforms to the state under direct rule (1972-1998), particularly as 
mediated by the Anglo-Irish Agreement (1985), meant that the scale of ongoing 
human rights violations at the time of the Good Friday Agreement was very much 
lower than in the past (though the legacy of earlier violations remained 
unaddressed). 

In this respect therefore, the liberal-democratic dimension of the pre-Agreement 
situation could have been expected to have smoothed the transition, yet ironically 
there are two senses in which this same character may have served to obscure an 
appreciation of some critical problems. Firstly, there is the question of the 
categorisation of the (formerly violent) conflict. The Good Friday Agreement has 
been depicted as a bargain stuck between the multiple political parties which 
remained in the negotiation process to its conclusion, supported and neutrally 
guaranteed by two states - Irish and British.8? This description is partly correct but 
should be fleshed out by a more convincing analysis of the role of the state in 
whose jurisdiction the conflict took place. The shape of the Good Friday 
Agreement is partly explained by state preference, and specfically by a 
characterisation of the conflict grounded in the state’s particular position in 
relation to the meta-conflict. For the liberal-democratic state, a monopoly on the 
legitimate use of force, is (in a Weberian sense) axiomation. It is deeply 
paradoxical for it therefore to come to terms with an internal conflict (or an 
‘armed conflict’ of sorts), having occurred within its own internationally 
recognised international borders, and more especially with the fact that it may 
have been a participant in that conflict. 

Such considerations help to explain the almost complete absence of reference to 
humanitarian law in official (or unofficial discourse) during the conflict, despite 
the occasional use of the rhetoric of ‘war’ on the part of the state, and its 








81 When the devolved government at Stormount was prorogued in 1972 the Unionist party had 
been continuously in power for half a century. See P. Buckland, A History of Northern Ireland 
(Dublin: Gill and Macmillan, 1981). 

82 Pro-Agreement Parties include: the Ulster Unionist Party (UUP); the Social Democratic and 
(uP, Party (SDLP); Sinn Féin; the Women’s Coalition; and the Progressive Unionist Party 


© The Modern Law Review Limited 2003 - 337 


The Modern Law Review [Vol. 66 


continuous invocation by paramilitary groups. Whether the refusal by these 
groups to engage in a humanitarian law discourse was due to ignorance or to a 
reluctance to accept limitations on their actions is difficult to assess.°? As regards 
the state’s failure to engage, one shallow and somewhat formalist explanation 
can be found in the fact that key provisions of humanitarian law relating to 
non-conventional armed conflict cannot have been legally binding during the 
course of the conflict, because the UK delayed ratification until the peace process 
was well in place, of two key 1977 Protocols to the Geneva Conventions.** But 
this explanation is at best partial, since it begs the question as to why the delay 
occurred. In any case other humanitarian law standards were available. Minimal 
provisions relating to non-international armed conflicts (which were, in any case, 
more likely than either of the 1977 Protocols to be applicable to conflicts such as 
that in Northern Ireland) were in place throughout the troubles.®° And the 1990s 
saw NGOs in Northern Ireland employ internationally mandated sets of 
humanitarian standards which were not dependent on the applicability of 
humanitarian law stricto sensu.*° 

A deeper explanation for the failure to engage with humanitarian law almost 
certainly lies in the refusal of the state to see itself as part of the conflict, instead 
positioning itself ‘above’ it.” From this lofty position the violence became simply 
a ‘security’ problem, which demanded a technical security-oriented response; the 
political problems were quite separate, producing two distinct sets of official 
discourses and practices.®* This view — the core of the criminalisation strategy 
pursued by the British Government with varying degrees of vigor for much of the 
conflict - had its own internal logic and created its own imperatives. Since the 
violence of the conflict was criminal rather than political, there could be no ‘armed 
conflict’, and discussion of the implications of international humanitarian 
standards was moot. The resulting blind spot has some important legal 
implications that are examined further below. 

The second way in which the liberal-democratic character of the state may have 
served to hinder an appreciation of problems is in relation to the recognition of 
systematic institutional failings. The Good Friday Agreement mandates sig- 
nificant changes to policing, criminal justice, deeper rights protections, and the 
release of paramilitary prisoners to mention but some it its most compelling 








83 See F. Ni Aolain, The Politics of Force: Conflict Management and State Violence in Northern 
Ireland (Belfast: The Blackstaff Press, 2000) chapter 5. 

84 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection 
of Victims of International Armed Conflicts (Protocol T) (1977), and Protocol Additional to the 
Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non- 
International Armed Conflicts (Protocol IT) (1977). The UK signed the two 1977 Protocols at an 
early date (December 1977), but legislation to provide for ratification came only with the Geneva 
Conventions (Amendment) Act 1995, enacted a year after the Northern Ireland cease-fires. See 
P. Rowe and M.A. Meyer, ‘The Geneva Conventions (Amendment) Act 1995: A Generally 
Minimalist Approach’ (1996) 45 ICLQ 476. The legislation was not immediately brought into 
force, and ratification was eventually accomplished only in January 1998, the IRA cease-fire 
having ended and having been restored in the meantime. Signing and ratification was 
accompanied by a number of declarations in respect of Protocol I, which seemed designed to 
exclude any applicability to Northern Ireland. 

85 Common Article 3 to the Four Geneva Conventions (1948). 

86 See Human Rights Watch, Human Rights in Northern Ireland (New York: Human Rights Watch, 
1991) and Human Rights Watch, Children in Northern Ireland: Abused by Security Forces and 
Paramilitaries (New York: Human Rights Watch, 1992). 

87 See K. McEvoy, Paramilitary Imprisonment in Northern Ireland - Resistance, Management, and 
Release (Oxford: OUP, 2001). 

88 Ibid, 350. 
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provisions. At a very simplistic level, this informs us that in a number of key 
institutional contexts the state was failing or inadequate during the course of the 
Troubles. Arguably, some of these institutional failings may explain the nature 
and form of the conflict. The language of the Good Friday Agreement certainly 
does not describe these provisions in that manner, but analysis plainly reveals that 
such a conclusion is possible. Thus, an explanation of the Good Friday Agreement 
must contain a narrative of state transformation. Once again, this is not unusual 
for a post-conflict society. What is unusual in Northern Ireland is the fact that the 
state in question is not an irredeemable authoritarian state but a leading western 
democracy. Again, the liberal-democratic state is presented with a paradox: that 
of coming to terms with institutional failure of a degree which, on the state’s self- 
definition, should have been impossible. 

The remainder of this part explores the implications of these paradoxes by 
examining the way in which the Good Friday Agreement has confronted two 
issues that frequently emerge as key in transitional societies: dealing with the past, 
and dealing with state institutional legacies. In doing so we also highlight some 
conflict-related issues that were left outside the political compromises reached in 
the Good Friday Agreement, but which impact directly on the transition in these 
two areas. This is not to suggest that other transitional issues are unimportant; 
rather the goal here is to use these two issues to introduce a mode of analysis that 
can later be extended to other spheres. 

Exploration of these issues helps to highlight the point that at moments of 
transition tailored legal solutions are required to intense political problems. 
Frequently, such solutions require sensitive accommodation, and may in 
themselves constitute narratives over the nature and form of the conflict that 
has been experienced. This can explain why their implementation is fraught and 
heavily contested by internal political constituencies. 


Dealing with the past and truth-telling 


While acknowledging that the context of transition in Northern Ireland is not a 
move from authoritarianism to democracy, or complete regime illegitimacy to 
democracy - this does not necessarily negate the need for comprehensive 
engagement with the behaviours of multiple actors, both state and non-state. 
Other societies emerging from conflict have, to a greater or lesser degree, made 
both criminal and moral accountability an intrinsic part of the process of 
conciliation, and sometimes the very basis of political agreement. By contrast, the 
Good Friday Agreement made little explicit reference to the past, other than 
noting that ‘The tragedies of the past have left a deep and profoundly regrettable 
legacy of suffering....’. At the level of self-interest this apparent lack of concern 
can be explained partly in terms of a probable sense by the political parties 
involved in the negotiations that they had little to gain (and some perhaps much to 
lose), by a generalised re-examination of contentious issues. More profoundly, the 
lack of an a comprehensive formulation in relation to the past can be taken as 
reflecting the continuation of the meta-conflict: there was simply no consensus as 
to what the conflict was about, nor upon whom the blame for it lay. This 
also helps to explain why no institutional vehicle for a generalised exploration of 
the past (such as a Truth and Reconciliation Commission along South African 
lines) was agreed upon, since typically, as Bell points out, it is only where there 
is a sufficient degree of consensus in relation to the past that this option is 
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chosen.®? Indeed the role of such commissions is frequently seen as being as much 
about the ‘acknowledgement’ of the past as about its discovery.” 

The Agreement therefore made no attempt to define the legal framework in 
relation to which the past could be assessed. This stands in stark contrast to its 
provisions in relation to the future, where there was explicit provision for the 
invocation in domestic law of the European Convention on Human Rights.”! 
Implicitly therefore, the possible implications of international humanitarian law 
for an assessment of the past were being discounted, and that of international 
human rights law was being ignored. The implicit assumption was that in practical 
terms the Human Rights Act could not become a vehicle for dealing with past 
focused claims of state human rights violations. 

This refusal to engage with international humanitarian standards can best be 
understood in terms of the paradox adverted to earlier: that of the liberal- 
democratic state faced with an armed conflict of sorts within its boundaries. The 
result has been an unwillingness by the state to reflect critically on its own role 
during much of the troubles, and a refusal to acknowledge that it has not been a 
neutral bystander to the conflict and/or its management. A similar point could be 
made about the attitude of violent non-state actors in the conflict. There have been 
two significant exceptions to this non-engagement on the part of the state. The 
first is the Saville Inquiry (created outside the Agreement framework)” 
investigating the Army’s 1972 Bloody Sunday killings. The second is the 
agreement by both the British and Irish Governments following the 2001 Weston 
Park discussions to appoint ‘a judge of international standing’ to investigate 
allegations of security force collusion in eight high profile deaths on both sides of 
the border.?? The judge in question (Peter Cory) has been empowered to 
recommend a Public Inquiry, should he view it as necessary. But while both of 
these initiatives (which continue at the time of writing), represent important 
contributions to an overall assessment, they can at best be partial, and are not a 
substitute for a comprehensive engagement with past failings. Moreover, they 
illustrate the ad hoc nature of engagement with the past to date, and the attendant 
lack of a broadly based social narrative on the nature, form and experience of the 
conflict by multiple communities. 

A lack of comprehensive engagement with the past is also noticeable in the 
provisions dealing with the victims of the conflict. Measures to address the 
experience of victims were put into place before the signing of the Good Friday 
Agreement, and were rhetorically extended within the frame of the Agreement 
itself.°* However, while the Victims Commissioner examined and reported on the 





89 Bell, n 4 above. For an incisive exploration of the truth-telling debate in the Northern Ireland 
transition see B. Rolston, ‘Assembling the Jigsaw: Truth, Justice and Transition in the North of 
Ireland’ (2002) 44 Race and Class, 87. 

90 For a discussion of the ‘acknowledgement’ issue in this context see Campbell, n 74 above, 642. 

91 Paragraph 2 of the ‘Rights, Safeguards and Equality of Opportunity’ section of the Agreement 
provides: ‘The British Government will complete incorporation into Northern Ireland law of the 
European Convention on Human Rights (ECHR), with direct access to the courts, and remedies 
for breach of the Convention, including power for the courts to overrule Assembly legislation on 
grounds of inconsistency’. These provisions were legislated for in the Human Rights Act 1998 
and the Northern Ireland Act 1998. 

92 House of Commons Official Report, 29 January 1998. Members include The Rt Hon Lord 
Saville of Newdigate (Chairman), The Hon Mr William L. Hoyt, and the Hon Mr John L. 
Toohey. 

93 The text of the Weston Park Statement of 1 August 2001 can be found at http://cain.ulst.ac.uk 

94 In October 1997, the then Secretary of State Mo Mowlam appointed a Victims Commissioner. 
His brief was to ‘look at possible ways to recognise the pain and suffering felt by victims of 
violence arising from the troubles of the past thirty years, including those who have died or been 
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needs of victims,” his report drew some heavy criticism for its failure to engage 
substantively with the need for a Truth Commission and by a lack of emphasis on 
the experiences of victims of state violence during the conflict.°° The continued 
articulation of victims’ demands is not a feature of the post-conflict landscape 
unique to Northern Ireland. In parallel post-conflict societies many victims of all 
classes demand acknowledgement and/or retribution combined with a persistent 
emphasis on their right to articulate their experiences and loss. 

In Northern Ireland ongoing references to truth-telling processes in political and 
social contexts illustrate that without a formal and legally constituted vehicle the 
concerns about unresolved deaths, injuries and conflict experiences for particu- 
larly affected communities will not go away. In particular, we note that one class 
of conflict victim lingers noticeably in legal and political consciousness. These are 
the victims of state use of force, many of whom have resorted to the European 
Court of Human Rights to vindicate their rights under the European 
Convention.” In a tranche of cases handed down since the Agreement, the Court 
has found that the UK failed to carry out an effective and thorough investigation 
following the deaths of these individuals.*® The decisions highlight the point that 
conflict-related deaths caused by state agents form an unmistakable part of the 
transitional legal landscape in Northern Ireland, and any effective response to 
them must be conceptualised in that frame of reference. By extension it seems 
unlikely that these cases can be resolved on an individual and piecemeal basis, 
demanding exploration of broader, truth-eliciting mechanisms.” 

One part of the Agreement in which the past was directly addressed was in the 
provisions requiring the early release of prisoners convicted in jury-less Diplock 
courts.!° In many respects this can be considered a classic conflict-resolution 
scheme. Indeed should it wish to do so, the state could make a colourable claim to 
have met the requirements of international humanitarian law in relation to 
amnesties at the end of high intensity internal armed conflicts.’°! But some 





injured in the service of the community.’ See Sir Kenneth Bloomfield KCB ‘We Will Remember 
Them’ Report of the Northern Ireland Victims Commissioner, Sir Kenneth Bloomfield (London: 
Stationery Office, 1998) 8. 

95 The Bloomfield report placed a heavy emphasis on public remembrance, institutional supports 
and financial compensation to victims. In parallel, a government Minster was given 
responsibility to act as a Minister for Victims, and to oversee the implementation of a number 
of practical proposals made in the Bloomfield Report. 

96 See Rolston n 90 above, 87-105. See also the ‘Healing Through Remembering Project’ http:// 
www.healingthroughremembering.org/. 

97 In a series of judgments, the European Court has found that the United Kingdom was in 
violation of Article 2 of the Convention by its failure to ensure the effective investigation into 13 
deaths in Northern Ireland, resulted from the use of lethal force by state agents and others. 
Jordan v United Kingdom Application No. 24746/94, Kelly and Others v United Kingdom 
Application No 30054/96, McKerr v United Kingdom Application No 28883/95 and Shanaghan v 
United Kingdom Application No 37715/97, judgement May 4, 2001; McShane v United Kingdom, 
Application No 43290/98, judgement of May 28, 2002. 

98 See F. Ni Aoláin, ‘Truth Telling, Accountability and the Right to Life in Northern Ireland’ 
(2002) 5 EHRLR 14-32. All these deaths are conflict-related and all are highly politically 
sensitive. Ten of the deceased were members of paramilitary organisations, at least eight of 
whom were actively engaged in an attempt to destroy a small police station in Co. Armagh at the 
time of death. In addition, the death of Patrick Shanaghan was alleged to have occurred with the 
active collusion of members of the security forces in Northern Ireland. 

99 There has been some attempt to do so by the government’s announcement that it intended to 
undertake a comprehensive review of coroner services. See http://www.coronersreview.org.uk/ 
background.htm. There have also been minor changes made to the existing Coroner’s Rules in 
Northern Ireland. See generally, Ni Aoláin, n 29 above, 29-31. 

100 These provisions were legislated for in the Northern Ireland (Sentences) Act 1998. 
101 Protocol II, n 84 above. 
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problems still remain, most notably in the legacy of asymmetry between trials of 
non-state and state actors. Whereas the security forces were responsible for several 
hundred deaths during the conflict (many in suspicious circumstances), and while 
real concern remains about allegations of collusion between elements in the 
security forces and loyalist paramilitaries, very few personnel were brought to trial 
and only a handful were convicted. This contrasts markedly with the thousands of 
trials of non-state actors. This means that the truth-telling imperative in relation 
to deaths caused by security force personnel remains unaddressed through the trial 
route. It also means that the weeding out function, which such trials could have 
performed, particularly in relation to the police, remains undischarged. This is not 
to suggest that mass trials of security force personnel are now desirable; rather the 
point that is being made is the need to think through some implications of these 
lacunae, and to point to areas in which further reflection is needed. 


Institutional legacies: operationalising a transformative paradigm? 


In Northern Ireland the question of institutional legacy arose most sharply in 
relation to policing, producing in the Good Friday Agreement not a detailed plan, 
but a recognition that an opportunity arose ‘for a new beginning to policing’, the 
institutional architecture of which was to be addressed by an independent 
commission.'°? The upshot, via the report of the Patten Commission,'©? and fresh 
legislation, "° was the institution of the Police Service of Northern Ireland (PSNI). 
While these changes, coupled with the operationalisation of the new office of 
police ombudsman! have undoubtedly produced a major shift in policing, there 
has been no selectivity in personnel carry-through from the Royal Ulster 
Constabulary (RUC) (though severance packages were offered across the 
board).'°° In effect the battle lines in relation to policing changes reflected 
broader political divisions evident all through the conflict; to that extent they 
represent its non-violent continuation. Implicitly, bargaining about policing 
became meta-bargaining as to the nature of the conflict, since claims that policing 
required a complete transformation represented quite a different view of the 
conflict from that projected by participants who saw only the need for mild 
reform. Again this points to the difficulty faced by the liberal-democratic state in 
coming to terms with the paradox of an institutional legacy excluded by its self- 
definition. 

The absence of selectivity in carry-through of personnel would have been less 
problematic had it not been for the paucity of trials of security force members 





102 The Agreement Strand II in its discussion of Policing stated that: ‘They [the parties and 
governments] believe that the agreement provides the opportunity for a new beginning to 
policing in Northern Ireland with a police service capable of attracting and sustaining support 
from the community as a whole’. 

103 The Independent Commission on Policing for Northern Ireland was set up on 3rd June 1998 by 
the Government of the United Kingdom of Great Britain and Northern Ireland. Its report can be 
accessed at http://www. belfast.org.uk/report.htm. 

104 Police (Northern Ireland) Act 1998 and Police (Northern Ireland) Act 2000. 

105 See Police (Northern Ireland) Act 1998 Part VII and Schedule 3; Police (Northern Ireland) Act 
2000 Part VIII. 

106 The formulation adopted in s 1(1) of the Police (Northern Ireland) Act 2000 was that ‘[t]he body 
of constables known as the Royal Ulster Constabulary shall continue in being as the Police 
Service of Northern Ireland (incorporating the Royal Ulster Constabulary)’. S 1(2) provides that 
the ‘body of constables’ referred to in subsection (1) shall be styled for operational purposes the 
‘Police Service of Northern Ireland’. The effect of this was to effect a complete carry through of 
personnel from the RUC to the PSNI. 
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(noted above) for acts constituting human rights violations. But comparative 
experience suggests that a failure to prosecute need not result in a complete failure 
to sift security force personnel. Similar problems were faced in the post-1989 
transition to democracy in central and Eastern Europe, generating a debate on the 
problems of ‘lustration’. The term has a long pedigree;!” in its most recent 
employment it refers to a process whereby those considered tainted through their 
involvement with abusive regimes were debarred from full participation in public 
affairs in the reconstituted political order.’°* While problematic in some 
respects! the East and Central European models nevertheless display an 
awareness of a need to tackle a tainted historical legacy. 

Reinforcing the lack of lustration in Northern Ireland, there has been a marked 
delay in merging Special Branch and CID structures carried throu ugh from the 
RUC.!!° Thus apart from a US initiative impacting upon the PSNI, — Northern 
Ireland has seen virtually no lustration process which might have been facilitative 
of institutional transformation. And again reflecting the asymmetry in the 
treatment of state and non-state actors, former prisoners have been barred 
from serving on District Policing Partnership Boards established under the new 
arrangements (though with a new policing bill proceeding through Parliament at 
the time of writing, a number of issues remain in a state of fiux).'!? This is not to 
suggest that there has been a failure to transform (the question is open); 
nor is it being claimed that Eastern and Central European transitions offer a 
model to be followed unproblematically. But the discussion both points to a need 
to examine why international models were not more closely followed, and for a 
critical exploration in terms of institutional transformation of the course that was 
taken. 

Some parallel issues also arose in relation to the criminal justice system, 
inevitably a site of sharp political contestation given its role in the state’s exercise 
of coercive power. As was the case in relation to policing, the Good Friday 
Agreement included not a precise blueprint, but rather a mechanism (the Criminal 
Justice Review), to report on possible change. From the outset though, the 
transformative potential of this formula was limited by a closeness to government; 
it was stated not to be. an independent review, but a ‘mechanism with an 
independent element’. Unsurprisingly therefore, the Review’s report was limited in 
its breadth of engagement (there was, for instance, no substantive discussion of 
widely canvassed proposals for a Constitutional Court on South African lines).'! 





107 The origins of the term lie in the process whereby refractory Roman legions were cleansed of 
their wrong doing. See L. Huyse, ‘Justice After Transition: on the Choices Successor Elites Make 
in Dealing with the Past’ (1995) 20 Law and Social Inquiry 51. 

108 See M. Los, ‘Lustration and Truth Claims: Unfinished Revolutions in Central Europe’ (1995) 20 
Law and Social Inquiry 117; A.L. Stinchcombe, ‘Lustration as a Problem of the Social Basis of 
Constitutionalism’ (1995) 20 Law and Social Inquiry 245 and Huyse ibid. 

109 Ibid. 

110 Office of the Oversight Commissioner. In his first Report of 2002 Mr. Constantine stated inter 
alia, ‘In January, the Chief Constable issued a conceptual policy paper for the reorganisation of 
Special Branch and Crime Branch. The Oversight Team does not believe that the plan meets the 
intent of the Independent Commission’s recommendations on the sharing of vital tactical 
information between Crime Branch and Special Branch in a timely fashion’. See http:// 
www.oversightcommissioner.org/press/articles.asp?page = pressandpressId = 20 

111 The US authorities have barred PSNI personnel suspected of involvment in some killings in 
which security force collusion is alleged from training with the FBI, Irish Times 8 December 
2001. 

112 The Police (Northern Ireland) Bill was brought from the House of Lords to the Commons on 30 
January 2003. 

113 See Review of the Criminal Justice System in Northern Ireland (Belfast: HMSO, 2000). 
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And an assessment of the depth of impact of the resulting legislation presents a 
compelling research agenda.!'4 

As with policing, the bargaining around criminal justice can best be understood 
as meta-bargaining about the nature of the conflict — a battle along predictable 
political lines about the need for transformative change as opposed to technically 
driven reforms. As discussed above, the provisions of the Agreement dealing with 
the past (or more properly, which avoid dealing with it), can also be considered as 
contributions to this dispute. The contestation in these areas can therefore be 
considered as a non-violent continuation of the conflict. Indeed a similar pattern is 
evident in a great many areas of the Agreement’s outworking. And this, coupled 
with the refusal of paramilitary groups to decommission all of their weapons 
within the timeframe envisaged by the Agreement'!> helps to explain its ‘stop- 
start’ nature. 

As was discussed in Part II, the open-ended provisions of the Agreement in 
relation to sovereignty mean that it should be considered as transforming rather 
than ending the conflict. The conflict therefore could be said to persist in a non- 
violent form (even though this relative peace has been punctuated by violent 
incidents, these have been at a very much lower level than occurred in the 1980s 
and early 1990s). If the value of the Agreement is seen not as an inherent one, but 
rather in instrumental terms, there is always the danger that some actors, may at 
some point, decide that they can best advance their interests by a ‘stop’ rather than 
a ‘start’ approach (for instance by refusing to participate in government). But it is 
our contention that such an approach is untenable in the medium term, and that 
the only way in which local political parties in Northern Ireland can occupy a 
central role in the governance of the region in the medium to long term, and 
thereby safeguard their interests, is through the formula represented by the 
Agreement, however that may or may not be repackaged. 


Conclusion 


Northern Ireland was a sterling example of protracted internal conflict, unresolved 
by militarisation, extra-ordinary emergency powers or a political policy of 
normalisation. The leap in the negotiation process was to seek to come to terms 
with the actuality of the conflict experience and to create a response to its reality 
rather than to pretend that such conflict did not exist. This is not to suggest that 
conflicts about the nature of the conflict do not continue to exist. Rather, their 
arena has been generally curtailed to forums of debate and political intersection, 
as opposed to violent coercion. 

This article has sought to recontextualise legal discourse in Northern Ireland in 
terms of international and comparative reference points. It must be made clear 
that while this is a necessary inquiry, no attempt is being made to present a 
totalising narrative. It can at best be partial, and is sometimes contradictory. It is 
necessary because the devolution lens has been unable to engage with these 








114 Justice (Northern Ireland) Act 2002. 

115 Paragraph 3 of the section of the Agreement entitled ‘Decommissioning’ provides that: ‘All 
participants accordingly reaffirm their commitment to the total disarmament of all paramilitary 
organisations. They also confirm their intention to continue to work constructively and in good 
faith with the Independent Commission [on Decommissioning], and to use any influence they 
may have, to achieve the decommissioning of all paramilitary arms within two years following 
endorsement in referendums North and South of the agreement and in the context of the 
implementation of the overall settlement’. 
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concerns, lacking the tools and the language to define, contain and engage with 


the experience of conflict and its aftermath. While the academic endeavour of 
categorisation may be castigated as irrelevant to the experience of ‘real law and 
‘real’ politics, we would argue that this view is mistaken. Without an affirmation 
of its multiple legal and political homes, political agreements can quickly 
disappear into the quicksand of self-selected prisms of review that are not as 
neutral as they may appear from the outset. Unless there is the capacity from 
academics, lawyers and politicians to accept the multiple faces of any transitional 
agreement, the inevitable ongoing conversations between these actors (and within 
society) become stilted. In short, it may serve to cut-off a host of ways to view not 
only the conflict of the past but also the accommodation of the future. 
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Who are Law’s Persons? From Cheshire Cats to 
Responsible Subjects 


Ngaire Naffine* 


What is it to be a legal person? A review of the jurisprudence of persons reveals 
considerable confusion about this central legal question, as well as deep intellectual 
divisions. To certain jurists, law’s person should and does approximate a 
metaphysical person. Depending on the metaphysics of the jurist, the legal person 
is thus variously defined by his uniquely human nature, by his possession of a soul, 
or by his capacity for reason, and therefore his moral and legal responsibility. To 
other jurists, law’s person is not a metaphysical person but rather a pure legal 
abstraction; he is no more than a formal, abstract, but nonetheless highly 
convenient device of law. This paper endeavours to bring some order and clarity to 
these scholarly debates about the nature of legal personality. It also considers their 
implications for feminist legal theorists, with their enduring interest in the 
character of law’s subject. 


‘If terms in common legal use are used exactly, it is well to know it; if they are used inexactly, 
it is well to know that, and to remark just how they are used.’ 
James Bradley Thayer’s Preliminary Treatise on Evidence’ (1898)! 


This paper is about how, why, and with what and whom, law peoples its world. 
More precisely, it is about who and what counts as a ‘person’ in law and who does 
not: who can act and why some can do more than others. 

The law of ‘persons’ comprises an often-puzzling jurisprudence, marked by its 
uncertainty and its inconsistency. John Dewey made this observation in 1926, 
asserting that “There is no general agreement regarding the nature in se of the jural 
subject; courts and legislators do their work without such agreement, sometimes 
without any conception or theory at all regarding its nature’.” In 2001 the Harvard 
Law Review confirmed this diagnosis: sometimes the term ‘person’ was used to 
mean a human being (variously defined); other times it was treated as a formal 
legal device (also variously defined). The Harvard note concluded that ‘the law of 
the person is fraught with deep ambiguity and significant tension’; that the 
definitional problem of the person was likely to become more acute with 
‘technological and economic progress’; and further that the subject was so ‘grossly 
undertheorised’ that it merited more attention.” 


* Professor of Law, University of Adelaide. For their generous comments and advice on various 
written and oral versions of this paper, I thank Letitia Anderson, Margaret Davies, Paul Fairall, 
John Gava, Laura Grenfell, Ian Leader-Elliott, Horst Lucke, Natalie Stoljar, Adrienne Stone, 
Greg Taylor as well as members of Flinders Law School and the Law School of the University of 
Tasmania. I am also grateful to an anonymous referee for many helpful suggestions. 


1 Quoted in W.N. Hohfeld, ‘Some Fundamental Conceptions as Applied in Judicial Reasoning’ 
in W.W. Cook (ed), Fundamental Legal Conceptions as Applied in Judicial Reasoning and other 
Legal Essays by W.N. Hohfeld (New Haven: Yale University Press, 1923) 23, 35. 

2 John Dewey, The Historic Background of Corporate Legal Personality (1926) 35 Yale Law 
Journal 655, 660. 

3 ‘Notes: What We Talk About When We Talk About Persons: The Language of a Legal Fiction’ 
(2001) 114 Harvard Law Review 1746, 1768. 
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The present task is to explain some of the ambiguities and tensions in the 
jurisprudence of persons, and to identify and expound the ‘different uses of the 
term. The paper also endeavours to discover whether law’s persons necessarily 
derive their meaning from metaphysical conceptions of the person. 

Though the work of this paper is essentially conceptual analysis, it is of 
considerable practical and political importance. Perhaps the greatest political act 
of law is the making of a legal person (simply put, he who can act in law) and, in 
the same move, the making of legal non-persons (those who cannot act in law and 
who are generally thought of as property). Until the American civil war, in many 
respects slaves were not ‘persons’ but were rather a form of property.* Well into 
the twentieth century, women could not run for certain public offices open only to 
‘persons’ because the courts declared that they did not count as persons for this 
statutory purpose. And in most ways, animals continue to be excluded, as a 
matter of course, from the category of person. There is no question of them being 
protected by the offences against ‘the person’. It is impossible to murder the family 
pet because it is not, in this respect, a person. It is possible however to cause 
damage to someone’s property by the same act. 

This is not to suggest a neat cleavage of the legal world into two mutually 
exclusive categories: being and thing. Corporations are created as both persons 
and property and so have a dual status. Thus they can both trade as persons and 
be traded as property. By contrast humans, it is generally said, can only ever be 
persons. And yet, as we will discover, there are heated debates among jurists about 
whether all humans truly satisfy all the necessary conditions of legal personality.® 


Defining legal persons 


The law of persons is not a discrete field of study in the common law world, but is 
scattered throughout the different branches of law. It is to be found in an extensive 
legal literature embracing case and statute law and learned commentary. We have 
therefore to discover the nature of law’s persons by surveying many parts of law, 
and then often deriving its meaning only by inference.” However there are pockets 
of case law in which ‘the person’ forms the subject of sustained discussion because 
the entity in question appears to have a problematic status. 








4 American law was inconsistent in its constitution of the personality of slaves. While they were 
denied many of the rights of ‘persons’ or ‘citizens’ they were still held responsible for their 
crimes which meant that they were persons to the extent that they were criminally accountable. 
The variable status of American slaves is discussed in ‘Notes: What We Talk About When We 
Talk About Persons’, ibid 1746. 

5 But of course women were persons in many other respects. Most obviously, they were protected 
by the offences against the person, with the notable exception of the spousal immunity for rape, 
which meant that married women could not invoke the law of rape against their husbands. The 
final persons’ case was Edwards v Attorney General, Canada (1929). A legal history of the 
persons’ cases is to be found in A. Sachs and J.H. Wilson, Sexism and the Law: A Study of Mae 
Beliefs and Legal Bias in Britain and the United States (Oxford: M. Robertson, 1978). In 
Edwards the Privy Council finally conceded that women were ‘persons’ for the purpose of the 
right to be nominated to the Canadian Senate. 

6 There are also debates about what it is to be a legal human. Human beings, to qualify as 
persons, must satisfy certain legal requirements of humanity. For one thing, they must be born 
and not yet dead and both birth and death are legally defined. 

7 According to Richard Tur, “There is no general law of persons, but rather, a series of rules 
concerning relationships and liabilities’. See R. Tur, ‘The “Person” in Law’ in A. Peacocke and 
G. Gillett (eds), Persons and Personality: "A Contempor ary Inquiry (Oxford: Basil Blackwell, 
1987) 123. ` 
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Two types of entity, in particular, have worried jurists. There i is a considerable 
literature on the nature of the personality of corporations. 8 Indeed it may be said 
that the literature on the legal person is to a large extent preoccupied with the 
meaning of corporate personality. In the corporation, or the firm, we have a legal 
creation which is called a person, but which appears to lack any obvious moral 
status, precisely because it is a legal abstraction and not a flesh-and-blood human 
being. At first blush, the personification of the corporation might seem to lend 
weight to the proposition that legal personality can be divorced from moral 
personality.” And yet jurists continue to note the anthropomorphising effects of 
corporate personification.’ As Lacey remarks, ‘in both doctrinal scholarship and 
legal theory, the debate about the liability of corporations is marked by a 
sustained use of metaphors, contrasts, images which depend u upon analogies 
and disanalogies between “corporate” and “human” persons.” Some jurists 
go further and insist that corporations are literally both legal and moral persons.” 

The concern of this paper, however, is not primarily with corporations and the 
well-documented controversies surrounding their moral and legal personification. 
Rather its interest lies in the study of those entities that are more obvious 
candidates for moral status — because, for example, they are sentient creatures or 
because they are soclosely associated with live human beings — but who are not 
generally taken to be legal persons. Here the jurisprudential controversy largely 
arises out of the denial, rather than the conferral, of personality. There is a 
perceived disjuncture between legal and moral conceptions of the person and one 
that continues to disturb many legal theorists. The foetus is one such being and a 








8 For a recent concise account of the competing theories of the nature of corporate personality 
and corporate responsibility see N. Lacey “‘Philosophical Foundations of the Common Law” 
Social not Metaphysical’ in J. Horder (ed), Oxford Essays in Jurisprudence (Oxford: Oxford 
University Press, fourth series, 2000) 17. There are numerous other accounts but see in 
particular the influential essay by Peter French, ‘The Corporation as a Moral Person’ (1979) 16, 
3 American Philosophical Quarterly 207. 

9 H.L.A. Hart, for one, seems to say that there is little point to the sort of metaphysical exercise 
undertaken by many of the jurists discussed in this essay, at least with regard to the 
corporation. Thus in his inaugural lecture (Definition and Theory in Jurisprudence (Oxford: 
Clarendon Press, 1953)) he assured us that we need not assume this ‘incubus of theory’ (6), nor 
‘batter our heads against the single word’ (19) corporation. Indeed it would be misguided to 
search for something ‘which simply Psat igh with the word. It does not ‘stand for or 
describe anything but a distinct function.’ (13) It follows that ‘if we characterise adequately the 
distinctive manner in which expressions for corporate bodies are used in a legal system then 
there is no residual question of the form “What is a corporation?” (23) 

10 The anthropomorphising effects of the concept on corporations have been extensively analysed 
and decried by corporate jurists. See, for example, N. James, ‘Separate Legal Personality; Legal 
Reality and Metaphor’ (1993) 5 Bond Law Review 217. 

11 N. Lacey, n 8 above, 25. 

12 The view that corporations are mora! persons is most closely associated with the work of Peter 
French. See n 8 above. Roger Scruton has taken this argument further still, reversing the 
conventional wisdom, and suggesting ‘that human individuals derive their personality in part 
from corporations’; that is the corporation, not the individual human, should be regarded as the 
paradigmatic legal person. R. Scruton “Corporate Persons’ (1989) Supplementary Vol LXII The 
Aristotelian Society 239, 240-41. The counter view, that corporations are not moral persons and 
so may not properly be regarded as legal persons has been advanced, in different ways, by 
Michael Moore and Elizabeth Wolgast. To Wolgast, ‘it is implausible to treat a corporation as 
a member of the human community, a member with a personality...responsibility and 
susceptibility to punishment’ and further that ‘treating corporations like persons is morally 
hazardous’: E. Wolgast, Ethics of an Artificial Person: Lost Responsibility in Professions and 
Organizations (Stanford, CA: Stanford University Press, 1992) 86, 88. To Moore ‘i]t is only 
persons like us... who are obliged by moral norms and thus have the capacity to be responsible’ 
and so he questions whether corporations should be thought of as persons: Law and Psychiatry 
Rethinking the Relationship (Cambridge: Cambridge University Press, 1984) at 62. See also M.S. 
Moore, Placing Blame: A General Theory of the Criminal Law (Oxford: Clarendon Press, 1997). 
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number of the illustrations to be employed here will be drawn from this 
jurisprudence on its legal status. While the law of the person is most conspicuous 
when a case explicitly considers the legal personality of a given entity, usually 
because of its troubling status, the nature of law’s person is also to be discovered 
within the underlying assumptions about legal being embedded within the general 
principles of law. 

It might seem, intuitively, to be the case that law would and perhaps should start 
with some worked-out view of the metaphysical person’ before it applies its own 
label of legal person, especially when it is applying this label to beings that appear 
to possess some moral status. In this view, law first establishes both the necessary 
and the sufficient conditions of being a metaphysical person; it then makes further 
decisions about whether, and if so the extent to which, law should conform with, 
or deviate from, this conception of the person, according to its own particular 
purposes, when it is devising its own legal person. Amelie Rorty has identified ‘a 
philosophical dream’ of a similar kind. It is a dream ‘that moral and political 
ideals are not only grounded in and explained by human nature, but that 
fundamental moral and political principles can be derived from the narrower 
conditions that define persons’.'* In this dream, it is assumed ‘that normative 
political and, moral principles can be derived from what is essential to the concept 
of a person.’!> Can we say that there is a legal dream akin to this? Is there a dream 
that legal principles can be grounded in and explained by the conditions of 
metaphysical personhood? 

This paper will reveal that there are indeed jurists who have such a dream. They 
believe that there are discoverable objective conditions of personhood, that law 
does build upon these conditions, and that it is right that it does. Others 
fundamentally oppose the dreamers. Thus a central observation of the paper is 
that there are deep divisions in legal thinking about the nature of law’s person and 
its appropriate application. Specifically, it identifies three quite different principal 
legal uses of the term person to be found in this extensive legal literature, each of 
which can be characterised and distinguished by its own particular take on the 
relationship between legal and metaphysical persons. 

Certain analytical jurists posit a technical definition of law’s person; they insist 
that the person is pure, legal artifice, and have little time for philosophical 
speculation. The legal concept of person, they affirm, does not and should not 
depend on metaphysical presuppositions about persons. In reply, it will be said 
that lawyers are unable to avoid speculation about what it is to be a person: the 
legal term is constantly contaminated by non-legal moral meanings and may even 
be unintelligible without them. 

Other jurists are convinced that law’s person has a natural (and to some) even 
God-given character. In this account of law’s being, he!® is not so much an 
artificial and formal device of law as a creature of nature. The legal person is 





13 By ‘metaphysical person’ I simply mean that which satisfies the metaphysical requirements of a 
person about which there is considerable disagreement, as we will discover in this paper. The 
term ‘person’, as Poole observes, ‘is almost invariably used to collect together those aspects of 
our existence which are considered to be most important, and then to designate what in some 
essential sense we are or, perhaps, ought to be.’ R. Poole, ‘On Being a Person’ (1996) 74 
Australian Journal of Philosophy 38. 

14 A. Rorty, ‘Persons and Personae’ in C. Gill (ed), The Person and the Human Mind: Issues in 
Ancient and Modern Philosophy (Oxford: Clarendon Press, 1990) 21. 

15 Ibid. 

16 The male pronoun will be adopted, in part to avoid clumsy expression but also to remind the 
reader of the masculine qualities of this being in some of his manifestations. 
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always and inevitably characterised by his essential (and to some, God-given) 
humanity, which makes him morally considerable, and so commands a certain 
respect from law.” We will in turn question this endeavour to find a secure 
metaphysical grounding for law’s person in the supposed moral status of human 
beings. 

A third type of legal theorist declares the legal person to be, quintessentially, an 
intelligent and responsible subject, that is a moral agent. This jurist necessarily 
excludes many human beings from her conception of law’s central character 
because many humans do not count as moral persons. That is to say, their reason 
is so undeveloped or impaired that they cannot be held morally accountable for 
their actions. Feminist legal theorists and other critical legal scholars have had a 
longstanding concern with legal persons, thus conceived. The rational legal 
subject, sometimes called ‘the man of law’, has been a particular preoccupation of 
feminist theorists and, as one of their number, I wish to reflect on whether he 
remains a legitimate target of feminist criticism. 

These three persons are rarely identified and differentiated with such precision in 
legal discourse. Rather, typically, as the Harvard note explained, jurists often 
move between different versions of the legal person, and between different 
metaphysical presuppositions, without making plain that, from moment to 
moment, they are endowing the term with different meanings. To ease analysis, 
our three legal persons will be called P1, P2 and P3. Characteristically, P1 theorists 
positively reject the claim that legal personality necessarily builds upon a 
metaphysical conception of the person. P2 theorists seem to assume that 
humanity, rather than the narrower conception of personhood, is the basis of 
both moral and legal claims on others and the basis of legal personality. P3 
theorists alone invoke metaphysical persons, variously understood, as the basis of 
their definition of the legal person, but then their definition of the person cannot 
be said to represent the official legal view of personality. 


Personality 1 (P1) — the Cheshire Cat 


Pi might seem to be the least interesting, most colourless and abstractly formal 
type of legal person. In this account, legal personality is nothing more than the 
formal capacity’® to bear a legal right and so to participate in legal relations. It is 
not a moral term. It does not depend on metaphysical claims about what it is to be 
a person. Subscribers to this definition of person tend to insist on the abstract and 
purely legal nature of the concept and in so doing they appear to set law apart 


17 As we will discover, the possession of a soul is seen by some jurists — perhaps most notably John 
Finnis - to be determinative of personality. For an account of the fascinating theological 
debates on the timing and significance of ‘ensoulment’ see N.M. Ford, When Did I Begin? 
Conception of the Human Individual in History, Philosophy and Science (Cambridge: Cambridge 
University Press, 1988). 

18 It is important to clarify from the outset the definition and usage to be adopted in this paper of 
the terms ‘capacity’ and ‘competence’. When someone is able to make legal decisions on their 
own behalf, that is when law allows them to make their own personal choices about whether to 
enter into legal relations, they are said variously to have ‘capacity’ and to be ‘competent’. 
However the capacity to attract legal relations, as opposed to the ability personally to enforce 
the rights implied by those relations, is also referred to as capacity. This paper will refer to the 
capacity to attract relations (the P1 capacity) as capacity. It will refer to the capacity to enforce 
ones own legal claims (rather than having to rely on someone else to do this — say a guardian) as 
competence. P1 requires a capacity to attract legal relations. P3, as we will see, requires 
competence to act in law on one’s own behalf. 
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from moral theory and also from the social, political and historical sciences. The 
legal person has no particular moral, social, political or historical character; 
indeed he has no substantive nature. He exists only as an abstract capacity to 
function in law, a capacity which is endowed by law because it is convenient for 
law to have such a creation. To Lawson, for example, ‘Legal personality and legal 
persons are, as it were, mathematical equations devised for the purpose of 
simplifying legal calculations’. 

This is the most inclusive definition of person in that it can, potentially, be all- 
embracing. ‘Anything can be a legal person because legal persons are stipulated 
as such or defined into existence.” Thus they can include animals, foetuses, 
the dead, the environment, corporations, indeed whatever law finds convenient to 
include in its community of persons. ‘All that is necessary for the existence of the 
person is that the lawmaker...should decide to treat it as a subject of rights or 
other legal relations. Once this point has been reached, a vista of unrestricted 
liberty opens up before the jurist, unrestricted, that is, by the need to make a 
person resemble a man or collection of men.’”! 

This is also the emptiest definition in the sense that P1 is said to have no 
necessary moral or empirical content. P1 theorists maintain that one should not 
look for ‘a natural substrate’ of the concept which might flesh out or constrain the 
term.” They accuse those who would thus limit the term of falling into error. P1 
has neither biological nor psychological predicates; nor does it refer back to any 
particular social or moral idea of a person and it is to be completely distinguished 
from those philosophical conceptions of the person which emphasise the 
importance of reason. This is why, strictly speaking, there is no reason why 
animals cannot be persons in this P1 sense. The endowment of even one right or 
duty would entail recognition of their ability to enter into legal relations and so to 
be a person, even though a human wouid necessarily be required to enforce any 
right. But this is perfectly possible: babies and other human legal incompetents of 
course always rely on a competent other to enforce their rights. 

The human dead may certainly be regarded as persons in this sense: after all, 
testamentary succession depends on the observance of the wishes of the dead.* 
But perhaps even more indicative of the personality of the dead human is the legal 
insistence that consent has been obtained from the deceased (obviously while still 
living) before their body parts, including sperm, are removed and used.” Foetuses 





19 F neon, ‘The Creative Use of Legal Concepts’ (1957) 32 New York University Law Review 
907, 915. i 

20 This is Natalie Stoljar’s useful summation of my account of P1, contained in personal 
correspondence. 

21 Lawson, n 19 above. 

22 The most sustained attack on the view that the legal person has a natural substrate was 
mounted by Alexander Nekam in the 1930s in The Personality Conception of the Legal Entity 
(Cambridge, MA: Harvard University Press, 1938). 

23 According to Richard Tur, ‘We do not have ... any clear idea of when a legal person...ceases to 
exist ... Nor should we regard physical death as marking the termination of a legal life, if for 
no other reason than the existence of a legal will, through which the physically dead person 
seeks to control the disposition of his property.’ See R. Tur, n 7 above, 123. 

24 In the case of wills, it is arguable that the living executor, trustee or beneficiary is the holder of 
any legal claim by the estate, not the dead person herself. However the legislative prohibition of 
the removal of tissue, post-mortem examinations and anatomical examination after death, if the 
person objected to such procedures while alive, is strongly suggestive of legal personality in the 
dead. For here the dead person’s wishes and interests are being respected and the next of kin 
and beneficiaries are disabled from overriding those wishes. See for example s 24(1) of the 
Human Tissue Act 1983 (NSW) which authorises removal of tissue ‘where (b) the deceased 
person had, during that person’s lifetime, expressed the wish for, or consented to, the removal 
after that person’s death of tissue from that person’s body for the purpose of: (i) its 
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too can be regarded as persons, though their rights are said to crystallise at birth.” 
There is nothing about the character of these different beings and non-beings 
which prevents them from being persons, nor which compels their personification, 
because, it seems, that persons do not have to possess any particular character. All 
it needs for something to be a person is for law to endow it with a formal capacity 
to bear a right or duty. The legal person is thus a pure abstraction, not a thing or 
being. As David Derham has expressed this abstract quality of persons: 


Just as the concept “‘one” in arithmetic is essential to the logical system developed and yet is 
not one something (eg apple or orange, etc), so a legal system (or any system perhaps) must 
be provided with a basic unit before legal relationships can be devised... The legal person is 
the unit or entity adopted. For the logic of the system it is just as much a pure “concept” as 

“one” in arithmetic. It is just as independent from a human being as one is from an 


“apple”.? 


Law is a self-enclosed system, in this view, which does not look elsewhere for its 
meaning. Or as Lawson insists: 


We must first note and emphasise the separateness and completeness of what we may call the 
legal plane...the instruments with which the business lawyer works do not belong to the 
world of fact...Legal personality, estates and contracts are parts of a world of their own, 
which is in some way related to the world of fact but is separate from them. It is an artificial 
world whose members are to some extent arbitrary, though not irrationally, created to serve 
certain purposes. Thus they can be defined with fair exactness, much more satisfactorily than 
the facts of everyday life.” 


Because legal artifice generates the legal person, it is wrong to characterise the 
corporation as an artificial person and the human being as a natural person. As 
Bryant Smith explains: 


The legal personality of a corporation is just as real and no more real than the legal 
personality of a normal human being. In either case it is an abstraction, one of the major 
abstractions of legal science, like title, possession, right and duty.” 


Consequently ‘it is as correct to speak of the.legal personateness of a human being 
as artificial, fictional, conceded by law, etc, as it is so to describe the legal 
personateness of a fund, a purpose, a corporation, or an idol.” We are dealing 
with pure abstraction, something which exists ‘only in contemplation of law.’*° 
There is no moral essence to the legal person, in this view, and those who have 
sought to find one are misguided. To Derham, ‘the seeds of difficulty in most of 
the great arguments of the past’ lie here: ‘in the failure to distinguish, on the one 
hand, between the roles played by certain legal terms with the consequent search 


transplantation to the body of a living person; or (ii) its use for other therapeutic purposes or 
for medical purposes or scientific purposes, and (c) the wish had not been withdrawn or the 
consent revoked’. 

25 These contingent rights of the foetus were recognised in Watt v Rama [1972] VR 353. For a 
sustained discussion of the legal status of the foetus see J. Seymour, Childbirth and the Law 
(Oxford: Oxford University Press, 2000). 

26 D.P. Derham, ‘Theories of Legal Personality’ in Leicester Webb (ed), Legal Personality and 
Political Pluralism (Melbourne: Melbourne University Press, 1958) 1, 5 

27 F.H. Lawson, n 19 above, 913. 

28 B. Smith, ‘Legal Personality’ (1928) 37 Yale Law Journal 283, 293. 

29 D.P. Derham, n 26 above, 6. 

30 F.H. Lawson , n 19 above, 914. 
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for the “essence” of a non-existent “thing” for which some terms were wrongly 
assumed to stand, and, on the other, between the function of the term “legal 
person” in the logic of the law and the “things to which the term is validly 
applied.’ 

Thus it is misguided to search for something apart from, and in addition to, the 
legal entity, which as it were becomes the legal entity, by law’s edict, or which has 
this status ascribed to it. There is nothing or no-one which bears the rights and 
duties which constitute someone or something as a person in law. There is no 
separate moral subject of rights, even though this is often how we talk of legal 
persons. “To regard legal personality as a thing apart from the legal relations, is to 
commit an error ... Without the relations ... there is no more left than the smile of 
the Cheshire Cat after the cat had disappeared.’°” Legal personality is therefore 
not a quality or attribute of a separate freestanding subject: ‘This substance [this 
subject]’, as Kelsen explains, ‘is not an additional entity’.** 

We are, in other words, tricked by a grammar of subject and predicates into 
thinking that the legal person is something other than a pure abstraction of law. 
To Kelsen, ‘The person exists only insofar as he “has” duties and rights; apart 
from them the person has no existence whatsoever.” Kelsen maintains that 
persons are only the rights and duties: there is no-one who possesses them. Or as 
Richard Tur has more recently expressed the P1 idea of the person: the concept is 
‘wholly formal ... an empty slot’.*° 

To give a sense of the application of P1 in the court room, let us consider briefly 
the reasoning of the Tasmanian Supreme Court in Estate of K.*° Here the court 
was asked to consider whether a frozen embryo could inherit. To Slicer J ‘The 
Court is not concerned with any philosophical or biological question of what is life 
since the question relates solely to the status recognised by law and not to any 
moral, scientific or theological issue.?” The Court then acknowledged that 
through the cloak of a legal fiction — not through any determination of its 
metaphysical nature — the law of inheritance had allowed foetuses to have been 
deemed to be born as of the date of death and that this rule should be extended to 
frozen embryos. The court was therefore acknowledging a purpose-specific legal 
personification designed to confer a property right. Thus ‘if a child en ventre sa 
mere is not regarded as living (in terms of law) but has a contingent interest 
dependent on birth, then in logic the same status should be afforded an embryo,”*® 

The Canadian Supreme Court employed similar reasoning in Tremblay v 
Daigle”? The so-called ‘father’ of a foetus had successfully sought an injunction 
from the Quebec Supreme Court to restrain a pregnant woman from having an 
abortion. Viens J had declared that the foetus was a human being and therefore 
had a right to life under the Quebec Charter. He also inferred from the Quebec 
Civil Code that foetuses were legal persons because they had the right to inherit. 
The woman unsuccessfully appealed to the Quebec Court of Appeal, and then to 
the Supreme Court, which allowed her appeal. 





31 D.P. Derham, n 26 above, 7-8. 

32 B. Smith, n 28 above, 294. 

33 Hans Kelsen, General Theory of Law and State (New York: Russell and Russell, 1945) 93. 
34 Ibid 94. 

35 R. Tur, above n 7, 121. 

36 In Re the Estate of K (1996) 5 Tas R 365. 

37 Ibid 371. 

38 Ibid 373. 

39 Tremblay v Daigle (1989) 62 DLR (4") 634, 660. 
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In a joint judgment, the Court conceded that ‘[mJetaphysical arguments may 
be relevant but they are not the primary focus of inquiry. Nor are scientific 
arguments about the biological status of a foetus determinative in our 
inquiry’.*° Personality was not to be determined by either a moral or scientific 
assessment of whether the foetus had achieved a certain human status from which 
rights could then be derived. The Court declared that ‘[t]he task of properly 
classifying a foetus in law and in science are different pursuits. Ascribing 
personality to a foetus in law is fundamentally a normative task. It results in the 
recognition of rights and duties — a matter which falls outside the concerns of 
scientific classification.” 

The critical legal question is whether rights and duties should be ascribed within 
a given set of legal relations. This does not entail a resort to philosophy or science 
to discover whether the entity in question has a particular character. 


But can P1 remain autonomous? 


P1 theorists typically maintain that law’s central concept is and ought to be 
autonomous. But as Wesley Hohfeld conceded nearly a century ago, in his 
celebrated discourses on the nature of fundamental legal conceptions, it is not easy 
to separate the legal from the non-legal, even though Gn his view) this is precisely 
what lawyers must do. 


At the very outset it seems necessary to emphasise the importance of differentiating purely 
legal relations from the physica] and mental facts that call such relations into being. Obvious 
as this initial suggestion may seem to be, the arguments that one may hear in court almost 
any day, and likewise a considerable number of legal opinions, afford ample evidence of the 
inveterate and unfortunate tendency to confuse and blend the legal and the non-legal 
quantities in a given problem.” 


Hohfeld gave two reasons for this confusion. ‘For one thing, the association of 
ideas involved in the two sets of relations — the physical and the mental on the one 
hand, and the purely legal on the other — is in the very nature of the case, 
extremely close.” Second ‘the tendency to confuse or blend non-legal and legal 
conceptions consists in the ambiguity and looseness of legal terminology.’ 

If we accept Hohfeld’s analysis, loose usage is one cause of the confusion about 
persons, which inappropriately blends the legal and the non-legal, but this is 
obviously something we can solve with the exercise of greater care. But is the other 
problem — that of contamination from the non-legal ‘physical’ world, because of 
the close association of ideas — so easily solved? The problem of contagion, as 
Hohfeld sees it, arises from the fact that ‘many of our words were originally 
applicable only to physical things; so that their use in connection with legal 
relations is, strictly speaking, figurative or fictional’.** The problem i is that lawyers 
make ‘metaphorical use’ of terms borrowed from elsewhere.*° Hohfeld warns that 
‘chameleon-hued words are a peril both to clear thought and to lucid 





40 Ibid. 

41 Ibid. 

42 W.N. Hohfeld, n 1 above, 27. 
43 Ibid. 

44 Ibid 28. 

45 Ibid 30. 

46 Ibid 31. 
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expression’.*” Can the advocates of P1 ensure the legal purity of their term simply 
with the application of greater linguistic vigilance? There are several reasons why 
this may not be the case. 

First, the very concept of person — defined in the P1 sense as capacity to bear a 
right or duty and of course with the appellation ‘person’ — may linguistically 
invoke the idea of a particular sort of moral being which naturally can act in law. 
In other words, the definition of P1 linguistically suggests a being endowed with its 
own (and not just law-given) capacity to act in law, to exercise a right. Perhaps we 
are therefore compelled by the P1 definition of person to think of a being which is 
able to act in a certain rational manner: a natural rights-bearer. As we will see, this 
is the sort of claim advanced by P3 theorists. 

A second reason why it may be virtually impossible to maintain the legal 
conceptual purity of the person is that of intelligibility. Can we actually think of a 
P1 person without immediately giving it empirical content and thus losing sight of 
the artifice of this formal legal device?*® Surely every application of P1 (and after 
all law is an applied discipline) engenders this problem of loss of abstraction. With 
each application, P1 seems to become a real, non-abstract, person participating in 
particular legal relations. This means that the concept may not be able to 
transcend its actual empirical use. As soon as it has any work to do, it seems to 
materialise. 

If this is indeed the case, then a related problem confronts those who wish to 
secure legal conceptual purity. For if we are obliged to think of P1 empirically, no 
doubt our minds will turn to the actual empirical ways in which legal capacity is 
(and has been) distributed across the actual population of potential legal beings. 

In the making of empirical legal persons, there have been powerful historical, 
political and social forces at work, ensuring the endowment of some beings with 
moral and social status and so with the ability to act in law (notably men of 
property), and the denial of others (notably slaves). These social forces, according 
to Hohfeld and other like-minded jurists, are better kept to the periphery of law, 
or better still excluded altogether. After all, the point they press is that P1 is purely 
legal abstraction, an empty bracket, capable of being filled and refilled in any way 
— not in particular historical ways. Thus Richard Tur avers that ‘the empty slot’ 
which is the legal person ‘can be filled with anything that can have rights and 
duties’ (my emphasis). But the actual empirical ways of personifying suggest 
otherwise. 

In reply, P1 theorists would no doubt say that their ‘empty slot’ characterisation 
of the person is intended simply to convey the formal availability of the slot to 
anyone. And yet it can be easily read as a covert empirical claim that personality is 
open, ecumenical and unbiased in its application. In other words it can be taken to 
mean that the ‘slot’ of the person does not have any particular contour and so can 
(and perhaps implicitly does) fit anyone. Richard Tur as much as asserts this when 
he says that ‘if legal personality is the legal capacity to bear rights and duties, 
then...anything or anyone can be a legal person.’ Such a statement prompts one 
to observe that this is not how the concept of the person has been deployed as a 
matter of practice; it invites discussion of the actual uses of the concept. 





47 Ibid 35. 

48 This was precisely the concern of Lon Fuller in Legal Fictions (Stanford, CA: Stanford 
University Press, 1967) 19. He said that we see the abstraction when the person is a corporation 
but tend to lose sight of the abstract nature of the concept when it is applied to a human being. 

49 R. Tur, n 7 above, 121-122. 

50 Ibid. 
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As soon as we try to personify in ways which are profoundly at odds with 
prevailing conventions about whom and what should count as a metaphysical 
person, we see the patterned ways in which personifying occurs. We discover that 
the empty slot of the person has been given certain dimensions, fitting some and 
not others. Take the case of animals. There is absolutely no reason why animals 
cannot be P1 persons and yet the well-accepted legal view is that they are not. It is 
difficult to find a single instance of a right invested in animals, and jurists have 
seemed to resist the idea of ever calling them persons. The legal resistance to the 
personification of animals strongly suggests that the term person is not in fact a 
slot that fits anyone or anything but rather a slot essentially designed for human 
beings because they are thought to possess a certain moral status. It is conceded 
that animals can suffer, and even think at a primitive level, and so should be 
afforded. certain legal protections. But they lack sufficient moral status to count as 
persons.” 1 It suggests that P1 is not immune from metaphysical notions of what it 
is to be a person.” 

Powerful moral conventions not only govern the species of law’s person but they 
also govern his sex. We have already seen that some of the most troubling cases of 
legal personality concern the foetus and the pregnant woman. Men, qua men, have 
never caused this sort of legal consternation. What this strongly suggests is that 
the legal person is powerfully modelled on a certain conception of an individuated 
moral subject, and hence has a significantly male dimension.” (This individuation 
is also apparent in the treatment of the corporation as an atypical and artificial 
legal person.)** It is this benchmarking of the legal person against a (male) 
template of humanity which is of course implicitly denied by legal positivists, 
precisely because it entails an admission that law strays outside formal law to 
obtain its conception of a person. As the philosopher John Dewey observed nearly 
a century ago, ‘some theory [of the jural subject] is implied in the procedure of the 
courts and...the business of the theory of law is to make explicit what is implied’. 
It does not ‘become jurisprudence’, said Dewey, simply to maintain ‘a position of 
legal agnosticism, holding that even if there be such an ulterior subject per se, it is 
no concern of law, since courts can do their work without respect to its nature, 
much less having to settle it.’ 

We will return to this problem of the legal purity of P1 later in the paper. But, 
for the moment, we may simply note that P1 theorists persist in their endeavour to 
eschew such extra-legal considerations about the nature of legal being but with 








51 There is an extensive and growing literature on the legal status of animals. Although it is still the 
case that animals are property, not persons, there is an increasingly vocal animal rights 
movement whose members seek basic ‘human’ rights for animals. See especially the writings of 
G. Francione, Animals, Property and the Law (Philadelphia: Temple University Press, 1995) and 
Rain without Thunder: The Ideology of the Animal Rights Movement (Philadelphia: Temple 
University Press, 1996); T. Regan, Defending Animal Rights (Urbana: University of Illinois 
Press, 2001); and S.M. Wise, Rattling the Cage: Towards Legal Rights for Animals (Cambridge, 
MA: Perseus Books, 2000). 

52 As we saw above, the implicit humanity of the person creates problems for the corporation as 
well. The anthropomorphising effects of the concept on corporations have been extensively 
analysed and decried by corporate jurists. 

53 For a more sustained analysis of the legal individualism implicit in many applications of the 
concept of the legal person see M. Davies and N. Naffine, Are Persons Property? Legal Debates 
about Property and Personality (Aldershot: Ashgate, Dartmouth, 2001) and J. Nedelsky, ‘Law, 
Boundaries and the Bounded Self’ in R. Post (ed), Law and the Order of Culture (California: 
University of California Press, 1991). 

54 The individualism implicit in the concept of personality and the problems it generates for the 
corporation as person is discussed also in N. James, above n 10. 

55 J. Dewey n 2 above, 660. 
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limited success. By contrast, P2 theorists positively invite such speculation. 
However, they do so in ways that often fail to acknowledge the socio-political 
dimensions of legal personality. 


Personality 2 (P2) — any reasonable creature in being 


This definition comes closest to ordinary language usage and is also the more 
generally accepted formal legal definition of person (when applied to the animate 
being, rather than the corporation).*° It is conventional legal wisdom that 
someone, which in this context means a human ‘someone’, becomes a legal person 
in this P2 sense at birth, which is also legally defined, and stops being a legal 
person at whole brain death, legally defined. According to the International 
Encyclopaedia of Comparative Law, for example, ‘[p]eople everywhere acquire 
general legal personality at birth ... all laws establish the self-evident prerequisite 
that a child must come into the world alive in order to attain legal personality’.° 
Further, ‘[IJegal personality comes to an end everywhere on death. This seems so 
obvious to many legal systems that they waste no words on the topic but other 
countries have express provisions’.° 

P2 tends to be used in two ways. It may refer to the human who has been born 
alive and has not yet legally died and who therefore satisfies the requirements of a 
legal human and therefore the legal person. Coke teferred to this individual as 
‘any reasonable creature in rerum natura [that is in being]’.°° Or it may connote the 
cluster of rights and duties that commence as soon as this someone is born and 
which cease when they die. Either way, it is necessarily linked with biological and 
also metaphysical definitions of humanity.” Necessarily, it invites therefore the 
contribution of non-lawyers to the legal definition of person, especially medical 
scientists but also theologians and philosophers, indeed any disciplinary grouping 
interested in the question of what it is to be human. 

P2 therefore represents an irritant to jurists who wish to keep legal concepts 
legal: to play the language games of law by lawyers’ rules only. For the theorists of 
P1, exponents of P2 are misguided in their reliance on extra-legal biological or 
moral considerations. Thus P1 theorists directly take issue with the exponents of 
P2. Kelsen, for one, expresses this dissatisfaction in the following manner: 


To define the physical (natural) person as a human being is incorrect, because man and 
person are not only two different concepts but also the result of two entirely different kinds 
of consideration. Man is a concept of biology and physiology, in short, of the natural 
sciences. Person is a concept of jurisprudence, of the analysis of legal norms.®! 


56 In fact there tends to be a general amnesia about corporations as legal persons when P2 is 
invoked; or the corporation is — wrongly to P1 theorists — distinguished as an artificial person. 

57 A. Heldrich and A.F. Steiner, ‘Legal Personality’ in M.A. Glendon (chief ed), International 
Encyclopaedia of Comparative Law Vol 4: Persons and Family (Tubingen: JCB Mohr, 1995) 3, 4. 

58 Ibid 7. 

59 Sir E. Coke, The Third Part of the Institutes of the Laws of England (New York: Garland 
Publications, 1979 reprint of the 1641 edition) 47. See L. Waller, ‘Any Reasonable Creature in 
Being’ (1987) 13 Monash University Law Review 37 for a discussion of Coke. 

60 The biological paradigm upon which P2 is based is discussed critically in C.M. Kester, ‘Is there 
a Person in that Body?: An Argument for the Priority of Persons and the Need for a New Legal 
Paradigm’ (1994) 82 The Georgetown Law Journal 1607. Kester regrets the dependence of this 
legal person on shifting medical understandings of human life and death, believing that it 
creates such anomalies as a legally-alive vs person who possesses ‘death-like qualities’. 

61 H. Kelsen, n 33 above, 94. 
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Legal theorists who regard the human being as the natural basis of personality are 
employing a P2 definition of the person. For example, Salmond asserts that 
‘[slince rights and duties involve choice, therefore, they will naturally ‘under any 
system of law be held to inhere primarily in those beings which enjoy the ability to 
choose, viz, human beings.’® Legal rights map on to a natural moral subject. Or 
put another way, legal rights are natural to human beings; they are a legal 
expression of natural attributes of a subject that has its own inherent nature. As 
Philippe Ducor expresses this . view of the person, ‘The human being is the 
paradigmatic subject of rights.’° 

For many human rights lawyers this is almost axiomatic, this mapping of legal 
rights onto an antecedent human subject.“ Thus it is said that rights ‘inhere in the 
natural condition of being human’.®> The opening statement of the Universal 
Declaration of Human Rights simply declares that the ‘recognition of the inherent 
dignity and of the equal and inalienable rights of all members of the human family 
is the foundation of freedom, justice and peace’ while Article 1 of the 
Declaration declares that ‘[a]ll human beings are born free and equal and in 
dignity.’ In this view, dignity resides in the condition of being human.® It is 
intrinsic to human being. 

To certain jurists this human being, which EE informs and justifies 
legal being, has a strong spiritual dimension. John Finnis, for example, suggests 
that ‘the essence and powers of the soul seem to be given to each individual 
complete... at the outset of his or her existence as such’.®’ The soul, and its powers, 
are therefore at ‘the root of the dignity we all have as human beings.” For Finnis, 
these are the metaphysical truths and ‘the “natural facts” which should inform 
juristic thought about the persons whom law exists to serve.’ Thus is the legal 
person linked with ‘natural’ human beings and so naturalised, fixed and 
hypostatised. 

Consequently we may. see the term ‘human being’ and ‘person’ being used as 
synonyms and interchangeably when P2 is meant.’! This definition neces- 
sarily invites legal reflection about when human life begins and ends and it 
invites judicial speculation about what is a human being. It prompts judges to turn 
their minds to metaphysics and to science. 

In the Canadian Supreme Court decision of Winnipeg Child and Family Services 
v G? we conveniently find a P1 definition juxtaposed with P2, the majority 
endorsing P1, the dissenting judgement endorsing P2. A welfare agency, concerned 
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about the welfare of a foetus, sought a court order to detain a pregnant woman 
addicted to solvents with a requirement that she refrain from the consumption of 
intoxicants. The majority said that the law did not recognise ‘the unborn child as a 
legal or juridical person’. Employing a P1 definition of person, the majority 
insisted that ‘the issue is not one of biological status, nor indeed spiritual status, 
but of legal status.’”? The court investigated whether there was any area of law 
where foetal rights exist — considering family law, succession law and tort —and 
observed that there was not. Rights only accrued at birth. The majority explicitly 
asserted the autonomy of legal questions from biological and moral questions. 
‘The common law has always distinguished between an unborn child and a child 
after birth. The proposition that biologically there may be little difference between 
the two is not relevant to the inquiry. For legal purposes there are great differences 
between the unborn and the born child, differences which raise a host of 
complexities.’”* 

By contrast, the dissenting judgment directly extrapolates foetal personality 
from scientific knowledge about the development of foetuses. It asserts that 
the born-alive rule is ‘a common law evidentiary presumption rooted in 
rudimentary medical knowledge that has long since been overtaken by modern 
science’.”> Nineteenth-century medical texts are examined for their state of 
knowledge of foetal life and foetal development. Thus the born-alive rule of 
determining the moment of acquisition of personality is linked with the primitivity 
of medical knowledge. With modern foetal-monitoring devices, we can now push 
back the moment of personality. Thus legal personality is linked with biology 
which in turn informs us when a human comes into being. The template of the 
legal person is the human and as our natures before birth become better 
understood, so law is obliged to respond. 

Extrapolation of legal personality from scientific knowledge of human 
development is also evident in the New Zealand Family Court decision of Baby 
P (An unborn child).”° This was an application for a care and protection and 
custody order of a late-term foetus. According to Inglis J: 


The fact that he is so far unborn does not alter the fact that he is a young human 
being... Medically and physiologically there is only a minor, if not imperceptible, difference 
between his present stage of development and the stage he will be immediately after his 
birth... Baby P has all the characteristics of independent human personality.” 


The reliance of this definition of the person, at least in part, on a biological 
paradigm of human being means that it is exposed to controversies between 
biologists, which are in turn influenced by the new medical technologies. It is 
therefore also vulnerable to biological arguments that human life starts earlier 
than birth and that death is a process not an event and therefore its timing is 
indeterminate. It is also vulnerable to social or cultural considerations because the 
meaning of biology is always socially determined. What counts as a legal 
biological human is therefore not just subject to medical (which of course are also 
cultural) determinations about the beginnings and ends of a human being. What it 
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means to be a biological legal human is also influenced by cultural ideas of what it 
is to be a whole and proper metaphysical person. 

To explain: ours is still a predominantly liberal legal culture that values the 
autonomy of each human being in the sense of the ability to stand alone, 
independently of all other individuals. We are free to do whatever affects only 
ourselves; we may not act in ways that adversely affect others. As Joel Feinberg 
depicts this liberal individual: ‘An autonomous being has the right to make even 
unreasonable decisions determining his own lot in life, provided only that his 
decisions are genuinely voluntary...and do not injure or limit the freedom of 
others.’ 

But the individual must be constrained as soon as her actions affect others 
because that constrains the autonomy of the next person. As J.S. Mill expressed it, 
‘[a]s soon as any part of a person’s conduct affects prejudicially the interests of 
others, society has jurisdiction over it... But there is no room for entertaining any 
such question when a person’s conduct affects the interests of no persons besides 
himself ... ’ 

This understanding of autonomy requires that we be viewed as discrete, 
bounded units, beings who come in ones, not twos. We are separate and distinct 
and ideally self-possessing.®° And this is generally how law interprets our physical 
natures: it posits us as whole, integrated and individuated beings. The failure of 
persons to individuate and so to acquire integrity was precisely the concern of the 
case of Re A (Children)*' in which the English Court of Appeal was asked to 
decide on the legality of separating conjoined twins when one would certainly be 
killed in the operation. As Lord Justice Brooke explained, in approving the 
separation of the twins, ‘the doctrine of the sanctity of life respects the integrity of 
the human body. The proposed operation would give these children’s bodies the 
integrity which nature denied them.”®? Or as Lord Walker in the same case 
insisted, ‘[e]very human being’s right to life carries with it, as an intrinsic part of it, 
rights of bodily integrity and autonomy — the right to have one’s own body whole 
and intact and (on reaching an age of understanding) to take decisions about one’s 
own body.’8 

This analysis depends on a particular liberal legal conception of what counts as 
a whole human. We only become persons once we individuate, in this view, once 
we separate from our mothers. The persistent problem here is that the pregnant 
woman herself does not seem to possess the degree of individuation required of a 
complete legal human being thus understood. (Abortion laws well demonstrate the 
liberal legal dilemma of granting complete autonomy to someone who is supposed 
to be singular, but who does not quite seem to match this model of the unitary 
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being). Law also responds with difficulty to the indeterminacies posed by intersex 
children." Thus we see how a particular cultural understanding of who and what 
is to count as an integrated and autonomous being, who is therefore susceptible to 
personification, shapes what we as lawyers often take to be brute biology. There is 
a metaphysics here that is rarely addressed. 

When statutes use the term ‘person’, as in ‘the offences against the person’, 
generally they intend this P2 definition of the individuated live, but not necessarily 
conscious, human being. Thus when judges are asked to interpret the statutory 
meaning of ‘person’, and to consider who should be included in the term,®° they 
tend to view their task as something more than the mere formal identification of a 
threshold capacity to bear a right, the ability to enter into one or more legal 
relations. Instead, they assume they are being asked to say what Parliament makes 
of this term ‘person’ and whenever they do this they are asking a larger, and 
potentially always a quasi non-legal, metaphysical, question about what it is to be 
a person. Whereas the threshold personality which represents P1 is said by such 
theorists not to call for this larger contemplation of the term (though we have 
questioned this), the use of the word ‘person’ in a statute seems to move us to 
another realm of meaning — to a consideration of what defines our humanity. 

P2 therefore is to be distinguished from those metaphysical conceptions of the 
person that demand intelligent agency in that P2 includes those whose higher 
brain functions are non-existent: those who are unconscious. It includes also 
babies and adults who are cognitively impaired. It is therefore (perhaps 
paradoxically) immune from arguments that other species, which have a basic 
level of intelligence (and as adult animals, certainly a greater intelligence than 
human babies), should also be regarded as persons. Intelligence is not the issue; 
being human is. It is immune from arguments for animal rights that invoke the 
common sentience of animals and humans. Because, again, a human does not 
have to be sentient to be a person; his moral and hence legal status comes from 
being human. 

In that it does not demand reason, indeed does not even require sentience, only a 
legally-alive human, P2 is susceptible to the criticism that law is arbitrary, 
unreasoned and unprincipled in its designation of its subject as a human animal 
(whatever their intelligence and sentience) and the consequent exclusion of non- 
human animals from legal personality. P1 and P3 are not so vulnerable to this 
particular criticism of arbitrariness, in that P1 may already be said to include 
animals, while P3 as we will see excludes animals, but on the basis that they are 
insufficiently intelligent to count as persons. But if they were possessed of 
sufficient intelligence, they might well count, though as we will see in the ensuing 
discussion of P3, this is also far from clear. 

P2 is generally compatible with the demands of the human rights movement. It 
includes only the human species and it includes all live humans, generally 
regardless of their mental or physical state. However it is incompatible with the 
demands of the foetal rights, the animal rights and the ecology movement. It is 
also incompatible with those accounts of the metaphysical person that posit 
intelligent agency as a necessary condition. 








84 The registration of a birth entails the simultaneous sexing of the baby. The sex is then fixed, 
demanded on a plethora of legal documents, and it is extremely difficult to alter. 
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ER 936. 
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Personality 3 (P3) — the responsible subject 


P3 entails a conspicuous departure from ordinary-language meanings of the term 
‘person’. In this sense it is like P1: it is a technical legal term whose meaning may 
be regarded as interior to law. In the case of P3, however, the departure from 
ordinary language is ostensibly a function of under- rather than over-inclusion: 
not all human beings qualify for the status of person. Rather P3 persons include 
only the rational and so the legally competent. As Richard Tur expresses this 
conception of what he terms ‘full legal personality’, it ‘requires that a person be 
able to initiate actions in the courts, to “sue or be sued””.®° To Matthew Kramer 
this mentally and legally competent human adult is ‘the paradigmatic rights 
holder’.8” P3 has also been described as the ‘typical subject’ of rights and duties, 
the ‘normal human being’ who acts ‘in a single capacity’ and in his or her own 
right. 

In P3 we have the rational and therefore responsible human legal agent or 
subject: the classic contractor,” the individual who is held personally accountable 
for his civil and criminal actions. This is the individual who possesses the plenitude 
of legal rights and responsibilities, the ideal legal actor. So now in contra- 
distinction to P1, there is an active subject and moral being apart from the 
relations: he who asserts his will, who grasps and asserts his legal rights. Now 
there is a discrete possessor of rights. 

P3 brings to mind the ‘forensic’ term person, employed by John Locke, the term 
which appropriates ‘actions and their merits and so belongs only to intelligent 
agents, capable of a law, and happiness and misery’.°° In other words, the P3 
person is both an intelligent agent and a moral agent in the sense that he is 
accountable for his actions. He can be held both morally and legally accountable 
for his actions because his actions are guided by reason: he knows what he is doing 
and still chooses to act as he does.*! He can also personally enforce his rights. He 
can act in his own account. The P3 person is therefore a moral agent in the sense 
described by the philosopher Elizabeth Wolgast: he is ‘an individual who first 
decides and then executes actions, does both himself.’ This person ‘commands 
herself to act and acts under her own direction.’ 

The jurist who has been most emphatic in his insistence that a variety of P3 is 
the only real person of law, that all other legal persons are counterfeit, is Michael 
Moore. He declares that ‘the legal concept of a person does not differ from the 
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moral concept of a person’? which means, to him, that legal persons must 
be ‘practical reasoners’:** ‘that is, they act for reasons’? To Moore ‘A person 
is a rational being, a being who acts for intelligible ends in light of rational 
beliefs.”°° He does not resile from the consequences of his own logic: those who 
‘are not yet sufficiently rational that they can reason about moral or legal norms 
and adjust their behavior to them’ simply are not persons.”” And thus ‘very crazy 
human beings are not enough like us in one of our essential attributes, rationality, 
to be considered persons to whom moral and legal norms are addressed.’”® 

Will theorists of legal rights, almost by definition, subscribe to a similar account 
of the person. They maintain that those who lack the will personally to enforce 
their own rights cannot truly be said to possess those rights and so, it follows, they 
cannot be properly regarded as legal persons. To Steiner 


Will Theory right-holders are small-scale sovereigns...We can think of every particular owed 
duty as constituting a mini- or subdomain for the person to whom it’s owed. And we can 
thus construe that person’s entire domain as composed of the entire set of duties owed by 
others to him or her, minus the duties he or she owes to others.” 


Or as Kramer explains ‘The basic idea underlying the Will Theory is that every 
right is a vehicle for some aspect of an individual’s self-determination or initiative.’ 
It follows that the right holder must be ‘competent and authorised to demand or 
waive the enforcement of the right.’!©° 

In the case of Re A (Children),'°! the Court of Appeal was asked to decide from 
the outset whether the conjoined twins, Jodie and Mary, were legal persons. It 
would vastly have simplified their job if they had agreed either that there was only 
the one person present (who was Jodie, the stronger twin, upon whom Mary 


. depended) or that there were no persons at all (in accordance with will theory). A 


surgeon commenting on the case declared that there was indeed only one person, 
that physiologically Mary ‘was not a human being but a tumour.’!°* However the 
court declined to take this view, declaring that Jodie and Mary were two 
(implicitly P2) persons. Other jurists have objected to the decision on the basis that 
a variation on P3 should have guided the Court, in which case neither twin was a 
person. John Harris, for example, has plumped for a definition of person based on 
the ‘cognitive capacity...to sustain a biographical life’ (a rather less stringent 
definition than Moore’s) with the effect that ‘neither Mary nor Jodie were persons 
at the time of the operation’.'°? The decision to separate them (thus saving Jodie 
but killing Mary) was therefore, in his reasoning, ethically justified. 
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Theorists of the person who thus insist on a certain cognitive capacity exclude 
from their concept the very young human and the adult incompetent and of course 
they exclude animals. The incompetent are to be regarded as either diminished or 
non-legal persons. In this analysis, Jodie and Mary are necessarily excluded from 
the category of legal person. 

The P3 person is characteristically described in terms of his mental attributes, 
his ability to comprehend his situation, his rationality, and thus to assume 
responsibility for his actions. He is understood as essentially a mental rather than 
a biological being. However there are implicit physical or biological predicates 
which, to my mind, provide the necessary pre-conditions of P3. That is to say, P3 
builds upon the biological human being described by P2 and so he is not to be 
completely distinguished from P2. Although P2 is not a sufficient condition for P3 
personality, it is a necessary condition. The reason is that the rational subject must 
be a fully individuated and integrated physical being before he can begin to assert 
his will against all other subjects. An explicit biological assumption is therefore 
that this individual is a rational adult human; a tacit assumption is that this rights- 
asserting competent legal actor is individuated and therefore sexed (at least in the 
sense of never pregnant, because this compromises individuation). Individuation 
and self-containment are essential if the rational subject is to be free to act in ways 
which affect only his self: if he is to be fully capable of confining and containing 
the effects of his actions to himself and to no other. 

This understanding of the physiology of P3 is consistent with a Kantian view of 
the material person, one which recognises and respects the human form, because it 
is human, but does not regard it as the critical feature of the person because the 
rational will is defining of personhood.'’** The body must be carefully controlled, 
for only then can P3 transcend the limitations of his physiology; he can rise above 
his base passionate animal nature, as Kant demanded, if he is to become an 
intelligent agent. Indeed he must rise above that which he shares with other 
animals, discipline and master his self, if he is to achieve the requisite move out of 
nature and into society.'°° As Coleridge J observed in Kirkham (1837), in a 
discussion of the criminal defence of provocation, ‘though the law condescends to 
human frailty, it will not indulge human ferocity. It considers man to be a rational 
animal, and requires that he should exercise a reasonable control over his 
passions.’ 

P3 has had a profound and pervasive influence on legal thought; he represents to 
many the ideal (if not the actual) legal actor. He is particularly in evidence in 
modern criminal jurisprudence. As Brown and colleagues expound the nexus 
between reason and criminal responsibility: ‘Traditional criminal legal doctrine 
constructs a free-willed, intentional, rational, choosing, responsible, individual 
subject: a subject morally suitable for punishment.’!”’ Or as Waller and Williams 
confirm, ‘almost the whole of our system of substantive criminal law is based upon 
the view that a human being is a rational creature, free to choose how to act, and 
deserving of punishment if she or he chooses to act immorally or wickedly.’! 





104 As Michael Neumann explains, Kant conceives of ‘man’ ‘as a rational subject rather than a 
biological organism’, in ‘Did Kant Respect Persons?’ (2000) 6 Res Publica 285, 288. 

105 See R. Poole and M. Neumann on the escape from the body in Kantian theory: R. Poole, n 13 
above, 38 and M. Neumann, ibid. 

106 R v Kirkham (1837) 8 C&P 115, 119. 

107 o ENE vi Farrier, S. Egger and L. McNamara, Criminal Laws (Sydney: Federation Press, 3°? 
ed, i 

108 L. Waller and C.R. Williams, Criminal Law Text and Cases (Chatswood, NSW: Butterworths, 
9" ed, 2001) 258. 
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Lacey describes this as the ‘capacity theory of responsibility’. It relies on the 
proposition that ‘individuals’ criminal responsibility is at root based on their 
capacities and opportunities: capacities of cognition or understanding...and 
capacities of volition and will’. 

As a rational subject of rights, he can enter into legal agreements on his own 
behalf} he possesses Hohfeldian-style powers personally to assert his legal claims 
and personally to change the legal situations of others. Michael Moore explicitly 
extends this idea of the person to the law of contract maintaining that ‘[t]he right 
to contract (in general)...reflects a view of persons as rational masters of their 
fate’. He insists that ‘The norms creating contract rights apply only to accountable 
agents’. 

It is the P3 person, variously understood, who has been the object of a good deal 
of feminist and other critical legal analysis.''! He has been described as an 
undesirable caricature of a human being: impossibly self-possessed and self- 
reliant, will-driven, clinically rational and individualistic. Certainly he is never 
pregnant, for this would threaten his physical integrity. Also he is not to be 
thought of as a wife. For while it is true that the Married Women’s Property Acts 
marked the formal end of the doctrine of coverture, and the demise of the 
presumption of the single personality of the husband and wife, in important 
respects the courts still refuse to allow that the will of the wife is fully separate 
from the will of the husband. As Margaret Thornton has remarked, there is a 
judicial resistance to ‘domestic contractualism’, a reluctance to allow wives to put 
their domestic relations with their husbands on a fully contractual footing and 
thus to assert their rational will as sovereign legal subjects.!!? 

These critiques of P3 portray him in his starkest form. As even his critics 
concede, P3 is an ideal type rather than an actuality, and in countless ways law 
now modifies and softens its approach to the person, admitting of human error, 
frailty and dependence. And yet as Lacey observes in her analysis of the mens rea 
principle of criminal law, ‘the responsibility principle is...extravagantly honoured 
while being...regularly breached’. +? 


The diminishing circle 


As we move from P1 to P2 to P3, there is a progressive exclusion of beings from 
the privileged status of person and thus the legal circle or legal community steadily 
diminishes. And this is why the choice of definition of legal person is of such 
consequence. The movement from P1 to P2 entails the explicit imposition of the 
requirement of a certain type of human form (integrated, complete, functioning on 
its own; individuated from the mother). The movement from P1 to P2 therefore 
entails the exclusion of the yet to be conceived, foetuses which fail to survive birth, 


109 N. Lacey, ‘In Search of the Responsible Subject: History, Philosophy and Social Sciences in 
Criminal Law Theory’ (2001) 64 Modern Law Review 350, 353. 

110 M. Moore, Law and Psychiatry, n 12 above, 99. 

111 There is a vast feminist literature on the legal subject; in fact he has been a central preoccupation 
of feminism. A fairly representative collection of essays on this topic is S. James and S. Palmer 
(eds), Visible Women: Essays on Feminist Legal Theory and Political Philosophy (Oxford: Hart 
Publishing, 2002). For a recent overview of the literature see N. Naffine, ‘In Praise of Legal 
Feminism’ (2002) 22, 1 Legal Studies 71. 

112 M. Thornton, ‘The Judicial Gendering of Citizenship: A Look at Property Interests During 
Marriage’ (1997) 24 Journal of Law and Society 486. 

113 N. Lacey, n 109 above, 355. 
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animals, and the dead. It also poses questions about the full and proper 
personality of the pregnant woman. 

The movement to P3 entails the imposition of the additional requirement of a 
certain cognitive individualism. While P2 adds limiting biological predicates, P3 
adds further limiting intellectual and moral predicates. With P3, the legal person 
becomes a rational responsible subject, a creature who is most importantly defined 
by his use of reason. The human animal being, the biological organism is 
presupposed: individuated and integrated. But this (socially-interpreted) biologi- 
cal being is only the starting point of full legal being. P3 must transcend his animal 
nature and achieve a complex rational life of the mind that will govern his legal 
decisions and ensure his legal accountability. 

As we move from P2 to P3 we exclude young children and the adult 
incompetent. We also implicitly exclude wives who are unable to establish the 
complete autonomy of their will from that of their husband. The movement from 
P1 to P3 therefore entails a hypostatisation and limitation of the person: a pinning 
down of the legal entity to a certain material form (P2) and then to a certain 
mental and moral form (P3). 

The reason P1 is potentially so ecumenical in its approach to legal being is that it 
does not formally demand that its creature assume a particular form or character. 
Instead it relies on an abstract and relational interpretation of the person. The 
person is only their legal role or their legal relation and this is constantly subject to 
change. P1 reflects the earliest meaning of the term person: that of a ‘mask’ worn 
by an actor who plays a part. With P1, it is the legaily-endowed capacity to attract 
legal relations, and hence to bear rights and duties, which defines the person. P1 
does not (formally) depend on the physical human form of the entity (as does P2) 
or the mental attributes of the entity (as does P3). 

This agnosticism about the empirical content of the P1 legal person — the fact 
that he cannot be pinned down to say an age or a sex or even a species — might be 
regarded as a reason for saying that he is not really a person at all. After all, P1 
theorists insist that P1 is purely an abstract device; that he must not be seen to 
have any particular nature, otherwise his abstraction and his utility are lost. In this 
view, law’s person must be no-person if he is to be available to all. However, we 
have also observed that the openness and emptiness of P1 personality is 
necessarily an aspiration only, in the sense that in any given manifestation, the 
legal person in question will necessarily have acquired particular attributes. The 
legal endowment of the capacity to function in legal relations always results in a 
particular constellation of legal relations.''* In practice, P1’s chameleon quality is 
therefore constantly being lost or diminished. The empty slot of the person is filled 
up in certain ways so that the resulting legal person, whether it be ‘me’ or ‘you’, 
has a certain endowment of legal rights and duties. Moreover the particular form 
of the congealment of P1 personality is very much influenced by its relatives, P2 
and P3. It is influenced by certain understandings of what counts as a 
metaphysical person. As we have seen, there is a constant interplay between the 
three persons of law, though it is strenuously resisted by theorists of P1 and 
strenuously endorsed by theorists of P2 and P3. 

We see this congealment of P1 in the clustering of rights-producing legal 
relations around certain types of human being, in this consistent patterning of 








114 This has led Albert Kocourak to distinguish what he calls ‘personateness’ or the raw capacity to 
bear a right from ‘personality’ which to him is the particular cluster of rights of any given legal 
person: Jural Relations (Indianapolis: Bobbs-Merrill Co, 2° ed, 1928) 291-292. 
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rights that make persons. The patterning of the distribution of rights in a manner 
which conforms well with a conception of the metaphysical person as individuated 
rational moral agent (with animals virtually powerless, with young humans 
moderately endowed, and rational adult non-pregnant humans richly endowed) 
means that P3 remains a potent and legitimate target of feminist and other critical 
analysis. 

What feminists and other critical theorists of law perhaps have neglected is the 
presence and perhaps the ethical possibilities of P1. While many jurists maintain 
that there is always a necessary connection between moral and legal persons, and 
that without this connection law would not be answerable to justice, it may be 
said, in reply, that in P1 we may have the basis of a law for everyone and that it is 
important to retain that aspiration. Perhaps it is barely intelligible to think of a 
person as an empty slot; perhaps it always acquires empirical content in our 
imagining and in its legal application. But to keep the dream of a law-for-all alive, 
we must continue to question both the metaphysical claims of jurists about what it 
is to be a person, and we must question also the particular and patterned forms of 
the congealment of empirical legal personality. If the empty slot of the person 
always fills up in certain ways, P1 may not be performing an important task for 
law. P1 theorists have made too little of these ethical and justice dimensions of 
their person. They have emphasised his utility, even his ingeniousness; but perhaps 
they have said too little about what might be his most important ability, which is 
to stand for all. 
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Dazed and Confused: Accidental Mixtures of Goods 
and the Theory of Acquisition of Title 


R.W.J. Hickey* 


This paper explores the law of accidental mixtures of goods. It traces the 
development of the English rules on mixture from the seminal nineteenth century 
case of Spence v Union Marine Insurance Co to the present day, and compares 
their responses to those given by the Roman law, which always has been claimed as 
an influence on our jurisprudence in this area. It is argued that the different 
answers given by English and Roman law to essentially the same problems of title 
result from the differing bases of these legal systems. Roman a priori theory is 
contrasted with the more practical reasoning of the common law, and while both 
sets of rules are judged to be coherent on their own terms, it is suggested that the 
difference between them is reflective of a more general philosophical disagreement 
about the proper functioning of a legal system, and the relative importance of 
theoretical and pragmatic considerations. 


Problems concerning title’ to goods that have become mixed have occupied the 
minds of lawyers for thousands of years. So the old Roman texts, known well to 
previous generations, recount stories of grain mixed in barrels, and of different 
olive oils becoming intermingled, and attempt to posit legal solutions as to who is 
entitled to the resulting masses. But the antiquity of these texts, and of the 
problems they purport to solve, ought not to cast doubt on their relevance to the 
modern property lawyer, for least three reasons. In the first place, the rules about 
admixture of goods recently have been discussed in the (very modern) Queen’s 
Bench Commercial Court.” Secondly, they are often said to have some importance 
in the growing debate on the law of substitutions.’ Neither of these will be pursued 
here in any great depth, purely for the sake of advancing the cause of the third. 
This is that over the centuries, different legal systems have chosen to respond to 
the same mixture problems in different ways. Philosophies of property have 
varied, and with them ideas about how property rights are supposed to behave. So 
(and this is the crux of this paper), when the responses of English and Irish law are 
compared with those of different jurisdictions, the resulting analysis may have 








* Queen’s University of Belfast. An earlier draft of this paper was presented at the Irish 
Association of Law Teachers Conference in Belfast in April 2002. I am grateful to the participants 
for useful comments and suggestions. Similar thanks are due to Prof Norma Dawson and Dr 
Lorna aon and thanks also to the Queen’s University, generous sponsor of my postgraduate 
research. 


1 Throughout this piece I use the phrase ‘acquisition of title to’ to mean ‘acquisition of property 
rights in’. This is the second, and more modern use of ‘title’, as identified by Prof Honoré in his 
essay on ownership: A.G. Guest (ed), Oxford Essays in Jurisprudence (Oxford: Oxford University 
Press, 1961) ch 5. In its earlier use, title ‘refers to the conditions of fact which must be fulfilled in 
order that a person may acquire a claim to a thing. In this sense, delivery, registration, seizure and 
succession on death may be titles’: ibid, 134. 

2 Glencore International AG and others v Metro Trading International Inc [2001] Lloyd’s LR 284; 
noted by Janet Ulph, ‘Retaining property rights at common Jaw through mixtures and changes’ 
[2001] LMLCQ 449. See also S. Worthington, ‘Sorting out ownership interests in a bulk: gifts, 
sales and trusts’ (1999) Journal of Business Law 1, highlighting the commercial and practical 
importance of defining interests which exist in a bulk. 

3 See generally P.B.H. Birks, ‘Mixtures’ in Palmer and McKendrick (eds), Interests in Goods 
(London: LLP, 2" ed, 1998) ch 9; Ulph, n 2 above. 
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something more general to tell us about the idea of property in our law, and 
about our theory of acquisition of title to goods. With this in mind, the paper 
that follows compares the law of England and Wales with the law of Rome. 
For all material purposes the law of Ireland seems to follow English law,“ 
and so statements relating to England may be taken as inclusive of the position in 
Ireland. Roman law is taken as comparative for two reasons. The first is 
simply that in its terms it differs from the law of England. The second is that, 
despite these differences, it is often claimed as an influence on English 
jurisprudence.” 

It is worth clarifying at the beginning the province of this work. It is concerned 
only with the proprietary response of the law upon the occurrence of an accidental 
mixture of goods. That is, a mixture where there has been neither an agreement 
that goods should be mixed, nor any wrongdoing or fraud on the part of any of 
the contributors to the mix. The case of consensual mixture is relatively easy, the 
allocation of property rights in the resulting mass being determined according to 
the intentions of the contributors.° It is excluded here’ for the purpose of making a 
clear distinction between changes in property rights brought about by agreement 
and those brought about by operation of law upon the occurrence of a mixture, 
and without more. In the latter case, the mixing event itself can properly be 
regarded as the sole cause of a change (if any) in the property rights of the 
contributors, and so in the latter case we find out what the law has to say about 
changes in property rights without the matter being complicated by another 
causative event, viz the intention of the contributors to the mix. Wrongful mixing 
is excluded because in neither Roman nor English law does it seem to be treated as 
a causative event in its own right.’ 


The Roman law of accidental admixture of goods 


It is convenient to begin with an analysis of the Roman rules on accidental 
mixtures, since these rules have been of some influence on our own. The most 
common starting point for such analysis is the text of Justinian’s Institutes, 2.1.27- 
28. Here we find a distinction between two different kinds of mixing event. The 
Roman names for these events are confusio? and commixtio.'° Often, it is said that 








4 See A.P. Bell, Modern Law of Personal Property in England and Ireland (London: Butterworths, 
1989) 71-73, where only one Irish case is cited, and that in a footnote. 

5 It was so claimed by the Court of Common Pleas in Spence v Union Marine Insurance Co. (1868) 
LR 3 CP 427 (the case which gives the modern English law its structure): see below. 

6 On the modern English position, see: W.J. Swadling in Birks (ed), English Private Law (Oxford: 
Oxford University Press, 2000) para 4.471; and S. Worthington, Proprietary Interests in 
Commercial Transactions (Oxford: Clarendon Press, 1996) 122 et seq. The rules in Rome could 
equally depend on the will of the parties, as in J.Inst.2.1.28, where the presence or absence of 
consent affects the ownership of a commixtio: see below. 

7 Save for some very brief comments below on consensual commixtio in Roman law. There are 
nonetheless some interesting modern cases on consensual mixture: see Re Stapylton Fletcher Ltd 
[1994] 1 WLR 1181, and in New Zealand, Coleman v Harvey [1989] 1 NZLR 723. 

8 The presence of wrongful conduct seems of no consequence in Rome. English law once knew of a 
penal rule which awarded to the victim of a wrongful mixing the whole of the resultant mass (see 
Sir William Blackstone, Commentaries on the Laws of England (London: Macmillan, 1756-1760), 
Book 2, 404-405), but the better view is that this is a rule of evidence, the question of title in the 
first instance being decided by the rules of accidental mix: Indian Oil Corp Ltd v Greenstone 
Shipping SA, The Ypatianna [1988] 1 QB 345; and compare Armory v Delamirie (1722) 1 Stra 505. 

9 J.Inst.2.1.27. References throughout are to the text used and translated by T.C. Sandars (London: 
Longmans, 7*™ ed, 1948), unless the contrary is indicated. 

10 J.Inst.2.1.28. 


© The Modern Law Review Limited 2003 369 


The Modern Law Review [Vol. 66 


the difference between them is the difference between mixtures of liquid goods 
(confusio) and mixtures of solid goods (commixtio), but this is a misunderstanding. 
Perhaps it is an excusable misunderstanding, since Justinian exemplifies confusio 
by liquid mixes (of wine, molten metals), and commixtio by solid mixes (of wheat), 
but it is not exactly the distinction between them. Rather, the distinction is 
between mixing events by which the contributions to the mix become irreversibly 
joined or united (confusio), and mixing events where no such union occurs 
(commixtio). The vocabulary itself reveals this difference.'’ Confusio implies some 
kind of union or bond between two originally distinct components, some kind of 
process in which distinct things are “blended together’!” in such a way as to alter 
their very substance. Commixtio, by contrast, implies nothing more than a 
mingling together of things. It does not connote the idea of a union or 
combination, in fact quite the opposite. It is a mixture in which the components of 
the mix ‘retain their proper substance’. 

As an independent legal event, only the confusio causes a change in the property 
rights of the contributors. When an accidental confusio occurs, Roman law 
responds by awarding to the contributors a share in each and every part of the 
resultant mass, in proportion to the size'* of their contribution. The law makes the 
contributors co-owners of the mass. By contrast, an accidental commixtio results, 
in and of itself, in no new proprietary outcome. The proprietary rights of the 
contributors withstand the commixtio, or in Birks’ language, their separate 
ownership of the contributions continues through the commixtio. Of course, if a 
commixtio takes place consensually, then that is a different story, and the Roman 
lawyers recognised co-ownership as the logical and philosophical result.’° But the 
change in property in this case, from separate ownership of contributions to 
common ownership of a resulting mass, has nothing to do with the commixtio as a 
legal event. Rather it is the product of agreement, or contract, and the Romans 
recognised this. So in the text of J.Inst.2.1.28: 


If the wheat of Titus is mixed with yours, and this takes place by your mutual consent, the 
mixed heap belongs to you in common; because each body, that is, each grain, which before 
was the property of one or other of you, has by your mutual consent been made your common 
property (emphasis added). 


So, on a Roman taxonomy, confusio properly may be regarded as a causative 
event, since its occurrence effects a change in the property rights of the 
contributors, but commixtio may not, because its occurrence effects no change. 
The reason for this disparity is that it is only in the case of a confusio mixture that 
Roman philosophy demands a change in property. When once-distinct contri- 
butions are united in a confusio, they lose all separate existence, and irrever- 
sibly become part of the resulting mass. It becomes meaningless to think of 
the contributors as having some kind of distinct title to their own share. Their 
own shares no longer exist. They are joined to the other contributions, and they 
have no separate existence independently of the resulting mass. They have 





11 C.T. Lewis and C. Short (eds), A Latin Dictionary (Oxford: Oxford University Press, 1966). 

12 The phrase is from Birks’ own translation of the text of J.Inst.2.1.27, which appears in ‘Mixtures’, 
n 3 above, 232. 

13 J.Inst.2.1.28. 

14 Although there was a discretion in the judge to adjust this quantitative award in the event of a 
qualitative discrepancy in the several contributions: J.Inst.2.1.28. 

15 J.Inst.2.1.28. Also: D.6.1.4.5. 
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permanently’ lost their physical integrity. The change in the proprietary rights of 
the contributors is necessary to cope with this loss of integrity. Since there are no 
separately existing shares, there can be no separate ownership, and co-ownership 
is the only solution. 

By definition, a commixtio does not produce such difficulties. Since there is no 
union of the contributions, there is no theoretical reason why the proprietary 
rights of the contributors cannot survive the commixtio, and so nothing 
(philosophically) to demand a change in the property rights of the contributors. 
This is so even when the nature of the mixing makes it impossible to identify the 
respective shares of the contributors (as in Justinian’s wheat example). For the fact 
of evidential difficulties in restoring the status quo has no bearing on the objective 
truth that the individual contributions retain their physical integrity. 

It should be remembered of course that, whilst it results in and of itself in no 
new proprietary outcome in Roman law, a commixtio will still produce those 
practical effects inherent in any act of mixing, and recourse to legal rules may be 
necessary to solve consequential difficulties. Suppose there occurs a commixtio of 
A’s grain and B’s grain. As a consequence, there may arise the practical question 
of how the resultant mass of grain is to be divided between A and B, it being 
impossible to say decisively whether any given individual grain belongs to A or to 
B. Roman law allows to each of the several contributors an actio ad exhibendum 
(the action for production) in respect of the mixed whole, which could be followed 
by a vindicatio (a pure proprietary claim, based on right) in respect of the 
individual share.” The former was a personal action ‘to grant a plaintiff access to 
something in public, so that he may be enabled to go to law’.'* Although it seems 
to have been introduced chiefly for the sake of the vindicatio, it was available to 
anyone who intended to raise a real action of any kind.!? The onus was on the 
plaintiff to identify with all relevant evidence the thing which was the subject of 
the action,” though he need not prove (nor even declare) ownership, owing to the 
wide range of actions for which the actio ad exhibendum lay as a preliminary. If 
successful in a commixtio situation, the plaintiff could then vindicate his share of 
the mass. If successful here, in practice he would receive part of the separated 
mixture, or compensation for the value of the portion which belonged to him.” 

For present purposes, however, it is important to note that the Romans regard 
the business of separating a commixtio as purely a practical problem. Specifically, 
the fact that some separation of the mass must occur to satisfy the demands of the 
several contributors has no bearing (or at least no necessary bearing) on the 
question of the proprietary consequences of a commixtio as legal event. This latter 
remains a problem for philosophy, and the Roman philosophy dictates that where 
in a mixture there is no damage to the integrity of the constituent elements, there is 
no reason for a change in property. 


16 If the loss of integrity is less than permanent it seems that there is no confusio, there being in that 
case no true union of the contributions: see D.6.1.4.5; D.41.1.12.1. 

17 poai J.A.C. Thomas, Textbook of Roman Law (Amsterdam: North-Holland Publishing 

1976) 169. Contributors also came under certain liabilities to each other in the way they dealt 
with the mixed whole prior to separation. Thomas records, at 324, they were ‘liable, each to other 
or others, for culpa levis in concreto ... in dealing with the common property and took shares of 
profits and losses proportionate to the extent of their respective shares In it’. 

18 D.10.4.3.2. 

19 The texts include as examples one intending to sue for a usufruct (D.10.4.3.4), and those intending 
to make use of various actions open to creditors (D.10.4.3.5). It also seems that the actio ad 
exhibendum was open to one who sought an interdict (D.10.4.3.5). 

20 D.10.3.pr. 

21 R.W. Lee, The Elements of Roman Law (London: Sweet & Maxwell, 34 ed, 1952) 130. 
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Analysis of this philosophy, and of the union idea inherent in confusio, has often 
resulted in the assertion that the key to explaining when the Roman law of mixture 
will effect a change in property is separability: that a confusio is an inseparable 
mixture of goods, whereas goods in a commixtio can be separated. Such 
statements have the capacity to mislead,” although again perhaps they are 
excusable since, as we have said, it appears true that if it was possible to separate 
mixed goods then there had occurred no confusio. The converse, however, does 
not exactly hold. In particular, if goods are practically, or evidentially inseparable 
(as in the wheat example), but are not physically joined, then despite this form of 
inseparability there is no confusio. The point is that separability in this context can 
only be used to refer to or qualify the physical union that is inherent in the idea of 
a confusio. It does not include the very different idea that where goods are 
inseparable in any sense there is a confusio.” 


The English law of accidental admixture of goods 


Blackstone is the habitual starting point for analysis of the English position. He 
did not deal specifically with the issue of non-consensual mixture of goods, save 
for the case of deliberate or wrongful mixing where ‘our law, to guard against 
fraud, gives the entire property, without any account, to him whose original 
dominion is invaded, and endeavoured to be rendered uncertain, without his 
consent’.** Some of the later encyclopaedias, however, have sought to isolate the 
question of purely accidental non-consensual mixing, and have tried to synthesise 
the case law into a general rule. So in Halsbury we read that if goods are mixed: 


by accident, or the act of a third person, for which neither owner is responsible, the 
proprietors become owners in common of the mixed property in proportion to the amounts 
contributed.?> 


It is noteworthy that this statement (and others like it) of the English rule draws 
no distinction between different kinds of mixing event. We find no mention of 
confusio or commixtio, or of a perceived difference between them. As a 
consequence, it is not clear what in English law counts as a mixing event for 
the purposes of acquiring title by operation of law. This matter can only be 
illuminated by reference to the case law. 

Spence v Union Marine Insurance Co** will provide a useful starting point. It is 
not the only starting point. There are earlier cases,” but Spence is more fully 











22 Birks, n 3 above, 233, citing Thomas, n 18 above, 169, though Thomas is by no means alone: see M. 
Kaser, Roman Private Law (Pretoria: University of South Africa Press, 3™% ed, 1980); T. MacKenzie, 
Studies in Roman law: with comparative views of the laws of France, England, and Scotland (London: 
W. Blackwood and Sons, 5th ed, 1880) 179; H.J. Roby, Roman Private Law (Cambridge: Cambridge 
University Press, 1902) 419. Also see: P.B.H. Birks ‘Mixing and Tracing’ [1992] CLP 69, 72. 

23 It will be argued below that this has been the mistake of the English courts in interpreting the 
Roman law on this point. 

24 Bl.Comm, Book 2, 404-405. 

25 Lord Hailsham of St Marylebone (ed), Halsbury’s Laws of England (London: Butterworths, 4° 
ed, reissue, 1994) vol 35, para 1240 (Pettit). Also: Lord Goff of Chieveley and G. Jones (eds), The 
Law of Restitution (London: Sweet & Maxwell, 4™ ed, 1993) 76. This general rule, insofar as it is 
true, is subject to a well-recognised exception in cases of mixtures of money: see below. 

26 (1868) LR 3 CP 427. 

27 See Colwill v Reeves (1811) 2 Camp 575; Jones v Moore (1841) 4 Y&C Ex 351; Wiles v Woodard 
(1850) 5 Exch 557; Smith v Torr (1862) 3 F&F 505; Buckley v Gross (1863) 3 B&S 566. Also relevant 
to discussion of the English penal rule for fraudulent mixing is Lupton v White (1808) 15 Ves 432. 
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reported than any of these, and the judgment is interesting because it makes 
specific reference to the principles of Roman law discussed above. Moreover these 
principles (or at least, the court’s interpretation of them) openly influence the 
decision. The facts of the case are not as well known as they ought to be, but are 
very important for a critical understanding of the decision, so it will do well to set 
them out at some length. 

The plaintiffs were merchants at Liverpool, the defendants a marine insurance 
company, also based at Liverpool. On 10 October 1885, The Caroline Nasmyth 
sailed from Mobile to Liverpool with a cargo of 2,493 bales of cotton. The cotton 
belonged to various owners, and was shipped under separate bills of lading. 532 of 
the bales belonged to the plaintiffs, who had taken out various insurance policies 
on their cargo with the defendants. Thirteen days into her voyage, the vessel was 
wrecked on the Florida reef. The cargo was landed at Key West. Some of it had 
been lost in the wreck. The rest was all more or less damaged, some of it so 
damaged that it had to be sold on at Key West. The remainder, some 2,262 bales, 
was shipped to Liverpool. Of these 2,262 bales, 617 were identifiable enough that 
they could be delivered to the relevant consignees. On the rest, 1,645 bales, the 
marks had become so obliterated by seawater that they could not be identified as 
belonging to any particular consignee. An arrangement was made for the sale of 
these bales without prejudice to the rights of the consignees. They were sold at 
Liverpool. 

Under the insurance policy the plaintiffs would sue upon, they had insured 43 
bales. Of these, only two could be identified at Liverpool. They were delivered to 
the plaintiffs. As to the remaining 41 bales, the defendants considered themselves 
entitled to assume that part of these were among those lost at Key West, and part 
among those sold at Liverpool; and that on that assumption, the plaintiffs’ loss 
(for the purposes of the contract of insurance) would be an average loss. The 
plaintiffs were paid their proportion of the lost cotton, and had been offered their 
proportion of the cotton landed at Liverpool, or at least, their proportion of the 
proceeds of the sale of that cotton had been paid to them. The total compensation 
offered was £122. But the price of cotton had fallen very dramatically prior to 
the sale at Liverpool, and this was a sum far less than the plaintiffs had been 
expecting to yield from their cargo. So they sought to profit from their contract 
of insurance. Specifically, they argued that as no one of their 41 bales had 
arrived in an identifiable state at Liverpool, their loss, for insurance purposes, was 
a total loss. The contract of the insurer was not satisfied by the tender of an 
equivalent. 

At first instance the plaintiffs were successful. Judgment was entered in 
their favour for the sum of £460. The decision was reversed on appeal to 
the Court of Common Pleas. The court”® was not impressed by the plaintiffs’ 
argument on the insufficiency of the tender of an equivalent. Such an argument 
would apply equally in a situation where none of the cargo had been lost or 
substantively damaged, and only the marks had been obliterated. This would 
‘lead to the strange anomaly that, although all the goods had been put on board 
arrived safely at their destination, there would, according to the plaintiffs’ 
contention, be a total loss, for the purposes of insurance law of the whole of 
them’. 





28 Bovill CJ delivering the judgment of Bovill CJ, Willes, Keating, and Montague Smith, JJ. 
29 (1868) LR 3 CP 427, 436. 
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It is in this context that the court’s discussion of the law of accidental 
mixture of goods arises. We are not told plainly why the discussion is 
necessary’ but only that it seemed to the court ‘not altogether immaterial to 
inquire in whom the property in the goods is vested under such circumstances, or 
whether they become bona vacantia, and pass to the first finder or to the 
Crown’.?! The tenor of the judgment, however, and specifically the reference to 
bona vacantia, indicates that the argument is thus. The obliteration of the marks 
from the surviving bales had the same proprietary effects as an ‘indistinguishable 
mixture’ of those bales. As long as after the mixture the plaintiffs retain 
some proprietary interest in the mixed bales (as opposed to the same becoming 
bona vacantia), then their loss is not a total loss for insurance purposes, and their 
claim fails. They must accept the tender of some equivalent part of the resulting 
mass. 

It is worth noting that the court does not cite authority for this proposition, nor 
does it attempt to resolve the specific question as to whether, on the authorities 
the plaintiffs had a basis to assert the no tender of an equivalent argument.22 
Indeed, the argument seems to be no more than the plaintiffs must accept 
satisfaction in specie if they retain some property in the mass since the contrary 
would have deeply unsatisfactory consequences in practice. 

This then, brings the court to its analysis of the law of accidental mixture. We 
may notice at the start that the mixture in question almost certainly would have 
been classed as a commixtio by the Roman lawyers. Whilst the individual bales in 
the mixture cannot be distinguished from one another, at all times they 
retain their physical integrity. There is no union between them, and although it 
is practically impossible to restore the status quo, this is an evidential difficulty 
which has no bearing upon the property rights of the contributors (it is exactly the 
wheat example from J.Inst.2.1.28 discussed above). If we were to follow 
the Roman analysis then, we would conclude that the separate title of the 
contributors to their respective contributions continues through the mix. We 
would say that the mix effects no change in the existing property rights. The Court 
of Common Pleas takes a different view. It concludes that the legal effect of the 
accidental mixture is to make the contributors (the plaintiffs among them) tenants 
in common of the resulting mass. So the Court seems to depart from the law of 
Rome. 

The most interesting aspect of the judgment in Spence, however, is that at no 
time do the learned justices consider themselves to be departing from Roman law. 
In fact quite the contrary. They consider that their decision has been guided by the 
very principles of that law. So why the apparent departure? There are two reasons. 
The first is that the court makes the ‘separability’ mistake discussed above. The 





30 In argument, counsel for the plaintiffs seemed inclined to the view that the law of mixtures was not 
relevant to the case, which only turned on whether the tender of an equivalent satisfied the 
contract of insurance: “Whatever may be the effect of mixture as to the question of property, it can 
have none upon the contract of insurance’, (1868) LR 3 CP 427, 431. Also see the opinion of Earl 
Loreburn in Sandeman & Sons v Tyzack and Branfoot Steamship Co Ltd [1913] AC 680, 689: 
‘Owners of goods which have become so mixed as to be inseparable have rights among themselves, 
but those rights cannot override their contractual relations with other persons’. 

31 (1868) LR 3 CP 427, 437. 

32 Counsel for the defendants strongly disputed the correctness of this principle, arguing from 

authority, at 432, that in no case can the assured claim a total loss where the goods have arrived in 

specie. 

Two practical objections to the plaintiffs’ contention are discussed at (1868) LR 3 CP 427, 436- 

437. There is also here the feeling that in practice the reasonable thing to do is to accept the tender 

of an equivalent and ‘be content’. 
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key text it relies on for its decision i is a passage from Ferdinand Mackeldey’s 
Compendium of Modern Civil Law,** where it is written: 


The mixing together of things solid or dry (commixtio) or of things liquid (confusio)? which 
belong to different owners, has no effect on the their rights in the things, if the latter can be 
separated. If, on the other hand, such separation is not practicable, then the former 
proprietors of the things now connected will be joint owners of the whole, whenever the 
mixture has been with the consent of both parties, or by accident (emphasis added). 


Now we have already said that the fact of evidential difficulties in restoring a 
mixed mass to its status quo was not enough in Roman law to cause a proprietary 
change. This is absolutely clear from the basic texts. The court, however, explicitly 
chooses to not consider this: 


We need not discuss the distinction sometimes made between commixtio and confusio, 
apparently upon the ground that that it is possible to separate the individual solid particles, 
but not the liquid; because, in cases like the present, it is impracticable, and for all business 
purposes impossible, to distinguish the particles, in respect of ownership.”® 


So the court, in attempting to adopt the Roman solutions, wilfully misunderstands 
(and in fact radically misinterprets) the philosophy that explains those solutions. 
Moreover, the court is positing a totally new proposition of law: that where by 
accident goods are indistinguishably mixed the contributors to the mix by law 
become tenants in common of the whole mass. Despite the passage from 
Mackeldey’s book, this is not the Roman law on accidental mixtures, and so to the 
extent that the decision purports to rest on Roman principles, we must conclude 
that it is erroneous. 

The court does think that its decision best represents the English Law. For 
this it cites the cases of Jones v Moore,” and Buckley v Gross. In Roman law, 
however, both of these would have been confusio cases,°? and so would 
have afforded no ground for the proposition that English law differed from the 
Roman position even if this had been the court’s mission, which avowedly 
it was not. The unfortunate reality is that the court reached its decision on the 
basis of a fundamental misunderstanding of the Roman law it sought to be 
guided by. 

The second reason for the apparent departure from the Roman solution is 
closely connected to the first. The court assumes that, in practice, continuing 
separate ownership of the contributions is not a viable option: 


The goods being before they are mixed the separate property of several owners, unless, which 
is absurd, they cease to be property by reason of the accidental mixture, when they would not 
so cease if the mixture were designed, must continue to be the property of the original 
owners; and as there would be no means of distinguishing the goods of each, the several 
owners seem necessarily to become jointly interested, as tenants in common, in the bulk 
(emphasis added).° 








34 The Court refers to the English edition of 1845, at 285. The text is difficult to get hold of these 
days, but the passage set out in the judgment reveals its author’s thinking for all material 
purposes. 

35 Notice also the mistaken distinction between wet mixes and dry mixes. 

36 (1868) LR 3 CP 427, 438. 

37 (1841) 4 Y&C 351. 

38 (1863) 3 B&S 574. 

39 Jones concerned a mixture of oil, Buckley a mix of molten tallow. 

40 (1868) LR 3 CP 427, 438. 
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The mistake is that the latter is not a necessary step.*! Already we have seen that 
the Romans saw no need to use co-ownership to cope with problems of practical 
distinction. Separate ownership of contributions could (and, on their philosophy, 
must) continue through the mix, and any practical problems could be resolved by 
recourse to ancillary rules of law, which had nothing to say about the changes in 
property rights caused by the mixture. These rules allowed a judge to apportion a 
mass between contributors, and allowed contributors a vindicatio to recover their 
apportioned share, eliminating the problems caused by the inability to identify the 
separate contributions. There is no reason why English law could not employ 
similar rules to solve problems of this kind. In fact (and this makes the matter 
worse), the Court of Common Pleas had already recognised that in practice this is 
what ought to happen.” 

So the decision in Spence is flawed in two key respects. It incorrectly states that 
the Roman law (which it purports to approve) turns on a question of evidential 
inseparability, and it incorrectly assumes (despite openly acknowledging the 
contrary) that the problems created by such inseparability cannot be solved by 
anything other than a tenancy in common. 

Despite these flaws, however, subsequent case law in general is in conformity 
with Spence. In 1913, the ruling received approval from the House of Lords in 
Sandeman & Sons v Tyzack and Branfoot Steamship Co Ltd,® although it was 
distinguished on the facts. Sandeman was another case about an accidental 
mixture of goods at sea. This time bales of jute were involved. As in Spence, they 
had been consigned and marked to various consignees, and shipped under various 
bills of lading. When the discharge of the cargo had been completed, it was found 
that 14 bales had been lost, and on 11 the marks had been totally obliterated. 
These 25 bales had been consigned to four different consignees. In an action for 
freight brought by the shipowner against one of them, the consignee counter- 
claimed for short delivery. The shipowner was willing to account to each of the 
four consignees for the value of the fourteen bales that had been lost, in 
proportion to their relative losses, but, seeking to rely on a clause in the bill of 
lading which excluded the ship from liability for obliteration or absence of marks, 
he would not account for the 11 unidentifiable bales. These, he argued, should be 
distributed amongst the four consignees in the same proportion. The House of 
Lords disagreed, for the very simple (evidential) reason that it could not be shown 
that any of the defender consignee’s bales were in fact included in the mass of 
unidentifiable bales. All of the defenders’ bales might have been lost,** and so the 
shipowners could not and did not prove that their failure to deliver to the 
defenders the consigned goods was anything to do with their inability to identify 


41 The Court is not alone in this error. So in Sandeman & Sons v Tyzack and Branfoot Steamship Co 
[1913] AC 680, 695, Lord Moulton, considering the case of an accidental mixture of A’s goods 
with B’s goods, opines: ‘the only equitable solution of the difficulty... is that A and B become 
owners in common of the mixed property’. 

42 (1868) LR 3 CP 427, 437, considering the hypothetical case where in a cargo of 100 unidentified 
bales, 99 belonged to one consignee, and one to another: ‘Practically, in such a case, the owner of 
the one bale would receive one of the bales, either by delivery of the ship owner or by agreement, 
and probably be content, and this ought to operate as a partition, so as to vest the residue in the 
owner of the larger share’. 

43 [1913] AC 680. 

44 Indeed, there was some evidence that in fact this was the case. There was a suggestion that the 
surviving, unidentifiable bales were of a materially different quality to the undelivered bales of the 
defendant consignee: see per Lord Shaw of Dunfermline, ibid, 690. 
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the same in the mixture." This being the case, technically it was unnecessary to 
consider the effect of the mixing of the unidentifiable bales on the proprietary 
rights of the contributors to the mix. Lord Moulton, however, allowed himself the 
opinion, obiter, that the result of the mixing would have been to make 
the contributors tenants in common of the whole mass.** So Sandeman articulates 
the same proprietary response to mixture as Spence, but emphasises the (perhaps 
obvious) proviso that one who claims (or whom it is claimed has) an interest in a 
mixed mass must show (or have it shown), on the usual burden of proof, that in 
fact he contributed to the mix.* 

Sandeman’s support of Spence was strengthened in the following year by more 
dicta from the House of Lords in Sinclair v Brougham.*® Lord Sumner, having 
briefly recounted the decisions in Buckley and Spence, remarked that the latter had 
not been questioned in any court in nearly fifty years.*” And in general this is the 
pattern that has continued since then. Both Spence and Lord Moulton’s consistent 
dictum in Sandeman were applied for the decision in Gill and Duffus v Scruttons.>° 
That was another case which on Roman terms would have been a commixtio. 
Chestnuts from a cargo of different consignments had become intermixed by 
accident. Glyn- Jones J. held that the effect of such a mixture was to make the 
various consignees tenants in common of the whole mass of ‘mixed loose’ 
chestnuts.~! 

There was further support in 1988 in the case Indian Oil Corp Ltd v Greenstone 
Shipping SA, The Ypatianna.** This case is very important for what it has to say 
on the question of wrongful intermixture, and the judgment of Staughton J. 
contains an impressive and exhaustive review of the authorities on mixture of 
goods generally. But for present purpose it suffices to say that in Roman law terms 
this was a confusio” case (and the first in which judgment had been delivered since 
Spence), and that everything in the judgment is consistent with the idea that on the 
occurrence of this type of mixing event the law responds by making the 
contributors to the mix tenants in common of the resulting mass. The case has 
received recent approval in Glencore,™ and its authority as a statement of the 
English law’s position on the Roman confusio event does not seem to be doubted. 

The position thus far, then, would seem to be that in all cases of accidental 
mixture (whether confusio or commixtio on the Roman analysis) English law 
responds to the mixing event by making the contributors to the mix tenants in 





45 Ibid, 687 (Viscount Haldane LC), 689 (Earl Loreburn), 691 (Lord Shaw of Dunfermline), 696 
(Lord Moulton). 

46 Ibid, 695. 

47 Ibid, 696. The same issue might well have arisen in Spence itself, where it was certainly possible 
that the 41 bales of plaintiffs were among the 231 lost in the wreck. The Court of Common Pleas 
in that case seems to have been content to apply a presumption that the several consignees had 
each their proportionate share in the goods lost, and in those landed, and sold on, at Liverpool: 
(1868) LR 3 CP 427, 439. But Lord Moulton, [1913] AC 680, 696, though without criticising (or 
even referring to) Spence, rejects the use of such presumptions in this type of situation, raising an 
interesting, and unresolved, question as to the consistency of Spence with the later (and higher) 
ruling in Sandeman. 

48 [1914] AC 398. 

49 Ibid, 458. 

50 [1953] 2 All ER 977. 

51 Ibid, 983. Counsel agreed that this was the result, and the judgment avowedly makes no attempt to 
discuss the principles of law to be derived from ‘such cases as’ Spence and Sandeman, which is 
suggestive of their accepted authority. 

52 [1988] 1 QB 345. Noted: [1987] CLJ 369 (P. Stein). 

53 It concerned a mixture of oil in tanks. 

54 Glencore International AG and others v Metro Trading International Inc [2001] Lloyd’s LR 284, 
322, para 158-159 (judgment of Moore-Bick J.). 
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common of the resultant mass. This, if it is correct, is (despite the belief of the 
Court of Common Pleas in Spence) a departure from the Roman position. It 
would be unfair, however, to suggest that Spence has had everything its own way. 
There are signs of doubt to be found in the law reports. Indeed, despite the 
apparent consistency of the cases, the state of the English law of mixture of goods 
has often been lamented. So, for example, in Clough Mill Ltd v Martin,” Oliver LJ 
opined that the law had ‘developed no very sophisticated system for determining 
title in cases where indistinguishable goods become mixed’,”° and agreed with an 
observation that Lord Moulton had made in Sandeman to the effect that the whole 
matter was ‘far from being within the domain of settled law’.*’ Concededly, both 
observations were made before the judgment in Greenstone, which undoubtedly 
has had a significant clarifying influence on the law in this area, and also without 
the benefit of much of the modern commentary on mixture, for which Greenstone 
seems to have been the catalyst. But there is one problem that withstands 
Staughton J’s review, and it is not far to seek. 

There are some mixture cases in the reports in which continuing separate 
ownership of contributions is the decided response. The cases may be divided into 
two sets. The first are to do with mixtures of money. It seems that if money”? 
belonging to two or more people is mixed together then the contributors to the 
money mix retain separate title to their respective contributions. There is no co- 
ownership of the mixed mass.°? This is said to follow from the law of 
substitutions, where at common law there can be no tracing through a mixed 
fund. The argument runs thus. Proprietary rights to substitute assets endure as 
long as the original value is ascertainable in the substitute: ‘the right only ceases 
when the means of ascertainment [of the original value] fail’. So if a proprietary 
right to a substitute fails when it passes into a mixed fund, mixed funds must have 
some attribute that renders impossible the identification of the original value in 
the substitute. If contributors to a mixed fund co-owned the same, this attribute 
would not be present because, since co-owners have a share in each and every 
particle of their co-owned mass, we are always able to identify a proportion of the 
original value in any part of the mass that is used. We can trace through a co- 
owned mixture. Where there is continuing separate ownership of contributions to 
a mass, however, the matter is different. When any part of that mass is applied 
away, it is impossible, in layman’s terms, to say whose share has been used.” More 








55 [1985] 1 WLR 111. 

56 Ibid, 124. 

57 Ibid. The direct quote from Lord Moulton’s opinion is taken from [1913] AC 680, 695. 

58 The term ‘money’ here refers to chattels. It certainly includes coins, and also banknotes (see Miller 
v Race (1758) 1 Burr 452). But as Gareth Jones observes, ‘It has been suggested (Mann, The Legal 
Aspect of Money, 5™ ed, 1992) 8 that, in law, the quality of being money is to be attributed to all 
chattels which, issued by the authority of the law and denominated with reference to a unit of 
account, are meant to serve as a universal means of exchange in the state of issue’: G. Jones (ed), 
Goff & Jones, The Law of Restitution (London: Sweet & Maxwell, 4" ed, 1993). 

59 The leading case is Taylor v Plumer (1815) 3 M&S 562. Also see: Jackson v Anderson (1811) 4 
Taunt 24, where it was held that the plaintiffs could maintain an action for the conversion of 1,969 
Spanish dollars, which the defendants had mixed with 2,749 dollars of their own before selling the 
whole to the bank of England. The action was brought at a time when conversion did not lie at the 
suit of one co-owner against the other where the other had sold on the co-owned goods: cf Torts 
(Interference with Goods) Act 1977, s 10. So the fact that the plaintiffs could maintain conversion 
shows that the money mixture was not co-owned. For criticism of the case, and of the law on 
money mixtures generally, see Birks, n 3 above. 

60 Taylor v Plumer (1815) 3 M&S 562, 575 (Lord Ellenborough). 

61 So if A mixes in a box seventy 10p pieces of his own with thirty belonging to B, and then uses three 
of them to buy a bar of chocolate, A and B each retaining their separate title to their respective 
contributions it becomes impossible to say whose coins have been used to buy the chocolate. And 
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precisely, we have no means of identifying in which contributor(s) was vested title 
to the applied portion of the mass, or. simply, we cannot trace through the 
mixture. And if this is the case where we have a mixed fund, then separate title to 
contributions to such funds must continue notwithstanding the mixture. So money 
mixtures cannot result in co-ownership. 

Plainly this result is inconsistent with Spence, and it seems generally to be 
accepted as the orthodoxy. However, it is not clear that the rule on mixtures of 
money should be used to criticise Spence and the consequent case law. Quite apart 
from anything else, it seems undesirable to allow the law of substitutions to dictate 
the law of admixture of goods when the factual and legal relation between them is 
far from clear.™ This being the case, it seems that there are two options. The first 
is to consign the rule on money mixtures to the bounds of anomaly, and deem the 
result a peculiarity on the attributes of money. Certainly we have been content to 
do this with money in other contexts. Probably the more satisfactory course of 
action, though, is to suggest reform of the rules of tracing through mixed funds, 
particularly i in the light of the unsatisfactory disparity between law and equity on 
this point.®* Either way, the cases on mixtures of money do not seem to afford 
solid ground for challenging the case law on accidental mixtures generally. 

A second group of cases concerns mixtures of items of furniture. Andrew Bell 
has argued that they are against co-ownership as the result of commixtio events.© 
The chief authority for this argument is the dictum of Bramwell B. in Smith v 
Torr, opining that the rules as to the creation of a tenancy in common upon a 
mixing event did not apply ‘to distinct chattels, like chairs and tables, but to 
commodities such as corn, wine, oil, and the like, of which there could be a 
commingling of substance’. Whilst the dictum appears more or less unequivocal, $” 
Birks has shown® that there are difficulties with this case, and with the furniture 
cases? generally, not least the argument that on the facts of these cases there 
occurs nothing that could meaningfully be called a mixture. For this reason, it 
seems satisfactory to conclude that there is nothing in this set of cases to mount a 
serious challenge to the law as stated in the Spence line of authority. 

This being the case, it seems there is little authority in English law generally 
which conflicts with the ruling in Spence, even though we have said that this ruling 
is based on a fundamental misunderstanding both of the Roman law of admixture 
of goods, and of the necessity of common ownership in resolving those practical 











since thus B cannot identify any of his original value in the chocolate bar, he cannot assert a 
proprietary right to it as a substitute for that original value. I gratefully borrow the example from 
Peter Birks, n 3 above, 241. 

62 ‘Whether or not we should have noticed before, we must now learn to recognise marked 
differences of factual origin and of legal structure between the property rights found in physical 
mixtures and those based on the tracing of value into new assets’: Birks, n 18 above, 71. 

63 See, for example, the general exception given at common law from the rule nemo dat quod non 
habet on the matter of transfers of title to money: Miller v Race (1758) 1 Burr 452, per Lord 
Mansfield CJ. 

64 This is the line taken by Birks, n 3 above, 242, predicting a re-evaluation of common law tracing in 
the light of Trustee of Jones v Jones [1996] 3 WLR 703. Also see: P.B.H. Birks and W.J. Swadling, 
Restitution in the All England Review 1996 366-373, assessing the likely impact of that case. 

65 The Modern Law of Personal Property in England and Ireland (London: Butterworths, 1989) 73. 

66 (1862) 3 F&F 505, 506. 

67 Though it is not clear why Bramwell B. supposed that in a mixture of corn there could be a 
commingling of substance. 

68 n 3 above, 243. 

69 Notably Colwill v Reeves (1811) 2 Campb 575, and also Wiles v Woodard (1850) 5 Exch 557, 
which, whilst not concerning furniture, does support the conclusion for continuing separate 
ownership of contributions. Many of these cases are badly reported, and give very little away. 
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problems which are consequences of mixing. As such the decision in Spence seems 
to stand. So the rule in English law is that all accidental mixtures (bar those of 
money) result in co-ownership, and there is no need to distinguish, as the Romans 
did, between different kinds of mixing event. 


Property, pragmatism, and philosophy 


Given the discrepancy between Roman and English law here, there remains a 
question as to which, if either, of these two sets of rules is to be preferred. At the 
outset, probably we can agree that the Roman position ought not be advocated 
merely for the sake of its antiquity, or indeed of its Romanness.’” However useful 
a tool the Roman law is in informing the minds of common law students, 
however much the Western legal tradition is indebted to its library, respect will not 
do as a substitute for analysis. If the Roman rules of mixture are to stand, they 
ought to have something positive to commend them. And of course, the same can 
and should be said of the English rules. 

Having said that, it is most common for comparison of the English and Roman 
law on mixtures to be based on active criticism of the latter. Roman law is rejected 
on grounds of modern science. Its distinction between confusio and commixtio is 
considered erroneous, because at a molecular level we know that in all cases mixed 
substances retain their integrity. The Roman conclusion that where two oils were 
mixed together there occurred an irreversible union of substance will not 
withstand the application of our more advanced physics, and whilst we might 
sympathise with this reasoning as a matter of day to day perception,” we cannot 
with any credibility accept it as a fundamental truth. But this is just a little too 
rash. As an argument, it is not in itself enough to conclude that the Roman view is 
mistaken. For sure, it is reason to criticise the factual classifications made by the 
Romans (that a mix of oils was a confusio, a mix of wheat a commixtio, and so on) 
but it offers no reason to reject the jurisprudence that holds that what is necessary 
to justify a change in the property rights of contributors to a mix is the occurrence 
of an irreversible bond between their once-distinct contributions. It would be a 
perfectly acceptable, and theoretically sound position to uphold the Roman view, 
and deal with the modern physics objection by conceding that the Romans 
frequently made mistakes in classifying their mixtures. Really, we could say, there 
was no union of substances involved in a mixture of oils. Properly, it should have 
been classed as a commixtio, but the Romans got it wrong. On this view, almost all 
mixtures of goods would in the end be classed as commixtio, and so the result in 
almost any case would be that the separate ownership of the contributors 
continued through the mix. Of course there would remain the question of how in 
fact a given mixture was to be separated and apportioned between the 
contributors, but, with the Romans, we could deal with this just as well by a 
subordinate rule of partition that had nothing to say about the nature of the 
contributors’ rights. 

The objection to this defence of the Roman position is that it seems 
unnecessarily technical. Irrespective of whether we conclude that contributors 








70 G. MacCormack had at one time advocated the pursuit of Roman solutions for the latter of these 
attributes: see Reservation of Title (London: Sweet and Maxwell, 1990) 53-54. He later retracted 
from this position: ‘Mixture of Goods’ (1990) 10 Legal Studies 293. 

71 Birks, n 18 above. 

72 Birks, n 3 above, 234. 
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are interested in a mix because of a tenancy in common or continuing separate 
ownerships, there remains the need for factual separation of a mixed mass. 
Moreover, it remains true, whatever the ownership conclusion, that almost 
certainly will no contributor receive as the result of a factual separation exactly the 
same materials he put in to the mix.” As such, the satisfaction of the rights of 
contributors to a mix will in both cases depend on the application of a partition 
rule which is in that sense arbitrary. For this reason, the tenancy in common 
solution is to be preferred, because it contains its own rule of partition, and avoids 
the need to construct an ancillary, evidentiary body of rules. Tenants i in common 
of a mix will each hold their own undivided interest in the mix,” the extent of that 
interest being , judged according to the quantitative size of their respective 
contributions.” In satisfaction of this interest, they, £an be awarded their 
proportionate share of the mixed whole and ‘be content’.’° In short, the tenancy in 
common solution is straightforward and practical. It solves the problems of 
mixing in one rule, with a minimum of fuss.” 

Really, the choice between the Roman and English rules on accidental mixtures 
of goods comes to this. It is a choice between two sets of rules, one based on 
philosophical sense, the other based on practical sense. The Roman solution is 
good precisely because it explains why property rights should change in the event 
of a mixture. It relies on a juristic necessity. A mixture, it says, should cause 
property rights to change when the contributions become physically and 
irreversibly bonded because when this happens it is utterly meaningless to talk 
about existing rights continuing through the mix. The original contributions no 
longer exist, so rights in them can no longer exist, and so the need to change these 
rights is forced upon the legal system. English law can make no such claim of 
necessity. It can offer no theoretical or philosophical reason to explain why the 
result of a mixture should be to make the contributors tenants in common of the 
resulting mass. But it can say this: that the tenancy in common solution accords 
with the practical reality of things. When goods are mixed, they need to be 
separated. The tenancy in common solution provides one hard and fast rule to 
solve all cases of accidental mixture, without needing to classify different kinds of 
mixing event. Therefore it is good. 

Probably there is little to choose between either of these positions. Each 
argument is coherent on its own terms, and in truth a decision to prefer one of 
them to the other will in the end be based on whether we happen to find more 
convincing philosophical or pragmatic reasoning. What it is important to notice, 








73 This is perhaps most easily illustrated by a mixture of grains. If 5 kilos of A’s grain become mixed 
with 5 kilos of B’s grain, it is extremely unlikely that in the event of separation each will have all of 
his original grains restored to his custody. In truth, each separated share of the mixed whole will 
be composed of some grains originally belonging to A, some originally belonging to B. So neither 
A nor B receives back what was his, but rather each accepts an equivalent in satisfaction of his 
right. 

74 See generally Swadling, n 6 above, para 4.335. 

75 At least where the value of the original contributions is the same. In the event of a qualitative 
discrepancy in the contributions, the better view seems to be that proportions should be adjusted 
to take into account the relative ‘qualities of the contributions: Birks, n 3 above, 247-248, finding 
no English authority for this proposition, but demonstrating that it is clearly accepted i in the civil 
tradition. 

76 (1868) LR 3 CP 427, 437. 

77 There are those who consider the acceptability of this solution to be so obvious that it hardly 
merits analysis: ‘The principle that where A’s goods are combined with B’s goods, the result is 
jointly owned by A and B seems in principle to be one of such dramatic good sense that it must 
surely provide a solution to every difficulty’, S. Gleeson, Personal Property Law (London: FT Law 
& Tax, 1997) 57. 
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however, is that the discrepancy here between the Roman and English rules of 
mixture seems reflective of a more general philosophical disagreement about the 
proper functioning of a legal system, and the relative importance, in deciding 
cases, of theoretical and pragmatic considerations. English law undoubtedly 
favours the pragmatic, and perhaps this is especially evident in our property law, 
where there is often exhibited a desire to suppress theoretical coherence for the 
sake of a set of rules which works well in practice. So Holmes was determined to 
distance the common law from the a priori doctrines of Kant and Hegel which 
were so evidently of influence in some of the great German theories of property,” 
and Dias and Hughes were quick to warn that our analysis of the concept of 
possession has been ruined by our attention to philosophy: 


If a topic has ever suffered from too much theorising, it is that of possession, and nowhere 
else is the danger of an a priori approach to jurisprudence better illustrated. The actual 
working of the law has not only been obscured by a fog of speculation, but, what is worse, 
decisions have been falsified so as to fit them into some preconceived theory. 


Alice Tay considers this typical common law suspicion of the theoretical to be 
symptomatic of a more general loss of confidence in universal intellectual 
systems.®° The Western World, she suggests, no longer has faith in systems of 
rational principle. It has moved ‘into an age of ad hoc adjustment and 
manipulation, of piecemeal social engineering, of the utilitarian subordination 
of principles, systems and traditions to the requirements of men living in specific 
circumstances at specific times.” As such, modern legal writers tend to put less 
and less weight on achieving concepts which are of the highest level of internal 
intellectual coherence. They prefer flexibility to rational sensibility, and substitute, 
for general principles of law and legal theory, specific rules to be employed in 
specific situations.’ Law becomes an instrument of practicality, a flexible 
problem-solving device to be freed from the constraints of theory, and to be 
independent of the doctrinal and (even more so) the a priori. As Tay observes, 
however, it is one thing to refuse to tie a living body of law to a rigid a priori 
conceptual system, but quite another to reject altogether the existence of anything 
more general than the immediately pragmatic. Indeed, ‘to insist, as a matter of 
principle, that we should not ask for general conceptions underlying what appear 
to be specific rules separating one [legal relation] from another, is to live in the 
intellectual Ice Age in which the first forms of action were born’.®? 

Probably there is a good deal of truth in Tay’s observations. What should be 
absolutely clear, though, is that the process of deciding cases involves a much 
broader decision on the relative importance of theoretical and pragmatic 
considerations. Much modern adjudication fails to recognise this. So far as 
things stand, our law seems implicitly to favour the pragmatic. Perhaps this is 
especially true in the case of property law, where the outright rejection of 
philosophical a priori considerations has not been uncommon, and may indeed be 
in vogue. This is well illustrated by the English rules on accidental admixture of 
goods, which, unlike their Roman counterpart, can claim no internal juristic 











78 O.W. Holmes Jr, The Common Law (Boston: Dover, 1881) 206. 

79 R.W.M. Dias and G.B.J. Hughes, Jurisprudence (London: Butterworths, 1957) 308. 

80 A.E.S. Tay, ‘The concept of possession in the common law: foundations for a new approach’ 
[1964] 4 Melbourne University Law Review 476, 478. 
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necessity to explain the change they effect in the property rights of the 
contributors. They rely on practical considerations, and are in no way dependent 
on any more general intellectual coherence. Of course this may be no bad thing. 
Pragmatism may well have much more to offer our legal system than a priori 
theory. The point is just that we cannot assume that it does. Any choice between 
the pragmatic and the theoretical would best be made on the basis of some 
positive argument. This argument is missing from our legal theory at present. It 
would be good if it were there. 
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LEGISLATION 


Democracy and Accountability in the European 
Union — The View from the House of Commons 


Adam Cygan* 


Introduction 


In June 2002 the European Scrutiny Committee in the House of Commons 
published a Report! that formed part of the House of Commons’ submissions to 
the Convention on the Future of Europe.” The purpose of the Report was to 
provide an individual Parliamentary perspective to the Convention which was 
distinct from the views of the Government. The Report focussed specifically on 
the role, purpose and problems facing domestic parliaments and what their status 
should be under any European constitutional settlement. 

The central theme of the Report is the underlying feeling of disconnection 
between EU citizens and the EU decision-making process. The Report reaches 
several conclusions as to how this gap could be ‘bridged’, but recognises that this 
will remain inherently difficult because of the EU’s size and it’s unique 
combination of supranational and Member State authority. Despite this, the 
Report was emphatic that enhancing the democratic credentials of the EU can 
only be achieved if national parliaments are given a prominent and entrenched 
role in the EU decision-making process. 


The problem of disconnection 


It is generally accepted that the EU has faced problems in respect of democracy 
and accountability for some time.’ The Laeken Declaration and the subsequent 
establishment of the Convention are clear acknowledgments that the EU must 
discover a sense of relevance and purpose in the lives of its citizens. The 
Convention highlights that the European Union must ‘rethink its role, improve its 
operation and go down new avenues of progress and democracy.” While it cannot 
be disputed that the EU must develop new practices and procedures to address 
such issues, it is important that existing institutions and actors, within all levels of 


* Centre for European Law and Integration, Faculty of Law, University of Leicester. 


1 HC 152 xxxiii-I Session 2001-2 Democracy and Accountability in the EU and the Role of National 
Parliaments. 

2 The Convention is under the Chair of former French President D’Estaing and is charged with the 
task of proposing a new Constitutional settlement for the EU before the 2004 IGC. Full details of 
the work of the Convention can be found on its website at http://european-convention.eu.int/ 
bienvenue.asp?lang = EN&Content. 

3 The Single European Act 1987 was the first of four attempts culminating in the Treaty of Nice in 
2000 in which the Treaty makers have sought to create a more democratic and transparent EU. 

4 Laeken Declaration on the Future of Europe, December 2001. Available at http://www. 
europa.eu.int/futurum/documents/offtext/doc151201_en.htm. 

5 Available at http://european-convention.eu.int/enjeux.asp?lang = EN. 
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governance, are not peripheral to any final constitutional settlement. The Report 
emphasises the tradition of parliamentary accountability in the Member States, 
and that scrutiny procedures developed i in national parliaments should be utilised 
within the EU decision-making process.° The proximate relationship of domestic 
legislatures to the EU citizen undoubtedly places them in a privileged position. 
The Convention therefore should not be an opportunity for ‘out with the old and 
in with the new’. Rather the Convention must look to established democracies and 
their institutions and ensure that their traditions and experiences are represented 
in the final draft of the Treaty. 

The Laeken Declaration stated that EU citizens ‘feel that deals are all too often 
cut out of their sight and they want better democratic scrutiny’. The December 
2000 Inter-Governmental Conference (IGC) in Nice” acknowledged ‘the need to 
improve and to monitor the democratic legitimacy and transparency of the Union 
and its institutions, in order to bring them closer to the citizens of the Member 
States’. The Constitutional Committee of the European Parliament argued that 
the causes of disaffection with the EU arise not just from shortcomings in what the 
EU does, but also from a sense of ‘alienation, the serious difficulties encountered 
in understanding and participating, and a fear of helplessness in the face of 
imposed decisions which cannot be influenced or controlled’.? It is clear from 
these, and other statements, that there is broad consensus of the nature of the 
problems facing the EU. The solutions are more complicated and varied. 
Increasing democratic scrutiny, while worthwhile for domestic legislatures, will 
not necessarily have the direct and immediate impact required to change citizens’ 
perception of the EU. The European Scrutiny Committee would argue it already 
carries out effective scrutiny and this has not altered the opinion of the EU 
amongst UK citizens. The Report identifies that disconnection can only be 
bridged when it is clear what the EU’s purpose is. The starting point for this 
inquiry should be a review of the allocation of powers between the EU and the 
Member States. 

The Commission in its White Paper on European Governance in 2001 has 
already addressed the issue.of disconnection.'° For the Commission, the problem 
with how citizens perceive the EU is in part presentational, based on the premise 
that the EU did not receive the credit when it acted effectively, and in part on a 
lack of understanding as to how the EU actually impacted upon the lives of 
citizens. The European Scrutiny Committee viewed the Commission’s analysis as 
an over simplification of the problems. Though the White Paper identified relevant 
issues, the perspective taken was ultimately an inward looking one, and, unlike the 
approach adopted by the Convention, did not necessarily seek citizen focussed 
solutions. One specific example is whereas the White Paper laid emphasis on 
continuance with the Community method as the process of law making, the 
Committee Report highlighted how the ‘opaqueness and complexity of EU law- 
making’?! was regularly identified by witnesses as a reason for feeling disengaged 
from the EU. 











6 HC 152-xxxiii-I, 2001-2002, 13, para 3. 

7 The Nice IGC has been criticised by many as an example of EU decision making at its worst, with 
deals and agreements reached behind closed doors and without having the full support of all 
Member States. 

8 Treaty of Nice, Declaration 23. 

9 Report on relations between the European Parliament and the national parliaments in European 
integration, January 2002, AS-0023/2002, explanatory statement, paragraph 3 

10 COM(2001) 428, European Governance ~ A White Paper, 30. 
11 HC 152-xxxiii-I, 2001-2002, 15, para 12. 
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The two main sources of democratic ‘legitimacy in the EU’ are national 
parliaments and the directly elected European Parliament. For the overwhelming 
majority of citizens it is the executive, accountable to parliament that is the central 
element of democratic legitimacy. Yet this view does not correspond with the 
supranational character of the EU and the practical difficulties that exist when 
seeking effective accountability of ministers who take decisions in the Council of 
Ministers. In the purely domestic context, legislative proposals require the assent 
of the national parliament, whereas at EU level, government ministers act in a 
capacity without most of the procedural safeguards of a parliamentary 
democracy. Though the consent of the European Parliament is required though 
certain legislative procedures}? the Council of Ministers may act independently 
when agreeing some legislative proposals. This Council autonomy is compounded 
by the lack of transparency and secrecy of Council proceedings.‘ Though the 
Council is not collectively accountable, in a political rather than legislative sense, 
to any other Institution, Council members remain, in theory at least, individually 
accountable to domestic legislatures. However, in practice sufficient control over 
individual Council members is difficult, given that they meet in secret and act 
collectively.'> It is impossible to know how, or why, a particular minister voted in 
the Council. 

Direct accountability of the Council to the European Parliament is often 
identified as the most appropriate way to remedy this deficit. In some respects, for 
example through the exercise of its veto over legislation introduced via the co- 
decision procedure, the European Parliament has more power than national 
parliaments. The ability to formally block legislation goes beyond the scope of 
what national parliaments can do. Under current arrangements, the House of 
Commons merely scrutinises the Council’s agreed common position on a 
legislative proposal, which occurs at an early stage of the co-decision procedure. 
This scrutiny will not, therefore, automatically take in to account any 
amendments introduced by the European Parliament.! Furthermore, such 
scrutiny will not guarantee that the views of the House of Commons are 
represented in the final legislation as other Member States may reject the view of 
the United Kingdom with regard to the amendments. With the use of qualified 
majority voting and restriction of the national veto through co-decision, the only 
effective control over legislation made via the co-decision procedure lies in the 
hands of the European Parliament. 

Despite this pivotal position, there remains little popular support for the 
European Parliament amongst EU citizens. Turnout at elections is low by 
comparison with national parliamentary elections!” and there is little knowledge 
of its activities among the electorate who tend to be motivated by national 
issues rather than EU issues.'® The effect of this is that political parties and 
individual MEPs are not held fully accountable for their actions and decisions at 
EU level. 





12 Often referred to as the ‘double democratic mandate’. 

13 Specifically under the co-decision procedure of Article 251 EC. 

14 HC 152-xxxiii-I, 2001-2002, 18, para 20. 

15 Through the qualified majority voting procedure of the Article 251 EC. 

16 The so-called second reading stage of the co-decision procedure. 

17 49.8% at the 1999 elections, with the figure in the United Kingdom being 33%. 
18 HC 152-xxxiii-I, 2001-2002, 16, para 15. 
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Within the scope of the Treaties national parliaments have no formal role in EU 
law making.!” For the House of Commons, any input via the scrutiny it conducts 
arises from domestic arrangements agreed with the government and established 
through parliamentary practice. In reality the European Scrutiny Committee is 
dependent upon the government to provide the necessary information and 
documentation required to carry out even this limited scrutiny. A failure by Her 
Majesty’s Government to provide this information ultimately prevents any 
effective review of the impact that the proposed legislation will have on the United 
Kingdom. The conclusion therefore is a democratic deficit at the domestic level in 
addition to that which has already been identified at the EU level. 

For national parliaments the primary role is to scrutinise the activities of their 
national governments in the EU and to hold them to account. This is a crucial task 
as it is the only direct control over the government throughout the entire decision- 
making procedure. It would be inappropriate for any EU Institution to seek to 
influence or determine how national parliaments undertake scrutiny, but the 
decision-making process itself ultimately governs when and to what extent such 
scrutiny will occur. The lack of co-ordination between the EU Institutions and 
domestic parliaments over issues such as the legislative timetable or providing 
sufficient time for effective scrutiny go to the heart of the unease that exists in the 
relationship between them. For the House of Commons, such issues, with their 
roots firmly in the EU, must first be addressed before the problem of direct 
disconnection with EU citizens can be resolved. 


The EU legislative process and scrutiny by the House of 
Commons 


The key issues for the House of Commons when scrutinising EU legislative 
proposals are time and the prompt provision of the necessary information.” The 
primary objective of the scrutiny process is to influence the minister prior to the 
Council adopting its definitive common position. In this Report, the European 
Scrutiny Committee identified no less than nine occasions between April 2000 and 
June 2001 when a lack of time and information prevented adequate, or in some 
cases any, scrutiny from taking place.’ In all these instances the cause of the 
problem was either a failure by the relevant government department to provide an 
Explanatory Memorandum about the proposal, or a failure by the Commission to 
provide the text within the guidelines contained in the Amsterdam Protocol on 
National Parliaments.” 

One argument regularly advanced is that the provision of more time, for the 
House of Commons or any other national parliament to scrutinise proposals, 
would slow down what is already a cumbersome and drawn out legislative process. 
Indeed, the reforms within the Treaty of Nice, the Laeken Declaration and the 
Commission’s White Paper all seek to address the issue of how the co-decision 
procedure could be both simplified and speeded up. By far the longest part of the 
decision-making process occurs when the Member States seek agreement on a 





19 Though national parliaments do have a major role to play in the implementation of EU 
legislation. 

20 HC 152-xxxiii-I, 2001-2002, 22, para 33. 

21 Ibid para 34. 

22 Protocol 13. 
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common position towards a legislative proposal. Under the co-decision 
procedure, the stages which follow the Council’s adoption of a common position 
are in fact already time limited.” These procedures combine the worst of both 
worlds for the Committee — that of extremely long periods needed for 
governments to reach agreement and frequently a lack of the necessary time to 
conduct effective scrutiny when it most matters. One effect of this is the all too 
frequent agreement of badly drafted legislation. 

Under current arrangements there are two mechanisms which seek to provide 
adequate time for scrutiny. These are the Protocol on the Role of National 
Parliaments in the EU” and the Scrutiny Reserve Resolution that operates within 
the House of Commons.” The Protocol was originally a proposal which came 
from the European Scrutiny Committee’s predecessor in 1995?’ and was pressed 
for very strongly by the government at the Amsterdam IGC. The objective of the 
Protocol is to provide specific time periods which are aimed at all actors involved 
in the legislative process, which, if followed, will provide national parliaments with 
adequate time to scrutinise legislative proposals. The Protocol provides the 
following: 


A six-week period shall elapse between a legislative proposal or a proposal for a measure to 
be adopted under Title VI of the Treaty on European Union being made available in all 
languages to the European Parliament and the Council by the Commission and the date 
when it is placed on the on a Council agenda for a decision....subject to exceptions on 
grounds of urgency (emphasis added), the reasons for which shall be stated in the act or the 
common position. 


There are a number of defects with the Protocol which undermine the ability of the 
Scrutiny Committee to effectively influence the minister. First, the Protocol leaves 
the Council to decide which acts are of a legislative nature. As the Protocol only 
covers ‘legislative proposals’ it leaves discretion to the Council to apply 
nomenclature to a measure that can place it beyond the scope of the Protocol, 
yet the measure may still have legal and political impact. 

Second, the Protocol does not build in to the six week time period an additional 
(and probably shorter) period-that can allow for scrutiny of a significantly revised 
proposal. Third, the ‘urgency’ exceptions are vague and open to abuse because 
they only have to be justified ex post, by which stage it is too late to raise 
objections to the measure which has already been given approval. 

The European Scrutiny Committee has most concern with the fact that the 
Protocol does not apply to a revised measure, which in a number of circumstances 
will contain significant amendments by the European Parliament.’ This is 
because, whilst the co-decision procedure seeks to remedy the democratic deficit at 
the EU level by giving the European Parliament an enhanced role, a democratic 





23 Recent examples of this difficulty include the seeking of agreement on proposals such as a 
Community patent, the Single European Sky, and gas and electricity liberalisation. All of these 
share the feature that they are of particular domestic importance and Member States were 
reluctant to relinquish total control to the EU. 

24 See Article 251 EC. 

25 Introduced by the Treaty of Amsterdam and replacing the Maastricht Treaty Declaration on 
National Parliaments. 

26 HC Debs. 17 November 1998 Col. 779. 

27 Known as the Select Committee on European Legislation. See HC 239, 1994-1995, paras 65-68; 
HC 51-xxviii, 1995-1996, paras 77-92; HC 36-xiii, 1996-1997. 

28 ee Parliament has the power to introduce such amendments under the co-decision 
procedure. 
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deficit in terms of ministerial accountability to parliament is created at the 
national level. In the absence of any commitment in the Protocol, the European 
Scrutiny Committee will not automatically review the amended proposal. For the 
House of Commons with a long tradition of executive scrutiny, this is 
unacceptable. The revised measure could raise very specific questions of legal or 
political importance? which the original measure did not and should therefore be 
subjected to the same scrutiny. 

This problem has been identified by national parliaments in all Member States 
and recounted to the Convention. One point noted by the European Scrutiny 
Committee is that the first six weeks, which are covered by the Protocol, are 
arguably the least important part of the legislative timetable.” The Conference of 
European Affairs Committees?! an informal body which comprises of all 
European affairs committees from Parliaments in the Member States, proposed 
that there should be a minimum of 15 days between the final reading of the 
proposal by the Committee of Permanent Representatives (COREPER) and the 
Council decision on it. This would be the minimum time required to allow for 
scrutiny of any amendments to the proposal. 

The Convention has considered the issue of the time available for domestic 
scrutiny and provisionally concluded that the Protocol as it currently stands does 
not afford sufficient guarantee to national parliaments. Working Group IV of the 
Convention?” has recommended that the Protocol include wording that the 
Protocol ‘must be strictly adhered to’ with exceptions for grounds of urgency that 
are clearly set out in the Protocol. This is a welcome, if modest, change. Whilst it 
would require the Council to use a common set of ‘exceptional requirements’ to 
justify the lack of time being available for scrutiny, it does fail to address the 
concern of the Select Committee of sufficient time being available to conduct 
scrutiny of a revised legislative proposal. The Working Group has proposed a one- 
week period between a legislative item being considered by COREPER and final 
agreement in the Council. This is still short of the 15 days which COSAC has 
proposed to the Working Group as the minimum needed to guarantee that the 
required scrutiny would take place. 

For national parliaments, the omission of some form of scrutiny reserve from 
the Treaty restricts the scrutiny of activities taking place within the Council.’ The 
Scrutiny Reserve is only effective to prevent agreement of a proposal when there is 
a requirement of unanimity and the minister insists upon a postponement. In all 
other circumstances, the Select Committee can merely discourage a particular 
minister from participating in an agreement. The overriding problem is that 
amongst national parliaments there is no consistent approach as to how a scrutiny 
reserve should be used.*4 Different Member States have different political and 
legal priorities leading to a lack of a concerted approach to scrutiny of the 


29 Standing Order 119 which provides the Terms of Reference of the Committee requires it to 

era the ‘legal and political importance’ of each document which is placed before the House of 
‘ommons. 

30 HC 152-xxxiii-I, 2001-2002, 24, para 38. 

31 This body is known by the acronym COSAC. 

32 Examining the role of National Parliaments in the EU. Proceedings are available at http:// 

european-convention.eu.int/doc_register.asp?lang = EN&Content = WGIV. 

Though the Council’s Secretariat is aware of all scrutiny reserves which exist in the national 

parliaments and the time periods which they cover. 

34 Of all 15 Member States, the United Kingdom, Denmark, Sweden and the Netherlands are the 
most frequent users of a scrutiny reserve, whereas Greece, Portugal and Spain apply a reserve 
most infrequently. 
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Council. Moreover some national parliaments make infrequent use of the scrutiny 
reserve, undermining the arguments of European Scrutiny Committee which has 
tried to push the issue of some form of European scrutiny reserve to the top of the 
agenda. 

For the Select Committee, problems with effective scrutiny arise when the 
minister casts his or her vote in Council, prior to final approval by the European 
Scrutiny Committee. The Scrutiny Reserve though does not operate in abstract 
from the political realities which govern decision-making in the Council. The 
Reserve recognises that efficient decision-making will, on occasion, be required. In 
such circumstances the minister will breach the Reserve but must provide ex post 
justification of the decision at the despatch box. In such circumstances the 
Committee will be looking for a clear explanation of how the measure benefits the 
United Kingdom, and that any further delay, to its acquiescence, would 
fundamentally undermine the interests of the United Kingdom.” 

What are the options for resolving these problems? Ideally the most 
comprehensive solution would be to include a form of scrutiny reserve within 
the Treaty as the European Scrutiny Committee has argued. This would provide 
clear deadlines and a timetable which all Member States would adhere to. This 
solution however, is unlikely because it would be too prescriptive. Therefore, the 
Council, national governments and the scrutiny committees will need to jointly 
develop practices and procedures to provide the necessary framework for a 
minimum standard of scrutiny within all Member States. In this Report, the 
European Scrutiny Committee identified several developments which could 
potentially improve both the frequency and quality of scrutiny not only within 
the House of Commons, but in all national parliaments. These include, inter alia, 
providing a more accurate Council agenda within a minimum of fourteen 
days before the meeting, better planning of the legislative process to avoid ‘log 
jams’ through several complicated measures being presented to scrutiny 
committees simultaneously, the delivery of prompt texts by the Commission and 
perhaps most controversially an end to the current system of six-monthly 
Presidencies.*® 

The current system of rotating Presidencies, though giving each Member State 
an opportunity to set the legislative agenda, is both inefficient and not compatible 
with the domestic parliamentary timetable. The Presidencies produce an artificial 
peak of activity towards the end of each six-month period as Presidencies apply 
political pressure to ensure agreement in priority policy areas. It is this juncture, 
which the Committee has identified, that effective scrutiny of legislative proposals 
is compromised. The issue of replacing the rotating Presidencies inevitably leads to 
the question of ‘what with’? The Convention has proposed in its initial Treaty 
draft the appointment of a President of the Council. Whilst this may address the 
issue of continuity and remove the artificial peaks of activity currently witnessed 
within the Council, it is unlikely to be a popular choice within the Her Majesty’s 
Government as it leads to connotations of a federal United States of Europe 
headed by a ‘President’. 





35 This would include situations where the measure is one on which there is, in principle, unanimous 
agreement within the House of Commons and if the minister did not agree it could leave the 
United Kingdom as part of a blocking minority even though it supports the measure. 
Alternatively, applying the Reserve could lead to the minister not being excluded from any 
compromise agreement that is reached with the European Parliament with respect to any 
amendments proposed by that institution. 

36 HC 152-xxxiii-I, 2001-2002, 25, para 41. 
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The most radical solution to the problem would be for the Council’s rules to 
require that ministers had parliamentary clearance before agreeing to a proposal. 
This would broadly mirror the rules of the Danish Folketing where the minister is 
mandated to vote in a particular way which cannot be departed from without the 
prior consent of the European Committee. Such a proposal remains unlikely to ever 
be realised. Yet if parliamentary democracy remains a fundamental EU principle?” 
clear implication is that national parliaments should be able to scrutinise Me 
activities of their ministers in the Council. The desirability of Treaty amendments to 
cement the position of national parliaments in EU affairs has already been alluded 
to. This would guarantee a legally enforceable role for domestic legislatures. Such a 
move would not be without drawbacks — most notably the problem of delay which 
it could cause by waiting for all national legislatures to complete their scrutiny and 
how national parliaments could enforce their right.” However, the current system is 
equally flawed by undermining the voice of democratically elected legislatures. One 
alternative solution could be to elevate the role of COSAC to create a forum for 
scrutiny at the European level which articulates the shared problems held by 
Member States with regard to a legislative proposal.*? This is unpopular with the 
Scrutiny Committee because it elevates what it considers to be a task for domestic 
legislatures to the European level. The primary concern for the Committee remains 
effective ministerial accountability to Parliament. This desire for effective scrutiny 
does though lead to another specific and related issue. For effective scrutiny 
national parliaments require a clear statement of what EU competency actually is. 
Only then will national parliaments be able make full use of the parliamentary 
procedures which they have developed over the years. 


The allocation of powers between the EU and the Member States 


There is a longstanding concern within many Member States, not least the United 
Kingdom, that the EU intervenes extensively in matters which traditionally fall 
within the domain of Member States or authorities within them, and that the EU 
is progressively eroding the powers of Member States. The Laeken Declaration 
stated that many citizens ‘feel that the Union should involve itself more with their 
particular concerns, instead of intervening in every detail, in matters by. their 
nature better left to Member States’ and regions elected representatives’ .* ° The 
statement continued, ‘What they expect is more results, better responses to 
practical issues and not a European superstate or European institutions inveigling 
their way into every nook and cranny of life’. 

At the Nice IGC, 2000, it was agreed that the next IGC in 2004 should consider 
‘how to establish and monitor a more precise delimitation of powers between the 
European Union and the Member States reflecting the principle of subsidiarity’ .* 
The Laeken Declaration took up this theme in a section headed ‘A better division 
and definition of competence in the European Union’. For the European Scrutiny 


37 Article 6 TEU. 

38 For example, would this require them being afforded the status of privileged applicants under 
Article 230 EC. 

39 The European Union Committee in the House of Lords considered such a forum during its 
inquiry in to the desirability of a second legislative chamber in the EU. See HL 48, 2001-2002, A 
Second Parliamentary Chamber for the EU: an Unreal Solution to some Real Problems. This issue is 
discussed in more detail below. 

40 Laeken Declaration on the Future of Europe, December 2001. 

41 Ibid. 

42 Treaty of Nice, Declaration 23. 
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Committee a clear division of competencies is essential because accountability is 
not as effective at the supranational level compared to the national level. For this 
reason the Committee argues that the EU’s tasks should be confined exclusively to 
those areas where action at the EU level is both more effective and necessary. In 
particular this will require a more precise definition of both the meaning and 
operation of the principle of subsidiarity under Article 5 EC.” 

In defining the powers between the EU and its Member States there are three 
specific and related issues which the Committee identifies and that need to be 
addressed by the Convention.“ First is the formal question of the allocation of 
powers between the EU and the Member States. The Laeken Declaration 
approaches the issue of the delimitation of competences by asking how the 
division of competences could be expressed with greater clarity, what impact this 
itself could have on the application of subsidiarity and how the ‘missions’ of the 
EU should change as a result. For the European Scrutiny Committee this 
allocation of powers is important because it would remove doubt over which 
policy areas Parliament can still effectively influence. 

The Convention on the Future of Europe has recognised that the question of 
competencies is a particularly difficult one." It was noted“® that the European 
Court of Justice has on occasion taken the view that EU competence is necessary 
to implement the aims set by the Treaties or which flow implicitly from the 
Treaties. The EU also has non-legislative or executive competence where 
necessary to achieve uniform application of legislation or where specific legislation 
provides for it. Such executive competence lies predominantly in the hands of the 
Commission. Executive competence which is exercised through the comitology 
procedure,” is not currently subject to any scrutiny by national parliaments and 
to only limited scrutiny at the EU level.°° Essentially it remains for the Court of 
Justice to ensure that the Commission does not abuse these powers,” l but this is 





43 See G. de Búrca and B. de Witte, “The Delimitation of Powers between the EU and its Member 
States’ in A. Arnull and D. Wincott (eds), Accountability and Legitimacy in the European Union 
(Oxford: OUP, 2002). 

44 HC 152-xxxiii-I, 2001-2002, 41, para 96. 

45 See Convention document SN 1990/3/02 REV3, 25 April 2002, Preliminary reflections on the 
delimitation of competence between the European Union and the Member States. 

46 Ibid. 

47 See Case C-84/94 United Kingdom v Council (Working Time) [1996] ECR I-5755. The Court is 
sensitive to the question of competency and will not permit legislation which is outside the scope 
of the powers conferred upon it by the Treaty: Case C-376/98 Germany v Parliament and Council 
(Tobacco Advertising) [2000] ECR I-4685. 

48 For example through the comitology process or through Article 85 EC in the regulation of 
competition policy. 

49 For more information on the operation of the comitology procedure see M. Andenas and A. Turk 
(eds), Delegated Legislation and the Role of Committees in the EC, (The Hague: Kluwer, 2000), in 
particular chs 1 and 2. 

50 See Case 302/87 European Parliament v. Commission (Comitology) [1988] ECR 5615, where the 
Court declined standing to the European Parliament to challenge the Commission’s use of the 
comitology procedure. This was despite the European Parliament’s argument that the comitology 
procedure undermined the institutional balance of the EC Treaty. As Parliament had no right 
under the Treaty to challenge the use of the comitology procedure as the basis for law making, the 
Court was not prepared to ‘re-write’ Article 230 EC to allow it to do so. Contrast this with the 
judgment of the Court in the Chernobyl case at n 86 below. 

51 Most recently the Court of Justice has exercised its power to review Commission decisions in two 
cases concerning the Commission’s refusal to approve proposed mergers. In Cases T-5/02 and T- 
80/02 Tetra Laval v Commission, judgment of 25 October 2002) and T-310/01 and T-77/02 
Schneider Electric v Commission, judgment of 22 October 2002 the Court criticised the 
Commission for abusing its powers of investigation in competition cases, particularly as the 
Commission was acting both in an executive and quasi-judicial capacity. Both judgments are 
available at http://curia.eu.int/jurisp/cgi-bin/form.pllang = en. 
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not altogether satisfactory given the political, legal and economic implications 
such executive decisions may have in the domestic context. Whilst the European 
Scrutiny Committee does not suggest that it, or any other similar parliamentary 
committee is necessarily the most appropriate forum for such scrutiny, it does 
recognise that some form of systematic and effective political scrutiny is required. 

In addition to Commission executive action, a significant proportion of the 
Council’s work does not have direct legal force, rather it consists of political 
guidelines. The open method of coordination provides an alternative to the 
Community method of law making. The open method requires national 
governments to work with non-governmental actors, such as the social partners, 
within common institutions to exchange information and coordinate their policies 
in specific areas.” The objective is to create principles of best practice without 
resorting to ‘hard law’ which may be inappropriate to achieve the desired 
objective. Whilst having certain advantages over the Community method, in 
particular through involvement of non-governmental actors and wider citizen 
participation, the open method is not necessarily any more transparent with 
political compromises being agreed behind closed doors. Though the open method 
addresses, in part at least the question of participation, it does not appear to 
radically improve accountability of decision-makers. 

Despite the increased use of ‘soft law’ decision-making in the EU tends to 
conclude with specific enacting legislation because that is where the competences 
of the EU lie. European integration continues to require positive legislative action 
on behalf of the Member States. The Treaties allocate competences on the basis of 
policy areas and occasionally on the basis of objectives. One effect of this has been 
the extensive use of Article 308 EC, whereby this general ‘sweeping up’ provision 
is used as the legal base in the absence of a specific Treaty base. Article 308 EC is 
employed in circumstances where the EU is seeking to achieve a policy objective 
rather than when it legislates in a specific policy area, for example, in situations 
where the Council has informally agreed political guidelines and subsequently 
seeks to implement those guidelines in to ‘hard law’. If the Council uses Article 
308 EC it will not always be apparent whether or not it formally has the 
competence to act, and, even if it does whether it is acting beyond the bounds of 
what citizens would accept. If the allocation of powers had greater clarity making 
it obvious when and why the EU was acting, this could counter the impression 
that power is draining away from national parliaments to Brussels. One step 
towards achieving this, and which national parliaments would welcome, is the 
removal of Article 308 EC and its replacement with a comprehensive statement of 
the EU’s powers. 

Second, with regard to the principle of subsidiarity, in the context of non- 
exclusive competence, it is important for the Committee that any redefinition does 
not lead to a reduction in the policy areas within which there is shared 
competence. Furthermore the Committee is resistant towards EU encroachment 
upon areas that remain firmly within the exclusive competence of Member States. 
While integration at the EU level requires supranational decision-making and 
legal regulation to ensure that the European dynamic does not come to a halt, it is 














52 For example in the areas of social policy and immigration and asylum policy. For application of 
the open method of coordination to EU social policy see E. Szyszczak, “The new paradigm for 
social policy: a virtuous circle?’ (2001) 38 Common Market Law Review 1125. For its application 
to asylum and immigration policy see B. Bogusz, ’ Regulating the right of establishment for 
Accession State nationals: reinforcing the “buffer zone” or improving labour market flexibility?” 
(2002) 27 European Law Review 472 at 481-482. 
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important that any extension of EU competency is not achieved by stealth or 
without unanimous agreement. For the European Scrutiny Committee the 
overriding principle to be preserved is that all powers not transferred by the 
Treaties to the EU must remain with the Member States, and that it must be made 
clear that powers of the Member States to legislate exclusively are not derived 
from the Treaties but rather come from their inherent powers as nation states.” 

The debate in the Convention has illustrated that there is universal support for 
the subsidiarity principle within the Member States. While support for the 
principle is strong in the abstract, there is a lack of agreement with regard to its 
application in specific circumstances and perhaps most importantly what actually 
constitutes subsidiarity.” It is this lack of any one clear definition which enables 
the Institutions, and in particular the Council, to adopt an a la carte approach to 
subsidiarity, with either national self interest or competing political aspirations 
between the Institutions governing whether or not there is support for the 
principle within the Council. Whilst this lack of clarity over subsidiarity remains, 
national parliaments cannot exercise the necessary effective control over their 
ministers or conduct effective scrutiny of legislative proposals. It is therefore 
essential for national parliaments that they know unequivocally which compe- 
tences are shared, and if they are, which level of governance will be legislating. 

Redefining subsidiarity will also require new procedures to ensure that the 
principle is effectively enforced. The European Scrutiny Committee considered 
whether it would be most appropriate to enforce subsidiarity through judicial 
means or through political accountability. Evidence provided to the Select 
Committee in the course of the inquiry highlighted the strengths and weaknesses 
of both mechanisms, but for the Select Committee it was clear that subsidiarity is a 
political concept and accordingly should be left to (domestic) politicians.>> 
Witnesses in favour of effective political control of subsidiarity all stressed that 
decisions as to which level of governance will regulate are essentially political 
questions.” While the Institutions themselves may appear to be lukewarm on the 
principle, national parliamentarians are understandably enthusiastic to have their 
say in deciding which level of governance will regulate. The Committee argued 
very strongly for a role to be given to national parliaments in determining 
questions of subsidiarity and this perspective has been given support within the 
Convention.” 

In principle such a development should not raise fundamental objections. 
Providing elected representatives within multi-level governance with a role in 
determining questions of subsidiarity could address, in part, the overriding issue of 
citizen disengagement. Furthermore, while domestic legislatures are broadly in 
favour of EU integration, they do not have an inherent institutional interest in 
transferring powers to the EU level, and could therefore provide a counterbalance 
to the integrationist EU institutions. Practically such a role may be more difficult 
to achieve. It would require co-operation not yet witnessed between the various 
levels of governance. There must also be a mechanism for resolving disputes, when 





53 HC 152-xxxiii-I, 2001-2002, 43, para 102. 

54 For example in a speech by Commission President Romano Prodi on 22nd May 2002 in Brussels 
to The Foundations for the European Project Conference of Presidents at the European 
Parliament. Though the President made several encouraging references about the need for 
subsidiarity he also called for ‘an integrated European police force’. The full text of the speech is 
available at http://www.europa.eu.int/rapid/start/cgi/guesten.ksh?reslist. 

55 HC 152-xxxiii-I, 2001-2002, 47, paras 112-114. 

56 HC 152-xxxiii-II, 2001-2002, QQ. 198-199; Q. 377. 

57 Note on the Convention plenary meeting, 15-16 April 2002 (CONV 40/02), 7. 
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agreement on the application of subsidiarity could not be reached. Therefore 
whilst sound in principle, the proposal raises many practical issues, not least what 
the role of the Court of Justice would be in any such arrangement. 

The very fact that subsidiarity is included in the Treaty puts the principle within 
the jurisdiction of the Court of Justice. For a Court that is openly integrationist, 
the subsidiarity principle has, unsurprisingly, been given a narrow interpretation 
thus far." This may be due in part at least to the fact that politically there is no 
clear agreement as to what the provision means and how it should be applied. 
Even if the political and institutional changes of the type outlined above were to 
be introduced, it is difficult to envisage that the Court would radically change its 
view on the application of the principle. The European Parliament’s Constitu- 
tional Affairs Committee has proposed that the European Court of Justice 
become a ‘Constitutional Court’ with the role of enforcing subsidiarity.” Such a 
solution has the advantage that the final decision on the application of subsidiarity 
is taken out of the hands of self-interested politicians and institutions. If a new 
Treaty provision were to be agreed, the consensus reached amongst ail tiers of 
multi-level governance as to its content and operation, could place pressure on the 
Court to abandon its reticence towards the principle. 

The third issue raised by the Committee that relates to defining the powers 
between the EU and the Member States is, that in those areas where the EU does 
act, there must still be some flexibility for Member States, in particular with regard 
to the day-to-day administration and implementation of EU policy. The Laeken 
Declaration posed the question of whether there should be greater use of 
framework legislation and the open method of coordination which affords 
Member States more room for manoeuvre in achieving policy objectives. The 
European Commission in its White Paper on European Governance raised a 
similar issue. The Commission concluded that while there was scope for ‘soft 
law’, deeper EU integration required a continuation of the Community Method of 
decision-making which ensured that positive action was taken by the EU when 
necessary. For the openly integrationist Commission, it is difficult to conceive that 
framework directives or the open method of coordination will remain, for the time 
being at least, anything more than peripheral methods of decision-making. Yet for 
the national or regional parliaments who implement the legislation, an over 
prescriptive legislative measure is both unpopular and difficult to monitor. While 
the open method has shortcomings, it will, on occasion, be preferable to hard law, 
particularly in those policy areas in which there is shared competence and EU 
action may be unpopular. 


What role for national parliaments in the EU? 


It has already been suggested that the primary role of any national parliament 
should be to scrutinise the activities of the executive both in the Council and 
elsewhere. Additionally, national parliaments have a fundamental role to play in 


58 See for example Case C-233/94 Germany v European Parliament and Council [1997] ECR 1-2453 
and Case C-150/94 United Kingdom v Council [1998] ECR I-7235. 

59 Draft report on the division of powers between the European Union and the Member States 
(‘Lamassoure Report’), February 2002, 2001/2024, 16-17. See also the European Parliament 
Resolution, 16 May 2002, PS-TA (2002) 247, paragraphs 41—43. 

60 COM(2001) 428 European Governance — A White Paper, 20. 

61 For example in asylum and immigration policy. 


© The Modern Law Review Limited 2003 395 


The Modern Law Review [Vol. 66 


the process of European integration, as they must ratify Treaty amendments, 
Accession Agreements and provide for the implementation of EU legislation. The 
work of the Convention to date has recognised that there is some formal role for 
national parliaments in the EU decision-making process beyond that which 
currently exists. Such views are based on the premise that domestic legislatures are 
generally closer to the people than the EU institutions and that citizens tend have 
a closer emotional commitment to their domestic legislatures. Consequently, EU 
decision-making could be strengthened by drawing on this source of democratic 
legitimacy. However, the extent to which greater involvement of national 
parliaments would help to bridge the gap between citizens and EU decision- 
making would ultimately depend on the action that national parliaments take 
themselves to achieve this. 

The European Scrutiny Committee examined several options which could be 
implemented. The most radical of these proposals ,, Some form national 
parliamentary veto, was rejected by the Committee.” Inclusion of such a 
requirement, that all national legislatures must formally approve all legislative 
proposals corresponded to the ministerial veto in Council. This was rejected on 
the grounds that, as in the Council, unanimity is difficulty to achieve 
and undesirable in an EU composed of 15, let alone 25, Member States. 

A second, and arguably equally, radical proposal that the Committee examined, 
was the establishment of a second EU parliamentary chamber. This proposal has 
already received some support from the Her Majesty’s Government with the 
Prime Minister stating in his October 2000 Warsaw speech that: 


‘I also believe that the time has now come to involve representatives of national parliaments 
more on such matters, by creating a second Chamber of the European Parliament.’ 


Mr Blair made this statement in the context of a second Chamber being part of the 
overall constitutional settlement. Further, the Prime Minister saw this second 
Chamber as complimenting the judicial review work of an EU constitutional 
court, by providing political review through a body of democratically elected 
politicians. The House of Lords Select Committee on the European Union has 
already conducted a detailed inquiry into proposals for such a second Chamber.™ 
The title of the Report ‘an unreal solution to real problems’ transpired to be the 
ultimate conclusion of the Report. The Report highlighted that while subsidiarity 
and the allocation of powers in the EU are a real concern, creating a second 
Chamber comprising of national parliamentarians, would not be the appropriate 
reform to ensure that these concerns are addressed. In particular, a dual mandate 
involving national parliamentarians in a second Chamber would place an onerous 
burden on an individual to do both jobs effectively, and whilst subsidiarity 
remains an important, issue, it is doubtful whether it interests a significant number 
of parliamentarians. 

The European Scrutiny Committee concluded that questions of time and 
representation outweighed any benefit which may be derived from such a second 
Chamber. Any elected second Chamber would inevitably become drawn in to 





62 HC 152-xxxiii-I, 2001-2002, 50, paragraph 121. 

63 Speech of 6 October 2000. Available at http://www.pm.gov.uk/output/Page929.asp. 

64 See HL 48, 2001-2002, A Second Parliamentary Chamber for the EU: an Unreal Solution to some 
Real Problems. 

65 Ibid paras 30-38. 
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conflict with the. European Parliament, and it could also prove difficult to avoid 
reviewing the merits of the legislation rather than merely focussing on the question 
of subsidiarity. The Committee suggests that while EU issues remain important, 
they are not overriding concerns for parliamentarians within the context of their 
other parliamentary and constituency duties. The answer for the European 
Scrutiny Committee, to the question of how to ensure effective monitoring of 
subsidiarity, lies in the creation of a specialised body which is charged with the 
task of monitoring subsidiarity and benchmarking EU action against this 
principle. The Committee recommend that an independent body, referred to in 
the Report as a ‘subsidiarity watchdog’, should be established. This would be a 
body to which national parliamentarians could directly refer items of legislation 
for examination of compliance with the principles of subsidiarity and proportion- 
ality.” 

This ‘subsidiarity watchdog’ would, the Committee envisage, consist of senior 
politicians from the Member States who could review the matter referred to them. 
They would report to all national parliaments and provide thorough reasons for 
their decisions. This type of solution has already been examined within the 
Convention and does have some advantages to it. The former Irish Prime Minister 
John Bruton submitted a document to the Convention which suggested that if a 
proportion of national parliamentarians, such as 40% of the members in at least 
one quarter of the Member States concluded that a legislative proposal raised 
question of subsidiarity, then the matter should be referred to the ‘watchdog’. 
Mr Bruton stated that one advantage of this procedure is that it would be likely to 
involve Opposition members of national parliaments in EU decisions. This could 
encourage national parliamentarians to act collectively and develop a scrutiny 
culture which is not just aimed at national ministers but which arises from shared 
information and discussion between national legislatures and focuses more closely 
on the Council as a body. Under existing Treaty provisions, it is this lack of 
effective domestic scrutiny of the Council, as a collective body, which is 
highlighted as the significant democratic deficits within the EU. 

It is understandable why the Select Committee has favoured this solution. 
Firstly, the panel of senior politicians would be experts in EU issues and therefore 
have the necessary experience. Secondly, in contrast to a second Chamber, they 
would not perform any parliamentary function but focus exclusively on the 
question of subsidiarity and therefore be more likely to avoid political disputes 
with the European Parliament. Thirdly, such a ‘watchdog’ could provide a united 
approach to subsidiarity amongst domestic legislatures, with this united front 
providing a more effective review of Council decisions. It would make it more 
difficult for individual ministers to lay the blame for a Council decision at the 
feet of some other party. Collective Council decisions which are scrutinised by 
national parliaments which have adopted a common stance to a measure could 
lead to increased accountability and transparency within the Council. Finally, 
such a body could be afforded standing under the EC Treaty to challenge 
legislation which they concluded has not been made in accordance with the 
subsidiarity principles. This would provide the link, currently absent within the 
Treaty of effective political and judicial control of the Council by domestic 
legislatures. 











66 HC 152-xxxiii-I, 2001-2002, 54, para 134. 
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The Convention on the Future of Europe considered the issue of the role of 
national parliaments® and the application of the subsidiarity principle® in two 
separate Working Groups.” Working Group IV on the role of national 
parliaments focussed primarily on procedural questions and how practice could 
be improved to promote more effective scrutiny. Essentially the proposals seek to 
build upon the Amsterdam Protocol regarding the role of national parliaments. 
Equally, The Nice Protocol, which invited national parliaments to participate in 
the debate on the Future of Europe, was borne in mind in the context of the 
deliberations. 

Without being radical, the Working Groups conclusions’! were generally 
positive with regard to the position of national parliaments. It described them 
helping ‘to strengthen democratic legitimacy of the Union and bring it closer to 
the citizens’.’? Furthermore ‘[ajnchoring and ownership’? of the EU in the 
Member States was considered of major importance to achieve these goals. This 
recognises that domestic legislatures have a central role to play in addressing the 
question of disengagement through promoting citizen participation in EU affairs. 
Despite recommending to the Convention that the future Constitutional Treaty 
recognise the role of national parliaments, the Working Group suggest that 
this should be in line with the current provisions contained within the 
Amsterdam Protocol. The Working Group regards these words ‘as reflecting 
that provisions on the European level are aimed at facilitating the involvement 
of national parliaments, without interfering in constitutional arrangements on 
the national level’. In essence this conclusion suggests that the role of 
national parliaments should be limited to the procedural issue of scrutiny rather 
than them seeking a larger role in more substantive questions of policy 
formulation. 

With regard to the question of national scrutiny systems the Working Group 
concludes that scrutiny of legislative proposals should remain within the domain 
of national parliaments who would continue to review the activities of their 

relevant minister.” There is no proposal for a European scrutiny committee 
through COSAC or to establish a second European Chamber to carry out this 
task. Similarly there is no prescription within the Treaty as to how scrutiny should 
be organised within national parliaments. The Working Group highlight shared 
problems faced by national scrutiny committees, such as the availability and 
quality of information, and suggested closer cooperation and systematic exchange 
of information to alleviate such problems. COSAC could be the forum to 
coordinate such activity and it could set out desirable minimum guidelines for 





68 The mandate of Working Group IV on the role of national parliaments is on the basis of 
Convention document CONV 74/02. 

69 Working Group I. 

70 Though the two Working Groups did regularly exchange information throughout the course of 
their inquiries and additionally held one joint meeting. 

71 CONV 353/02. Available at http://register.consilium.eu.int/pdf/en/02/cv00/00353en2. pdf. 

72 Ibid 2 para 4. 

73 Ibid. 

74 Ibid 3 para 5. The Working Group recognises that national parliaments together with a variety of 
other actors can become involved in the consultation process through reacting to Green and 
White papers. The Working Group does not propose and privileged position for national 
parliaments in such a consultation process, merely that they receive such documents directly. See 
Ibid 6, para 14 

75 Ibid 5, para 11. 
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scrutiny.” There is nothing in these proposals which will compel national 
legislatures to undertake scrutiny; undoubtedly this constitutes a weakness of the 
proposals. 

The recommendations of the Working Group appear to be constrained by the 
Amsterdam Protocol. The overwhelming majority of proposals would provide 
modest reforms to a Protocol which the European Scrutiny Committee concluded 
contained a number of defects, not least the fact that the Protocol does not apply 
to revised proposals. While addressing the issue of sufficient time for scrutiny, the 
suggestion of a mandatory one-week period to allow for review of revised 
proposals does not go far enough. In the context of an MP’s other duties and the 
formal requirements of the European Scrutiny Committee to consider the ‘legal 
and political importance’ of the amended proposal, one week is likely to be 
insufficient. 

On the central question of scrutiny reserves, the Working Group concludes that 
they ‘should be given a clearer status within the Council’s rules of procedure’ and 
that such reserves ‘should furthermore have a specified time limit, so as not to 
unnecessarily block the decision procedure’.’’ Broadly speaking this reflects the 
aspirations of the Select Committee and goes as far as practicable without 
formally writing a scrutiny reserve in to the text of the Treaty. The crucial issue is 
that the time periods contained within the various scrutiny reserves are respected 
by the Council. Failure to do so would create the impression that the opinions of 
national parliaments are irrelevant and merely heighten concern over the lack of 
democratic accountability of the Council. The Working Group’s suggestion of 
closer cooperation and exchange of information and best practice with regards to 
scrutiny recognises that there is no scope within the Treaty for the creation of a 
single scrutiny procedure within national parliaments. 

Working Group I examined the operation of the subsidiarity principle in the 
EU.” The primary issue for Working Group I related to the question of how to 
monitor and control the application of the principle at the European level.”? The 
conclusion reached was that subsidiarity is essentially a political principle, the 
implementation of which involves a considerable degree of discretion for the 
Institutions.®° This would mean that monitoring compliance with the subsidiarity 
principle should be a political task which should take place before the act in 
question comes in to force. 

The task of ex ante monitoring of subsidiarit ty should, Working Group I 
concluded, primarily involve national parliaments. This conclusion mirrors the 
view of Working Group IV on this question.®” The solution is both practical and 
logical, as it would require each national parliament to monitor and report on 
their governments position on specific Community questions. In effect each 
national parliament would be limited to monitoring only issues over which it can 
have any effective control. The principles used to monitor each national 
government would be the same to ensure benchmarking and review of how 
effective the monitoring actually is. 
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77 Ibid 9, para 20. 

78 CONV 286/02. Available at http://register.consilium.eu.int/pdf/en/02/cv00/00286en2.pdf. 

79 Broadly speaking this was a similar perspective to that taken by Working Group IV which 
reviewed the issue of subsidiarity in the context of the future role of national parliaments. 
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drafted to govern how national parliaments should perform this task. 
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While the question of ex ante monitoring is essentially a political question, the 
Group concluded that ex post monitoring should be of a judicial nature, with the 
Bruton proposals finding support as a possible means through which national 
parliaments could exercise judicial control. Such a procedure would require a 
broadening of the conditions for access to the Court under Article 230 EC — 
something which the Court does not appear to be in favour of.®? The Treaty 
makers would need to decide on the status of national parliaments and whether 
they were to be privileged or semi-privileged applicants.** Being awarded the 
status of semi-privileged applicants, as is currently the case with the European 
Parliament? would probably be the most appropriate solution. As the Treaty 
currently stands the European Parliament can bring an action for judicial review 
where a measure affects one of its prerogatives. If the right to review measures on 
the basis of their compliance with subsidiarity were to be an equivalent 
prerogative for national parliaments, exercised on their behalf by a subsidiarity 
watchdog, it would afford this watchdog the right to challenge a measure in very 
specific circumstances under Article 230 EC which the European Court of Justice 
has already acknowledged.*° 


Conclusion 


The contribution of the House of Commons to this debate was an important one. 
The report articulated very clearly that bridging the gap between citizens and the 
EU will remain inherently difficult. This is primarily because of the unique 
combination of supranational and Member State authority which inevitably 
means that decision-making will always be more complex than in purely the 
domestic context. The more radical ideas discussed above, such as ex post judicial 
review of application of the subsidiarity principle by national parliaments would 
undoubtedly provide a counter balance to the shift towards the supranational 
direction.®” 

Despite occasional discussion of radical solutions the Select Committee was 
realistic in this Report recognising that accountability and democracy in the EU 





83 See Case C- 50/00 Unión de Pequeños Agricultores v Council, judgment of the 25™ July 2002 and 
moon of Advocate General Jacobs 21* March 2002. Available at http://www.curia.eu.int/en/ 
index.htm 

84 Under existing procedures there is no logic in awarding national parliaments the status of non- 
privileged applicants as they would find it very difficult to fulfil the requirements of Article 230 (4) 
EC on the question of direct and individual concern. 

85 Under the Treaty of Nice Article 230 EC will be amended to make the European Parliament a 
fully privileged applicant in line with the other Institutions and the Member States. 

86 See for example the judgment of the Court of Justice in Case C-70/88 Parliament v Council 
(Chernobyl)[1991] ECR I-2041. This case concerned the issue of whether the European 
Parliament had the right to challenge a measure which affected its right to participate in the 
decision making process. In this case the use of the incorrect Treaty base removed Parliament’s 
ability to propose amendments to the legislative proposal, which it would have had if the measure 
had been introduced under the cooperation procedure. The Court held that the European 
Parliament could succeed in this action because the Council’s incorrect use of a Treaty base was a 
clear infringement of the European Parliament’s ‘prerogative’ under the Treaty to participate in 
the decision making process where the Treaty provided for it. The Court was very clear that the 
European Parliament was not to be given the status of a privileged applicant and would therefore 
have no general right to challenge a measure. 

37 At the Convention plenary session on 23 September 2002, CONV 286/02, the proposal for ex post 
judicial review of subsidiarity by national parliaments was shelved on the grounds that this would 
be difficult to implement procedurally, although the idea of some form of judicial monitoring was 
not ruled out completely. 
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requires effective scrutiny procedures within national parliaments. This is the main 
task of all domestic legislatures and therefore any developments through the 
Convention must focus on maintaining and enlarging the scrutiny role of national 
parliaments. The primary issues therefore remain the same, the prompt provision 
of documents and sufficient time for thorough scrutiny. An enlarged role for a 
reformed COSAC which acts as a strategic body on behalf of national parliament 
could be envisaged here. This would increase the direct involvement of national 
parliaments without cutting across the formal lines of accountability and in ways 
which could improve the scrutiny of governments at national level and provide 
opportunities to bridge the gap between citizens and EU decision-making. In 
effect a body such as COSAC could add a supranational dimension to a scrutiny 
task which hitherto has remained exclusively within the domain of national 
legislatures. The extent to which this would happen in practice would depend on 
each national parliament, but for the Select Committee, this is undoubtedly a way 
of promoting more co-ordinated scrutiny of the Council. Such a development 
could result in a simultaneous strengthening of national parliaments, of 
democracy and accountability more widely in the EU, and of the EU itself 
through the reconnecting of citizens and EU decision-making. This is ultimately 
what the Select Committee has been arguing for. 
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REPORTS 


“Modernising Company Law” 
The Government’s White Paper 


Robert Goddard* 


Introduction 


The call to reform and modernise continues to be a popular refrain of the Labour 
Government. It has encompassed public institutions, the political process and 
legal system. It may surprise some to learn that it has reached company law, a 
subject that has, as George (now Lord) Robertson once observed in the course of 
parliamentary debate, ‘ ‘the ability to empty the Chamber quicker than any other 
subject”.! The Government’s recent focus on company law began in 1998 when 
the (then) Secretary of State for Trade and Industry, the Rt. Hon. Margaret 
Beckett MP launched Modern Company Law for a Competitive Economy*: the 
first in a series of lengthy and detailed consultation documents concerned with the 
reform of core company law.’ That process of review — conducted by an 
independent Steering Group — was more or less completed in 2001 with the 
publication of the Group’s Final Report.’ In July 2002, the Government offered 
the first part of its response in the form of the White Paper Modernising Company 
Law,’ endorsing the ethos of the Final Report and accepting many, but not all, of 
its recommendations. 

This article introduces the White Paper with a specific objective in mind: to 
determine the role and purpose ascribed to company law. At first glance this task 
may appear unduly narrow. This impression is short-sighted because it overlooks 
the fact that by considering the Government’s view of company law, it is possible 
to understand its attitude towards corporate activity. Indeed, it enables us to 
answer this question: how does the Government perceive its role in regulating 
companies, their directors, shareholders and those affected by corporate activity? 
Before exploring this question, some background detail is required. This will 





* Lecturer in Law, Aston University. I am grateful for the helpful comments provided by the 
anonymous referees. Some of the themes in this article are drawn from my doctoral research, 
conducted at the Faculty of Law, University of Cambridge, with reference to which I gratefully 
acknowledge the financial support of the AHRB and the supervision provided by Professor Brian 
Cheffins. 


1 HC Deb vol 972 col 112 22 October 1979. He also observed that “The triumph of boredom over 
suppression was the hallmark of the progress of the last Companies Bill.” 

2 Modern Company Law for a Competitive Economy (London: DTI, 1998). 

3 The principal consultation documents were: Modern Company Law for a Competitive Economy: 
The Strategic Framework (London: DTI, 1999), hereafter ‘The Strategic Framework’; Modern 
Company Law for a Competitive Economy: Developing the Framework (London: DTI, 2000), 
hereafter ‘Developing’; and Modern Company Law for a Competitive Economy: Completing the 
Structure (London: DTI, 2000), hereafter “Completing’. Other consultation documents were 
published dealing with, for example, company formation and capital maintenance, oversea 
companies and the registration of company charges. 

4 Modern Company Law for a Competitive Economy: Final Report: Vols I and II (London: DTI, 
2001), hereafter ‘Final Report’. 

5 Cm 5553-I and II. 
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include an overview of the Department of Trade and Industry (DTI) Review, 
necessary not only to set the scene but also because the Review provided the 
foundation for the White Paper’s recommendations. 


Company law reform: background 


The DTI Review 


Established in 1998, the Review was the most extensive of its kind since the 
modern foundations of company law were established in the middle of the 
nineteenth century.” This is not to suggest that company law has remained 
unchanged since then. Reform and amendment have taken place in a ty ypically 
piece meal fashion and company law has been repeatedly subject to review.” Thus, 
during the first 60 or so years of the twentieth century, a pattern of regular review 
was established. „Ihis culminated in the Loreburn, Wrenbury, Greene, Cohen and 
Jenkins reports.? Although valuable, these reports were often criticised for their 
failure to consider and discuss the underlying philosophy and values of company 
law.!° It was with the last of these reports — that of the Jenkins Committee in 1962 
— that the established pattern of regular review disappeared. New concerns 
nevertheless emerged: after 1972, the implementation of European Directives 
became imperative; the 1980s saw the criminalisation of insider dealing; the 1990s 
were witness to the work of the Cadbury, Greenbury and Hampel committees;! 
and during the closing years of the century, the Law Commissions examined 
shareholder remedies and directors’ duties.'* It was against this background that 
the Review was undertaken. 

The Review’s remit was the main components of company law, excluding 
insolvency and financial services. Surprisingly the subject of directors’ 








6 See further the papers in J. De Lacy (ed), The Reform of UK Company Law (London: Cavendish 
Publishing, 2002) and an article by a member of the Steering Group: Lady Justice Arden, 
‘Reforming the Companies Acts - The Way Ahead’ [2002] JBL 579. For earlier discussion, pre- 
dating the completion of the Review, see The David Hume Institute, Hume Papers on Public 
Policy, Vol 8, Number 1, Corporate Governance the Reform of Company Law (Edinburgh: 
Edinburgh University Press, 2000). 

7 For an account of the Review process, see J. Rickford, ‘A History of the Company Law 
Review’in J. De Lacy (ed), The Reform of UK Company Law (London: Cavendish Publishing, 
2002). Horrwitz observes: “the foundations of modern British company law were laid in 1856 
when liberalism was at its peak. The guiding principle then fixed was fullest freedom for 
shareholders in the formation and management of companies on the condition that fullest 
information was given to the public” (W. Horrwitz, ‘Historical Development of Company Law’ 
(1946) 62 LOR 375, 386). For background to the mid-nineteenth century reforms, see F. Hyde, 
Mr Gladstone at the Board of Trade (London: Cobden-Sanderson, 1934), chapter 8. 

8 For an early discussion of company law reform, see E. Manson, ‘The Reform of Company Law’ 
(1889) 5 LOR 61. 

9 elgg (1906) Cd 3052; (1918) Cd 9138; (1926) Cmd 2657; (1945) Cmd 6659; and (1962) 

mn , 

10 See, for example, Lord Wedderburn’s criticism of the Cohen and Jenkins Reports: Fabian Tract 
363: Company Law Reform (London: The Fabian Society, 1965). 

Il Respectively: Report of the Committee on the Financial Aspects of Corporate Governance 
(London: Gee, 1992) (hereafter ‘The Cadbury Report’); Directors’ Remuneration: Report of a 
Study Group chaired by Sir Richard Greenbury (London: Gee, 1995); The Committee on 
Corporate Governance, Final Report (London: Gee, 1998). 

12 Shareholder Remedies, Cm 3769, Report 246 (London: The Stationery Office, 1997); Company 
Directors: Regulating Conflicts of Interest and Formulating a Statement of Duties, Cm 4436, 
Report 261 (London: The Stationery Office, 1999). 
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remuneration was excluded, the justification being its separate consideration 
by the DTI.!? In June 2002, however, the Government did announce the 
introduction of the Directors’ Remuneration Report Regulations.'* The Review 
was the responsibility of a Steering Group consisting of 14 members drawn from 
legal practice, academia, business and the civil service. A larger, more broadly 
constituted consultative committee — including representatives from professional 
bodies and the TUC — provided guidance and acted as a sounding board for 
the Review’s recommendations. Working Groups (of which there were 14), 
chaired by a member of the Steering Group, were formed to consider particular 
issues and areas. Although described as being independent of Government, the 
DTI administered the Review and a civil servant was responsible for its 
management. The Review’s initial remit came from the Government. In the 
course of the Review, various consultation papers were issued as the Group’s 
proposals attracted comment. These proposals were revised and a firm view 
was taken on all but a few subjects. Nearly, all of the Review’s proposals 
received majority support from respondents.'> Regarding company charges, 
however, opinion was divided and the Law Commissions are now focussing on 
this issue.! 


The stakeholder debate 


One of the first issues to confront the Review concerned the so-called stakeholder 
debate.'” In whose interests should the company be run? What rights, if any, 
should company law give those affected by corporate activity? The words 
“interests” and “rights” are, of course, difficult in this context. We could envisage 
a right to be consulted, a right to participate in corporate decision making or to 





13 See further: Directors’ Remuneration, URN 01/1400, (London: DTI, 2001). 

14 DTI Press Release P/2002/397. See further: SI 2002/1986. The Regulations came into force on 1 
August, 2002. In brief, they require that quoted companies produce a report on directors’ 
remuneration as part of the annual reporting cycle. The Regulations contain a novel element: 
they provide the shareholders with a mandatory vote on the report, albeit one that is advisory in 
nature. 

15 One notable exception concerned the scope of the unfair prejudice remedy — sections 459-461 of 
the Companies Act (1985) — following O'Neill v Phillips [1999] 1 WLR 1092, in which the House 
of Lords asserted the contractual basis of the concept of unfair prejudice. The Steering Group 
endorsed O’Neill, whereas a majority of respondents wanted its reversal in order that a more 
expansive view of unfair prejudice could be adopted (Completing, paras 5.75 — 5.81). For further 
discussion of O’Neill, see R. Goddard, ‘Taming the Unfair Prejudice Remedy — Sections 459-— 
461 of the Companies Act 1985 in the House of Lords’ (1999) 58 CLJ 487 and by the same 
author, ‘Shareholder Remedies in Scotland: Anderson v Hogg’ (2003) 7 Edinburgh Law Review 
93. 

16 The Law Commission for England and Wales, Registration of Security Interests: Company 
Charges and Property other than Land (London: The Stationery Office, 2002); The Law 
Commission for Scotland, Discussion Paper on Registration of Rights in Securities by Companies 
(Edinburgh: The Stationery Office, 2002). On the latter, see D. Guild, “The Registration of 
Rights in Security by Companies’ 2002 SLT 289. 

17 See The Strategic Framework, chapter 5.1; Developing, chapters 2-5. For an introduction to the 
debate, see further J. Dean, Directing Public Companies: Company Law and the Stakeholder 
Society (London: Cavendish Publishing, 2001); A. Gamble and G. Kelly, ‘Shareholder Value 
and the Stakeholder Debate in the UK’ (2001) 9 Corporate Governance 110; G. Kelly and J. 
Parkinson, “The Conceptual Foundations of the Company: A Pluralist Approach’ [1998] 
Company, Financial and Insolvency LR 174; M. Clarkson (ed), The Corporation and Its 
Stakeholders: Classic and Contemporary Readings (Toronto: University of Toronto Press, 
1998); M. Blair, Ownership and Control: Rethinking Corporate Governance for the Twenty- 
First Century (Washington: Brookings Institution, 1995); J. Parkinson, Corporate Power and 
Responsibility: Issues in the Theory of Company Law (Oxford: Clarendon Press, 1993). 
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have one’s interests reflected in that process, a right to compensation, and so on. 
Whilst the Review did address this question of scope, it observed nevertheless that 
its task was “essentially concerned with law reform, not with wider ethical or 
managerial issues about the behaviour and standards of participants in 
companies, except to the extent that it is appropriate to reflect them in company 
law”.'® Indeed, the Review earlier observed, apparently endorsing Kaldor-Hicks 
efficiency,’ that: 


“we interpret our terms of reference as requiring us to propose reforms which promote a 
competitive economy by facilitating the operations of companies so as to maximise wealth 
and welfare as a whole. We have not regarded it as our function to make proposals as to 
how such benefits should be shared or allocated between different participants in the 
economy, on grounds of fairness, social justice or any similar criteria. Such questions are, of 
course, extremely important but we do not consider that they fall within the scope of this 
Review”. 


On the issue of scope, the Review canvassed opinion on two positions: the 
pluralist and the enlightened shareholder value approaches. The enlightened 
shareholder value approach reflects the status quo. It holds that corporate purpose 
is the maximisation of shareholder value. The pluralist approach rejects the view 
that shareholder wealth maximisation should be the primary objective. It holds 
legitimate conduct which does not maximise shareholder value but which, for 
example, promotes the interests of other stakeholders. The Review rejected 
pluralism in favour of the enlightened shareholder approach.” It did this largely 
for practical reasons, including the problems associated with policing the 
directorial discretion to override the interests of shareholders in favour of other 
stakeholders, and the fact that a pluralist approach would potentially permit 
directors-to frustrate a takeover bid. 

The Review’s response was the proposal that directors’ duties should be 
framed inclusively — requiring that the company be run in the collective best 
interests of shareholders, which can only be achieved by taking into account 
wider interests — and that companies of economic significance prepare an 
Operating and Financial Review (OFR). The OFR is intended to be qualitative 
in character, containing all information that is material in assessing the company’s 
performance and future prospects, including its relationships with employees 
and its impact on the community and environment. These proposals reflect the 
Review’s opinion that “companies should be run in a way which maximises 
overall competitiveness and wealth and welfare for all”.?? A caveat followed 
this aspiration: “the means which company law deploys for achieving this 
objective must take account of the realities and dynamics which operate in the 
running of commercial enterprise. It should not be done at the expense of turning 
company directors from business decision makers into moral, political or 
economic arbiters”. 








18 The Strategic Framework, para 5.1.2 (emphasis in the original). 

19 On which, see further: B. Cheffins, Company Law: Theory, Structure and Operation (Oxford: 
OUP, 1997), 15 

20 The Strategic Framework, para 2.5. 

21 See Developing, paras 2.19-2.26 and 3.17-3.31. 

22 Developing, para 2.21. 

23 Ibid. 
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The Review’s guiding principles 


(a) The starting principle 

Given the White Paper’s adoption of many of the Review’s recommendations 
(often without reference to the underlying rationale), it is necessary to consider the 
framework within which the Review’s recommendations were made. This is 
because the adopted framework was central to the Review’s perception of the 
function and purpose of company law. In commenting on the underlying ethos of 
the Review, Wheeler is unconcerned with hiding her distaste. “[T]he market 
orientation of the Steering Group”, she observes, “is rather repugnant”.”* A 
comment of this kind is perhaps a startling way to begin this section. Nevertheless, 
Wheeler’s focus on the Group’s market orientation is apposite. The Review’s 
starting principle was the assumption that “effective economic activity is most 
likely to be brought about by free economic choices”.”° In the Final Report, those 
“guiding principles” which shaped the Review’s recommendations were restated. 
The starting principle was framed in the following terms: 


“company law should be primarily enabling or facilitative — i.e. it should provide the means 
for those engaged in business and other corporate activity to arrange and manage their 
affairs in the way which they believe is most likely to lead to mutual success and effective 
productive activity”. 


The Review added, however, that a case could be made for regulatory 
intervention. Four justifications were given, with the qualification added that 
“[w]hen intervention is necessary it should be designed, so far as possible, to avoid 
inhibiting freedom of choice and flexibility for development”.”’ The justifications 
given are interrelated and the Review offered illustrations for each. An interesting 
aspect about the illustrations is the purpose that intervention is intended to serve. 
They cast light on the Review’s perception as to the nature of regulation and the 
legitimate grounds for company law based regulatory intervention. The first 
justification arises where legal provision is required to achieve an outcome that is 
otherwise unobtainable, for example, obtaining the company’s separate legal 
personality. The second where the desired outcome is predictable, such that the 
law can supply the parties with default rules — for example, a model constitution — 
thereby reducing transaction costs. Third, where individuals are unable to protect 
their interests (because of, say, market failure), then legally mandated protection 
is justified. Finally, where the public interest intrudes upon the activity in 
question. 

At this stage, several observations can be made concerning these justifications 
and their illustrations. The first two justifications reflect very clearly the Review’s 
emphasis upon the enabling or facilitating function of company law: each 
supports and facilitates the process of private ordering. Thus, company law 
provides the structure — the separate legal personality and limited liability of the 
company, and background legal rules — which enables the parties to conduct 
economic activity through the corporate form. In these first two justifications 
there is clear resonance with a private conception of company law. This approach 
envisions a narrow (but important) role for the state in corporate affairs. Within 








24 S. Wheeler, Corporations and the Third Way (Oxford: Hart Publishing, 2002) 48. 
25 Final Report, para 1.15. 

26 Final Report, para 1.10. 

27 Developing, para 2.6. 
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it, significant emphasis is placed upon the value of individual autonomy. There is 
thus a high regard for the parties’ contract and a reluctance to interfere with 
decisions taken by the directors and shareholders. Within this framework, 
enabling (“opt in”) and default (“opt out”) rules facilitate private ordering. 
Mandatory rules — around which the parties cannot contract — are not 
objectionable per se, as the private approach recognises that a basic framework 
of rules is necessary in order to facilitate and protect the process of private 
ordering from abuse. Thus, it is legitimate for the state to protect property rights, 
hold individuals to promises made, find certain conduct (such as theft) unlawful 
where it threatens private ordering, and supply contractual terms. 

Returning to the third and fourth justifications, they appear at first sight 
different in character from the first two. Yet, the illustrations provided by the 
Review reveal a different picture, as each is capable of being reconciled with the 
private conception of company law. The third justification, market failure, is 
illustrated by legal rules designed to protect shareholders from the potential abuse 
arising from directors’ personal interest in transactions with the company and 
mandatory disclosure rules enabling the parties to take action if they wish. It 
would not be difficult to argue that these rules are central in any system of 
company law, and that in supplying them the law is performing a function no 
different to that involved with the supply of a model constitution. This third 
example is also illuminating for the signal it sends as to the moral basis of the rules 
in question. It suggests that the basis of intervention is the parties’ inability to 
contract, rather than with the normative desirability of the content of the rules in 
question or the desired behaviour. It might be thought that with the fourth 
justification, we move away from the inherently private, internal perspective of 
the first three justifications. However, this fourth justification — the intrusion of the 
public interest — is illustrated by the mandatory disclosure of information to the 
public and rules which outlaw fraud and dishonesty. Mandatory disclosure 
provisions facilitate the flow of information to the market. Rules prohibiting fraud 
and dishonesty protect the process of private ordering from abuse. Without them, 
confidence in the process of private ordering is undermined. 

The preceding justifications are of further interest in that they reveal the 
difficulties associated with conceptualising company law regulation in terms of 
familiar dichotomies. Much does, of course, depend on what is understood by 
regulation. Narrowly defined it is linked directly to action on the part of the state, 
the purpose of which is to control behaviour and the exercise of choice. A broader 
definition recognises that non-state institutions can perform this function. An 
alternative definition might recognise that the provision of a framework — whether 
by the state or other societal institutions — within which individuals exercise 
autonomy, is regulatory in nature. It is therefore no longer appropriate — if it ever 
was — to speak of the regulatory choice as being between state command and 
control on the one hand, and self-regulation on the other. Such a dichotomy fails 
to capture the complexity and diversity of regulation in terms of justification and 
form. Company law contains many illustrations of this point. For example, the 
existence of certain regulatory forms — such as the Takeover Code — described as 
the product of self-regulation, can be attributed in part to indirect government 
influence.”® Are these properly described as self-regulatory? Indeed, adopting 


28 See further S. Bowden, ‘Corporate Governance in a Political Climate: The Impact of Public 
Policy Regimes on Corporate Governance in the UK’ in J. Parkinson, A. Gamble and G. Kelly 
(eds), The Political Economy of the Company (Oxford: Hart Publishing, 2000). 
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Collins’ view that contract is a form of self-regulation,” suggests that we should 
view shareholder agreements as self-regulatory in nature. i 

One further point can be made concerning the Review’s reference to the public 
interest. Presented as the fourth justification implies its mutual exclusivity from 
the first three justifications. Only on a very narrow interpretation can this be the 
case. It is, after all, difficult to deny that a public interest exists in the state’s 
provision of a structure for corporate activity. 


(b) Competitiveness 

To state that company law is primarily enabling or facilitative is to describe its 
character. Without more, it tells us little about the purpose or role envisioned for 
it. In this regard, competitiveness was central to the Review. In one of the early 
consultation documents — The Strategic Framework — the Steering Group 
identified its predominant objective as being the development of company law 
for a competitive economy. This required, the Group believed, the pursuit of 
policies that “facilitate productive and creative activity in the most competitive 
and efficient way possible for the benefit of everyone, with appropriate freedom 
for managers and others controlling companies, ensuring that in order to 
maximise wealth and welfare, they are enabled to exercise their proper function in 
managing resources”.°° It is not, the Group further observed, “for the law to 
substitute for the business judgments involved, but to provide optimal conditions 
for their proper exercise”.”! 

The Review explained that company law contributes to competitiveness on two 
levels. First, it affects the competitiveness: of British companies through, for 
example, costs of compliance. Second, it influences the extent to which the UK is 
an attractive venue for incorporation. Thus, as the Final Report exalts: “[o]ur 
company law needs to be internationally competitive, to ensure that we retain our 
existing companies and attract new ones”’.~~ This leads the Report to state that the 
“main driver” in the design of company law rules “must be to provide the means 
for effective collaborative business activity and in particular effective generation 
of wealth, in the broadest sense”.*? In the context of competitiveness, the Review 
also recognised that British company law gives the founders and controllers of the 
company great flexibility in the design and structure of their business. This was 
viewed as a strength that should be maintained within a framework in which 
transparency and market forces ensure its proper exercise. This brings us to the 
Review’s emphasis upon transparency. 


(c) Freedom with Transparency 
Sealy argues that disclosure “is one key word which more than any other sums up 
the underlying principles of [UK] company law’”.** He also observes that “when it 


29 H. Collins, Regulating Contracts (Oxford: OUP, 1999); ef J. Black, ‘Decentring Regulation: 
Understanding the Role of Regulation and Self-Regulation in a ‘Post-Regulatory’ World’ 
(2001) 54 Current Legal Problems 103, 121. 

30 Strategic Framework, para 2.4. 

31 Strategic Framework, para 2.4. 

32 Final Report, para 1.13. The Review had earlier observed, however, that “[g]lenerally, the 
evidence suggests that company law is not a major consideration in the decision whether or not 
to locate business in the UK” (The Strategic Framework, para 5.6.3). 

33 Final Report, para 1.12. 

34 L. eee ‘The ‘Disclosure’ Philosophy and Company Law Reform’ (1981) 2 Company Lawyer 
51, 51. 
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comes down to a choice between having a fixed rule about something on the one 
hand and having no fixed rule as to what a company must do but saying that 
whatever it does has to be openly disclosed, the natural choice within the 
traditions of English company law has always been to opt for the second 
approach”.*> The Final Report implicitly endorses this view, but offers a further 
justification for disclosure: the efficiency of private ordering, captured in the view 
that “the basic framework of our law should provide the maximum possible 
freedom to the participants, but combined with the necessary supporting 
transparency to empower the effective exercise of that freedom’’.*© 


(d) The case for regulation and methods of regulation 

In the Final Report, deregulation and substantial simplification were said to be the 
net effect of the Review’s proposals, especially concerning private companies.” It 
was nevertheless stated that the Review’s purpose was not simply one of 
deregulation. In this regard, and consistent with the private focus of the 
justifications for regulatory intervention already noted, additional rules were 
proposed. These were justified by their role in facilitating the operation of markets 
and eliminating abuse. As for the structure of the regulatory regime, the Review 
purports to endorse the status quo, observing that “a delegated and ‘devolved’ 
structure of subordinate regulatory rules and best practice codes is essential”’.*® 
This said, Ferran has observed — in the light of the Review’s proposal for the 
establishment of the Company Law Reform Committee (CLRC), charged with 
keeping the law up to date — that “it will be hard in reality to maintain that [the] 
structure headed by the CLRC is a private sector initiative in self-regulation. The 
Steering Group’s claims simply to be building upon the existing structural 
arrangements cannot be taken at face value”.?? 


(e) Accessibility and codification 

The Review recognised that in addition to the law’s policy content of encouraging 
efficient behaviour, compliance is dependent on the manner in which the law is 
expressed and understood. It therefore called for “effective communication, both 
direct and through various forms of intermediation”“° and advocated a statutory 
statement of directors’ duties.*! 


The White Paper 


Introduction 


Titled “Modernising Company Law”, the White Paper was published on 16 July 
2002. Its stated purpose was the explanation of the Government’s key proposals 


35 L. Sealy, Company Law and Commercial Reality (London: Sweet and Maxwell, 1984), p 21. 

36 Final Report, para 1.15. 

37 Final Report, para 1.16. 

38 Para 1.28. 

39 E. Ferran, ‘Corporate Law, Codes and Social Norms — Finding the Right Regulatory 
Combination and Institutional Structure’ (2001) 1 Journal of Corporate Law Studies 381, 393. 

40 Final Report, para 1.18. 

41 Final Report, chapters 3 and 6. See further: J. Birds, ‘The Reform of Directors’ Duties’ in J. De 

` Lacy (ed), The Reform of UK Company Law (London: Cavendish Publishing, 2002); S. 

Worthington, ‘Reforming Directors’ Duties’ (2001) 64 MLR 439 and by the same author, 
‘Corporate Governance: Remedying and Ratifying Directors’ Breaches’ (2000) 116 LOR 638. 
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for the simplification and modernisation of company law, the system of law 
viewed as regulating the manner in which companies are organised and run. The 
Paper — the first in what is likely to be a series of such documents — does not 
comment on all that the Review recommended. Nothing is said, for example, on 
the recommendation to introduce a statutory derivative action. The Paper 
nevertheless provides a great number of draft clauses forming part of a new 
Companies Bill. Further clauses are to be published. Importantly it contains an 
outline of policy on most of the major issues, although it lacks the level of 
sophistication that characterised the Review. This is not surprising as the Review 
forms the foundation for much that is contained in the White Paper. Within this 
article, attention focuses on this outline of policy, rather than with a detailed 
examination of the many draft clauses. 

The Paper is divided into five parts. Part I contains an introduction; Part II an 
outline of Government policy; Part III provides notes on the draft clauses; Part IV 
provides a regulatory impact assessment, and Part V summarises the questions on 
which views are sought. Whilst Part II forms the focus of the remainder of this 
article, neither the Secretary of State’s preface nor Part I should be overlooked. 
Turning to the preface, it contains a telling observation. The Secretary of State 
(now the Rt. Hon. Patricia Hewitt MP) observes that “[m]arket frameworks drive 
enterprise and productivity, and company law is a key part of that framework”. 
With this position taken, she adds that the modernisation of company law 
provides the opportunity “to create a market framework that promotes 
confidence, opportunity and prosperity for all”. This is to take an instrumental 
view of company law, under which it is viewed as supporting and facilitating 
market-based contracting. This view shapes the Government’s perception of its 
function: to ensure that company law serves this purpose. In this context, this is 
what is understood by modernisation. Indeed, when the Secretary of State 
observed shortly before the Paper’s publication that the programme of company 
law reform was concerned with “rewriting the settlement between business and 
society for the modern economy”, she perceived this to involve “responsible 
government creating the right market framework for successful and responsible 
business. It’s about the relationship we need between the state and the market in 
the modern economy”.*© 

The Government’s perception of its role in corporate governance as articulated 
in the above comments, is part of a wider pattern of change witnessed over the 
past twenty or so years. This change relates to the manner in which the regulatory 
function is conceived and is accurately captured by Professor Mayer’s observation 
that “the focus of government involvement in business has moved from 
substituting for markets to assisting them to function”.*” This new focus shapes 
the Government’s view of company law. It resonates throughout the White Paper 
and is an approach that differs greatly from the so-called adversarial view of the 
company — one regarding it as “an arena of fundamentally opposed interests” — 
that characterised thinking within the Labour Party for much of the twentieth 








42 Part I, para 2. The White Paper thus excludes, for example, a discussion of insolvency law. 

43 Preface, p 3. 

44 Preface, p 3. 

45 In a speech delivered on 5 July 2002 at the Faculty of Law, University Cambridge, available at: 
<http://www.dti.gov.uk/ministers/speeches/hewitt050702.html >. 

46 Ibid. 

47 C. Mayer, ‘Dance of business and government changes tempo’ Financial Times, 28 August 
2002, 9. For related discussion, see J. Moon, ‘The Social Responsibility of Business and New 
Governance’ (2002) 37 Government and Opposition 385. 
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century.“ Indeed, it was largely foreshadowed by policy development in the 
Labour Party between 1987 and 1992, which included — significantly, for the 
perception ‘of the function of company law — the rejection of Government 
intervention at the level of company decision-making.” 


The White Paper’s outline of policy 


The Part II outline of policy extends to a little over 40 pages. On the whole it 
articulates firm proposals for reform and seeks comment on specific issues. It 
contains sections concerned with, inter alia, improving governance (shareholders 
and decision-making; directors; and company reporting and audit), the institu- 
tional arrangements for keeping the law up to date, and methods for simplifying 
and streamlining the law. For ease of reference these section headings are adopted 
in the discussion that follows. 


(a) Introduction 

In the opening paragraphs of Part II, the Paper makes clear that the starting point 
for company law is the small firm, a view encapsulated in the oft-repeated cry to 
“think small first”.°° This formed one of the Review’s central policies, which the 
Government adopts. Core company law should therefore be concerned with the 
needs of small business with additional provisions provided, if necessary, for 
larger companies.*! It is recognised, however, that the law: 


“needs to balance various interests, including those of shareholders, directors, employees, 
creditors and customers, but it should avoid imposing unnecessary or inappropriate burdens. 
Company law should make it easy to start and run businesses”.°” 


Notwithstanding this reference to the balancing of interests, it will be seen that the 
Paper endorses shareholder primacy. Within the introduction there is no further 
discussion of those interests which company law needs to balance. This is 
unsurprising given the Paper’s focus on the needs of small business and the fact 
that large, public companies are invariably the focus of the stakeholder debate. 
This said, limited liability operates to transfer a proportion of the risk of failure 
from shareholders to creditors. The disqualification cases provide ample evidence 
of this. It is unfortunate that the introduction makes no further reference to those 
company law rules designed to protect creditors’ interests” or to the question 
whether it is desirable for all small businesses to have access to limited liability.*4 


48 See further B. Clift, A. Gamble and M. Harris, ‘The Labour Party and the Company’ in J. 
Parkinson, A. Gamble and G. Kelly (eds), The Political Economy of the Company (Oxford: Hart 
Publishing, 2000). 

49 See further M. Wickham-Jones, ‘Anticipating Social Democracy, Preempting Anticipations: 
Economic Policy-Making in the British Labor Party, 1987-1992’ (1995) 23 Politics and Society 
465, 486. 

50 Part I, para 1.3. On 30 September 2002 at the Labour Party Conference, the Secretary of State 
for Trade and Industry repeated this call. 

51 Part II, paras 1.3 — 1.6. 

52 Part II, para 1.3. 

53 For a discussion of the Review’s recommendations, see further J. Armour, ‘Share Capital and 
Creditor Protection: Efficient Rules for a Modern Company Law’ (2000) 63 MLR 355. 

54 On which point, see further J. Freedman, ‘Limited Liability: Large Firm Theory and Small 
Firms’ (2000) 63 MLR 317 and P. Halpern, M. Trebilcock and S. Turnbull, ‘An Economic 
Analysis of Limited Liability in Corporation Law’ (1980) 30 UTLJ 117. 
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Instead, the view that the corporate form should be widely available prevails and 
discussion returns to whether there should be a separate corporate structure for 
small businesses.” The Paper rejects this argument, agreeing with the Review that 
core company law should be tailored to the needs of small business. 


(b) Improving governance — shareholders and decision making 

The view that “[o]ne of the purposes of company law is to create a framework 
within which a company can take decisions”? dominates this section of Part II. 
As such, it is largely concerned with simplifying the mechanisms by which 
shareholder decision making takes place. Given that some of the recommenda- 
tions entrench majority rule, it is surprising that there is no discussion of the law 
concerning (minority) shareholder remedies. This said, some interesting comments 
are made on the role of shareholders in corporate governance. For example, the 
Paper states that it is “crucial to effective corporate governance that the owners of 
the company hold the directors to account for the company’s performance”? and 
that the Government is “especially concerned to ensure the effectiveness and 
integrity of the governance regime for quoted companies”." These observations ` 
should not be overlooked. The first point reflects a central facet of the 
Government’s attitude to corporate governance and company law: that its role 
is with strengthening and encouraging the role played by existing actors, rather 
than with intervening directly itself in corporate decision making. Thus, 
shareholders are encouraged to exercise voice on a range of matters. This largely 
explains why, to give a recent example, the Directors’ Remuneration Report 
Regulations took the form they did — providing a mandatory, advisory vote for 
shareholders — as opposed to direct Government intervention over the level of 
remuneration awarded.” 

This section contains many recommendations. A single constitutional document 
is proposed, to replace the separate articles and memorandum of association. The 
Paper agrees with the Review that separate model constitutions should be 
available for private and public companies. On the subject of shareholder 
meetings, it is proposed to remove the requirement that private companies hold an 
annual general meeting (AGM). The Paper notes that for many private companies 
the AGM is “an unnecessary formality that carries out no business of 
substance”. An “opt-in” regime is proposed, under which shareholders can 
decide, by ordinary resolution, to hold an AGM. The Government recognises, 
however, that for some private companies — in particular those larger companies 
with a wide shareholder base — the AGM serves a useful function. It seeks 
respondents’ views on whether a single shareholder should be empowered to 
requisition the holding of an AGM. Public companies will continue to be required 
to hold an AGM, although by unanimous shareholder consent they can dispense 
with this requirement. As for the timing of the AGM, the Paper proposes a direct 
link with the company’s annual reporting cycle. It thus recommends that private 








55 For further discussion of this debate, see B. Rider and M. Andenas (eds), Developments in 
European Company Law: Vol 2/1997: The Quest for an Ideal Legal Form for Small Businesses 
(London: Kluwer Law International, 1999). Note also: V. Finch and J. Freedman, “The Limited 
Liability Partnership: Pick and Mix or Mix-up?’ [2002] JBL 475. 

56 Para 2.6. 

57 Para 2.37. 

58 Para 2.42. 

59 SI 2002/1986. 

60 Para 2.11. 
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companies be required to hold their AGM within ten months of the end of the 
previous financial year, and public companies six months. 

On the subject of shareholder resolutions; the Paper proposes that the statutory 
written procedure be expanded. The requirement for unanimity is to be removed, 
allowing private companies to pass a written ordinary resolution with a simple 
majority of the eligible votes. Similarly, a written special resolution can be passed 
with 75% of the eligible votes. Turning to the unanimous consent rule, the 
Government recommends its preservation, but rejects the Review’s call for its 
codification. In considering the rights of beneficial owners of shares, the Paper 
agrees with the Review that companies should be able to recognise these rights at 
the request of the registered shareholder. 

There is also discussion of the role of institutional investors in corporate 
governance. This is not surprising for, as Sir Adrian Cadbury has argued, it is 
considered by many to be one of the most important issues in contemporary 
corporate governance.°' Whilst the Paper does not provide concrete proposals, it 
does note the Government’s belief that institutional shareholders should be 
required to disclose publicly how they have voted their shares in British quoted 
companies. This requirement is said to be in the public interest, the only 
justification offered. The Government’s proposals are now awaited. It is 
interesting nevertheless to reflect on this proposed disclosure requirement. Is the 
Government concerned with the flow of information to the market or, as is likely, 
is its concern with the effect that disclosure will have on the voting behaviour of 
institutional shareholders? Does a disclosure requirement of this kind change the 
manner in which the incidents of share ownership are perceived? Clearly the 
Government will need to make a clear case for a disclosure requirement. If 
the intention is to create greater institutional shareholder activism, it is necessary 
to ask whether a disclosure obligation will provide the required incentive.” On a 
wider level, some may question the appropriateness of focusing on institutional 
shareholding voting given that empirical research is inconclusive in finding a clear 
relationship between the presence of institutional share ownership and firm 
performance.® Indeed, a recent study indicates that corporate investors exercise 
greater control than institutional shareholders and that there is no significant 





61 A view he articulated in a speech given in the Faculty of Law, Cambridge University under the 
auspices of the Faculty’s Centre for Corporate and Commercial Law, in February 2002. Sir 
Adrian’s position is unsurprising, given that in The Cadbury Report it was stated that “Because 
of their collective stake, we look to the institutions in particular, with the backing of the 
Institutional Shareholders’ Committee, to use their influence as owners to ensure that the 
companies in which they have invested comply with the Code” (para 6.16). 

62 These will be made against the background of Paul Myners’ review of institutional investment 
and the Government’s own consultation paper on shareholder activism. See further The M: yners 
Review of Institutional Investment (London: HM Treasury, 2000), Institutional Investment in the 
UK: A Review (London: HM Treasury, 2001) and Encouraging Shareholder Activism (London: 
HM ‘Treasury, 2002). Links to these documents are available at: 
<http://www.dwp.gov.uk/consultations/consult/2002/myners/index.htm >. 

63 For a discussion of incentives in the context of institutional shareholders, see H. Short and K. 
Keasey, ‘Institutional Shareholders and Corporate Governance in the United Kingdom’, in K. 
Keasey, S. Thompson and M. Wright (eds), Corporate Governance — Economic, Management 
and Financial Issues (Oxford: OUP, 1997). 

64 See, for example: M. Faccio and M. Lasfer, ‘Institutional Shareholders and Corporate 
Governance: The Case of UK Pension Funds’, chapter 25 in J. McCahery, P. Moerland, T. 
Raaijmakers and L. Renneboog (eds), Corporate Governance Regimes — Convergence and 
Diversity (Oxford: OUP, 2002). Faccio and Lasfer conclude from their research that “pension 
funds do not add value to the companies in which they hold large stakes. Our results cast doubt 
on the monitoring role of pension funds that are considered, in theory, to be the main 
promoters of corporate governance in the UK.” 
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relationship between institutional Shareholdings and board turnover in average or 
poorly performing companies. There are clearly difficult and unresolved 
questions here. For example, is it possible to reconcile the government’s public 
interest justification with the view expressed by the Institutional Shareholders’ 
Committee that “[t]he duty of institutional shareholders and agents is to the end 
beneficiaries and not to the wider public”? As the Paper recognises, it is 
necessary to ask whether company law is the appropriate: vehicle with which to 
address the concerns raised. 


(c) Improving governance — directors 

One of the noticeable aspects of Part II is that it avoids engaging debate 
on the first issue with which the Review had to grasp: in whose interests should 
the company be run? In the context of directors’ duties, the White Paper 
settles the issue without debate, expressing agreement with the Review 
that: 


“the basic goal for directors should be the success of the company in the collective best 
interests of the shareholders, but that [the] directors should also recognize, as the 
circumstances require, the company’s need to foster relationships with its employees, 
customers and suppliers, its need to maintain its business reputation, and its need to consider 
the company’s impact on the community and the working environment’. 


The Government thus endorses shareholder primacy. This is reflected throughout 
the Paper. For example, as has already been noted, the Paper reiterates the 
importance of the shareholders holding the directors accountable for the 
company’s performance. This is significant because it reveals that notwithstanding 
the inclusive duty, attention continues to focus on the relationship of economic 
agency — that of principal and agent — between the directors and shareholders.™ 
Some regard this conceptualisation as too narrow. 

The proposed inclusive duty does however refer to stakeholders (although it 
avoids using this term). Their “interests” — the reason for using quotation marks 
here will become apparent — are reflected through directorial duty owed to the 
company. The draft clause provides that the director must promote the success of 
the company for the benefit of the shareholders as a whole. In so doing, he must 
take account of those “material factors that it is practicable i in the circumstances 
for him to identify”. The following material factors are given, but it is clear that 
this list is not exhaustive. 





65 J. Franks, C. Mayer and L. Renneboog, ‘Managerial Disciplining and the Market for (Partial) 
Corporate Control in the UK’, chapter 19 in J. McCahery, P. Moerland, T. Raaijmakers and L. 
soe (eds), Corporate Governance Regimes — Convergence and Diversity (Oxford: OUP, 

66 Institutional Shareholders’ Committee, The Responsibilities of Institutional Shareholders and 
Agents — Statement of Principles (2002), p 2 (available at: <http://www.abi.org.uk/Display/ 
File/38/Statement_of_Principles.pdf>). See also: HM Treasury Press Release 108/02 (21 
October 2002). 

67 Para 3.3. 

68 This is not to suggest that directors’ duties are owed to individual shareholders, but rather that 
the economic model of principal-agent is reflected in company law through the equating of the 
company’s interests with that of the shareholders. The Court of Appeal has recently asserted in 
Peskin v Anderson [2001] 1 BCLC 372, that the general rule remains that directors’ duties are 
owed to the company (see further: I. Moore, ‘Fiduciary Duties owed to Shareholders: The 
Court of Appeal applies the Brakes’ [2001] LMCLO 456. 

69 Schedule 2, Clause 2. 
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(a) the company’s need to foster its business relationships, including those with 
its employees and suppliers and the customers for its products or services; 

(b) its need to have regard to the impact of its operations on the communities 
affected and on the environment; 

(c) its need to maintain a reputation for high standards of business conduct; 

(d) its need to achieve outcomes that are fair as between its members. 


The approach taken in the draft clause is not without precedent in English 
company law. First enacted in 1980, section 309 of the Companies Act (1985) 
provides that directors are to have regard to employees’ interests in the 
performance of the directorial function.” It is a duty owed to the company and 
cannot be enforced by an employee. That the Paper adopts this approach is 
revealing. It signals that in company law the stakeholder debate is viewed as being 
an aspect of directorial decision making, rather than with the provision of specific 
forms of protection or “voice” for non-shareholder stakeholders in corporate 
affairs. It is to leave the issue within the directorial community. 

As Wedderburn has noted in the context of the inclusive duty framed by the 
Review, the material factors cited above are framed differently from Section 309.7! 
Section 309 refers to interests; the above statement refers to the company’s 
relationship with its employees. It is thus for the directors to consider the 
position of stakeholders in the context of the duty to promote the company’s 
success for the benefit of shareholders. Considering relationships with stake- 
holders in decision making is seen as contributing to the company’s success.” 
The success of the company for the benefit of the shareholders thus provides 
the justification. This is quite different from recognising that (say) employees 
have an interest in the company, or that the nature of the employee’s firm 
specific investment per se deserves protection.’* Thus, as Wedderburn observes of 
the Review, it is because of the dominance of shareholder value that “employees 
are reduced from persons whose interests must be respected, or at least considered 
to suppliers of labour, alongside other suppliers of goods and services”. 
It should, however, be remembered that the inclusive duty does not say that 
employees must be viewed as being equal to suppliers or customers. The duty is 
framed flexibly and provides the directors with the discretion (but not the 











70 On which see D. Prentice, ‘A Company and its Employees: the Companies Act (1980)’ (1981) 10 
ILJ 1; P. Xuereb, ‘The Juridification of Industrial Relations Through Company Law Reform’ 
(1988) 51 MLR 156; Lord Wedderburn, ‘Companies and Employees: Common Law or Social 
Dimension?’ (1993) 109 LOR 220, and by the same author, ‘Employees, Partnership and 
Company Law’ (2002) 31 JLJ 99. 

71 Lord Wedderburn, ‘Employees, Partnership and Company Law’ (2002) 31 JLJ 99. 

72 There is an obvious parallel with the OECD Principles of Corporate Governance (Paris: OECD, 
1999). In the context of “The Role of Stakeholders in Corporate Governance”, these provide 
that: “The competitiveness and ultimate success of a corporation is the result of teamwork that 
embodies contributions from a range of different resource providers including investors, 
employees, creditors, and suppliers. Corporations should recognise that the contributions of 
stakeholders constitute a valuable resource for building competitive and profitable companies. 
It is, therefore, in the long-term interest of corporations to foster wealth-creating co-operation 
among stakeholders.” (35). In the preface to the Principles, it is stated that “Common to all 
good corporate governance regimes ... is a high degree of priority placed on the interests of 
shareholders” (8). 

73 See further D. Kershaw, ‘No End in Sight for the History of Corporate Law: The Case for 
Employee Participation in Corporate Governance’ (2002) 2 Journal of Corporate Law Studies 
34; J. Michie and C. Oughton, ‘Employee Participation and Ownership Rights’ (2002) 2 Journal 
of Corporate Law Studies 139; G. Kelly and J. Parkinson, ‘The Conceptual Foundations of the 
Company: A Pluralist Approach, with J. Parkinson, A. Gamble and G. Kelly (eds), The 
Political Economy of the Company (Oxford: Hart Publishing, 2000). 

74 Lord Wedderburn, ‘Employees, Partnership and Company Law’ (2002) 31 ILJ 99, 110. 
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compulsion, as Lord Wedderburn would undoubtedly wish) to treat the 
company’s relationship with its employees differently from that of suppliers and 
creditors. 

Related to the stakeholder debate is corporate social responsibility. As will be 
seen, the Paper touches upon this issue in the context of the Operating and 
Financial Review. In addition to the proposed inclusive duty, the Paper makes 
further recommendations. These include the codification of directors’ duties in a 
statutory statement replacing the common law and equitable rules. The directors’ 
duty of skill and care is to be framed by reference to a dual objective/subjective 
standard.” The liberalisation of the shareholder consent rule in cases of 
directorial appropriation of corporate property is proposed.’© For private 
companies, the board will be able to consent to directorial appropriation of 
company information, property and opportunities, providing that there is 
nothing in the company’s constitution invalidating the authorisation. It will be 
a default rule in operation. In public companies, if board approval is to be 
valid there must be specific provision in the company’s constitution providing 
for authorisation of this kind. The effect of this proposal is subtle but 
significant. It turns what was traditionally viewed as a matter for the shareholders 
(linked to the director’s fiduciary capacity), into an issue of directorial decision 
making.” 

The statutory statement is not to include a duty in relation to creditors, the 
possibilty of which the Review had raised. Several common law authorities 
suggest that where the company is insolvent, or insolvency is threatened, directors 
are required to, consider the interests of creditors when discharging their duties to 
the company.’® In these circumstances, the interests of the company are equated 
with those of the creditors. Relevant in this context are various Insolvency Act 
(1986) provisions — in particular section 214, concerned with wrongful trading — 
under which directors may become liable to contribute to the pool of assets 
available for distribution to creditors on the winding-up of the company.” 
Discussion within the Paper centres on Section 214. The inclusion of a Section 214 
like duty within the statutory statement is rejected, on the grounds that it might 
encourage excessive caution on the part of directors and that its incorporation in 
the statement would “unhelpfully conflate company and insolvency law ... The 
Government does not believe it appropriate to single out one requirement from 
insolvency law and include it within the codification of common law duties owed 





75 See further J. Birds, ‘The Reform of Directors’ Duties’, in J. De Lacy (ed), The Reform of UK 
Company Law (London: Cavendish Publishing, 2002); C. Riley, ‘The Company Director’s Duty 
of Care and Skill: The Case for an Onerous but Subjective Standard’ (1999) 62 MLR 697; S. 
Worthington, ‘Reforming Directors’ Duties’ (2001) 64 MLR 439 and by the same author, 
‘Corporate Governance: Remedying and Ratifying Directors’ Breaches’ (2000) 116 LOR 638. 

76 See Schedule 2, Clause 6. 

77 Lady Justice Arden, a Steering Group member, cites this change as illustrating the success of the 
Review at the “economic level” (Lady Justice Arden, ‘Reforming the Companies Acts - The 
Way Ahead’ [2002] JBL 579, 598). 

78 See, for example, West Mercia Safety Wear v Dodd [1988] BCLC 25 (CA) and Nicholson v 
Permakraft (NZ) Ltd. [1985] 1 NZLR 242 (NZ HC). In Lonrho Ltd. v Shell Petroleum Co Ltd. 
[1980] 1 WLR 627, Lord Diplock stated that it was the duty of the board to act in the best 
interests of the company, but that these interests ‘‘are not exclusively those of its shareholders 
but may include those of its creditors” (634). Note also Yukong Lines Ltd v Rendsburg 
Investments Corporation and others [1998] BCC 870 and, for valuable discussion, see A. Keay, 
‘The Duty of Directors to Take Account of Creditors’ Interests: Has it Any Role to Play?’ 
[2002] JBL 379. 

79 5002) as V. Finch, Corporate Insolvency Law (Cambridge: Cambridge University Press, 

, ch 15. 
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by directors to companies’’.*° The Paper makes no mention of the common law 
authorities. It therefore leaves unanswered questions concerning the relationship 
between Section 214 and the common law authorities and, significantly, what 
status these authorities will have following codification. 

The Paper does, however, ask whether it would be appropriate to include a 
reference to creditors as one of those factors to which directors are to have regard 
in promoting the success of the company. In making directors aware of their 
obligations, the Review recommended that directors be required to sign a 
declaration stating that they had read and understood the statutory statement of 
duties. The Paper rejects this appreach, preferring instead that Companies House 
should send new directors details of their legal obligations. It is also noted that the 
civil remedies available for breach of directorial duty are likely to be codified, 
providing a workable solution can be devised; the Review’s proposals for Part X 
of the Companies Act (1985) will be subject to future consultation; and the 
provisions of the Combined Code wil! not be put into legislative form. Currently 
companies may act as directors of other companies. The Government proposes to 
prohibit this practice, although opinion is sought on this issue. 


(d) Improving governance ~ company reporting and audit? 

This section of the Paper begins by observing that: “Good company reporting is 
essential. It provides information to shareholders, as well as creditors, employees 
and others who may have an interest in companies and their activities ... the 
Government is firmly committed to improving the quality rather than the mere 
quantity of company reporting”. 

This section is complex. It does not seek to provide details of the form and 
content of annual financial reports and statements as this will be the remit of the 
proposed new Standards Board. Instead, it is concerned with explaining which 
financial statements companies will be required to produce. It states that 
companies will be required to publish: 


(a) financial statements (profit and loss account; balance sheet; cash flow 
statement); 

(b) a supplementary statement, to replace the existing directors’ report (for 

: ’ : . A : 84 

companies not preparing an Operating and Financial Review (OFR)); 

(c) an OFR (for companies of economic significance); 

(d) a directors’ remuneration report (for quoted companies only), and 

(e) an optional summary statement. 


The Paper rejects the introduction of an Independent Professional Review (IPR). 
The IPR would have provided for a less rigorous form of audit for certain 
companies. Little enthusiasm was found for this proposal. There will therefore 
continue to be a threshold below which an audit is not required. Other 
recommendations are made, including extending the role of auditors in relation 
to the cash flow statement and Operating and Financial Review. 








80 Para 3.13. 

81 Iam grateful to one of the anonymous referees for suggesting that I include discussion of these 
issues. 

82 See also Co-ordinating Group on Audit and Accounting Issues: Interim Report (URN 02/1092) 
(London: DTI, 2002). 

83 Para 4.1. 

84 On which see further text accompanying n 85. 
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In this section of Part II, the Government sets out its proposals for the new 
OFR. It is in this context that the Paper refers to stakeholders and the issue of 
corporate social responsibility (CSR). Companies of economic significance will be 
required to publish an OFR. Around one thousand companies currently satisfy 
the criteria of economic significance provided.*° The OFR is qualitative in 
character and forward-looking. It requires companies to publish material 
information relating to the company’s activities, including information about 
future plans, opportunities and risks. It will also require information on those 
material factors identified in the context of the inclusive duty, such as the 
company’s relationship with employees and its impact on the environment. What 
is material will be for directors to decide. 

In describing the benefits that the OFR will bring, the Paper first mentions that 
the information provided will help shareholders hold directors to account. After 
this point is made, it is added that the OFR: 


“.,,would also be a major benefit for a wider cross-section of a company’s stakeholders. 
The new requirement to report, for example, on material environmental issues would be a 
major contribution to both corporate social responsibility and sustainable development 
initiatives. The Government has long recognised, and promoted, the business case for these 
and sees the OFR as the opportunity for directors to demonstrate their response to this 
business case”.®® 


The validity of the assertions made is dependent on the effect that increased 
disclosure brings. It is also dependent on the extent to which shareholders have the 
means (and the incentive) to hold directors accountable.*” The above quotation is 
interesting for other reasons. First, the OFR is seen not as requiring socially 
responsible behaviour — whatever that might be — but as requiring disclosure of the 
company’s policies in this regard. This is consistent with the role ascribed to 
disclosure within company law and is reflected in Sealy’s earlier comment on the 
place of disclosure within the traditions of English company law.®® Second, the 
desirability of socially responsible behaviour is recognised not because of its 
inherent worth, but rather because a “business case” exists for it. Here there is a 
clear similarity to the manner in which the inclusive duty was framed by reference 
to the overriding obligation to the company’s shareholders. It is difficult not to be 
reminded of Bowen LJ’s view, articulated over a century ago, that “[t]here are to 
be no cakes and ale except such as are required for the benefit of the company”. 
Indeed, to take a wider view, it should not escape attention that the “business 
case” justification is now commonly used by the Government and has, for 
example, underpinned the case for tackling age discrimination in the workplace.” 





85 Where any two of the following three criteria are met: (a) turnover greater than £50 million 
(public companies) and £500 million (private companies); (b) balance sheet total greater than 
£25 million (public) and £250 million (private); and (c) employee total greater than 500 (public) 
and 5,000 (private). 

86 Para 4.32. 

87 See further V. Finch, ‘Company Directors: Who Cares About Skill and Care? (1992) 55 MLR 
179, 180-189. 

88 See text accompanying n 35 above. 

89 Hutton v West Cork Railway (1883) 23 Ch.D. 654, 673 (CA). See further B. Pettet, ‘The Stirring 
of Corporate Social Conscience: From “Cake and Ale” to Community Programmes’ (1997) 50 
Current Legal Problems 279. 

90 As opposed to recognising, for example, that discrimination offends the dignity of the 
individual (on which, see further S. Fredman, Discrimination Law (Oxford: OUP, 2002) 62). 
Note also the strength of the economic arguments in the Government’s Green Paper Work and 
Parents: Competitiveness and Choice (Cm 5005) (London: DTI, 2000). See further: C. Hay, ‘No 
Left Turn? What to Expect from New Labour in Power’ in I. Stayner and G. Stoker (eds), 
Contemporary Political Studies 1997 (Nottingham: Political Studies Association, 1997). 
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Finally, it is revealing that discussion of CSR within the Paper relates only to the 
largest companies, unlike the DTI’s annual report on CSR, in which it is 
recognised that CSR is also relevant to small and medium-sized companies.”! Is 
this apparent inconsistency shaped by the Government’s perception of the role of 
company law in matters of CSR? It is interesting to note also the following 
statement contained within the DTI’s annual CSR report, which reveals that the 
Government continues to justify CSR in economic terms: 


. the overall Government view is based on a simple but profound insight — that in the 
emerging economy of the 21st century, the policies we need to care for society and the 
environment are the same policies that we need to create a successful economy. 


(e) Keeping the law up to date — institutional arrangements 

In this section, the Paper outlines its proposals for keeping company law up to 
date. A new Standards Board is proposed, which would be given responsibility for 
making detailed rules on certain accounting, reporting and disclosure issues. More 
specifically, it is proposed that the Board be responsible for: (a) the form and 
content of the financial statements mentioned above, (b) the detailed disclosure 
requirements of the OFR, (c) the form and content of the summary statement and 
(d) the Combined Code. 

The Combined Code arose from the work of the Cadbury, Greenbury and 
Hampel Committees and is a code of corporate governance best practice.” It is a 
condition of listing on the London Stock Exchange that companies state in their 
annual report the extent of their compliance with the Code. If there is non- 
compliance with any of the Code’s provisions, then reasons must be provided. 
Disclosure is thus a fundamental aspect of the Code’s operation given that its 
provisions are not mandatory. In the White Paper, the Government states that the 
Code has “ʻa central and evolving role in continuing to uphold high standards of 
corporate governance”.** The Paper proposes that the Code remains a non- 
statutory document and that the Board will keep the Code under active review and 
be responsible for compliance. Thus, the Board will be responsible for determining 
the frequency with which the Code is reviewed and developing rules under which 
companies disclose the extent of their compliance with it. 

The Review recommended the establishment of a Company Law and Reporting 
Commission (CLRC), charged with the task, of ensuring that company law is kept 
up to date and responsive to current needs.”° Similarly, the formation of a Private 





91 Business and Society — Corporate Social Responsibility Report 2002 (London: DTI, 2002). 

92 Ibid, 6. 

93 Respectively: Report of the Committee on the Financial Aspects of Corporate Governance 
(London: Gee, 1992), Directors’ Remuneration: Report of a Study Group chaired by Sir Richard 
Greenbury (London: Gee, 1995), The Committee on Corporate Governance, Final Report 
(London: Gee, 1998). It has been observed that: “All of the reports of these committees have 
shared a similar set of assumptions about both the nature of corporate governance and the 
means through which it should be reformed. Governance is understood to be primarily about 
the relationship between shareholders (who are viewed unproblematically as the sole ‘owners’ of 
a company) and managers. The objective of the various committees has therefore been to come 
up with proposals which in some sense improve the quality of this relationship, without 
recourse to heavy-handed government intervention”. (J. Parkinson and G. Kelly, “The 
Combined Code on Corporate Governance’ (1999) 70 The Political Quarterly 101, 101). 

94 Para 5.12. 

95 See further: E. Ferran, ‘Corporate Law, Codes and Social Norms — Finding the Right 
Regulatory Combination and Institutional Structure’ (2001) 1 Journal of Corporate Law Studies 
381. 
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Companies Committee (PCC) was advocated, its function being to advise the 
CLRC and Standards Board on issues affecting private companies. The Paper 
supports the view that company law should be kept up to date, but rejects both of 
the Review’s recommendations on the grounds that the flexibility introduced by 
the Bill and the Government’s continued commitment to consultation on 
company law, render the CLRC and PCC superfluous. Whilst history teaches 
us that commitment alone may not be sufficient, there now exists a far broader 
political consensus concerning the importance of economic competitiveness and 
the role of small firms in the economy. 

This section contains discussion of the importance of compliance and sanctions. 
Compliance is seen as essential in promoting efficiency and providing confidence 
in company disclosed information. This, the Paper argues, contributes to 
confidence in the marketplace. Criminal sanctions for those procedural offences 
relating to the provision of accounts and reports are to remain and are justified 
because they encourage compliance. Criminal sanctions will not be imposed for 
breaches relating to the form and content of the annual financial statements. 
Rather, the Secretary of State or an authorised body (to succeed the Financial 
Reporting Review Panel) will have the power to order that the directors produce 
revised accounts or statements. 

Those who followed the Review’s progress will remember that at first the 
Steering Group expressed a preference for avoiding the use of criminal offences. 
This view changed, however, as the Group recognised that criminal sanctions for 
certain regulatory offences “are highly efficient and enable high compliance levels 
to be achieved before recourse to enforcement proceedings”.*® This provides an 
interesting insight into the justification for characterising particular offences as 
criminal: the need to secure compliance, rather than the character of the offence 
itself. 


(f) Other ways of simplifying and streamlining the law 
This section contains a mixture of proposals under the simplification heading, 
some of which are mentioned in earlier sections. The discussion of these is in 
places somewhat cursory. For example, reference is simply made to the draft 
clauses and support expressed for the Review, or agreement is expressed with the 
Review but no draft clauses provided. Some of the recommendations in this 
section are discussed in earlier sections (such as the model constitutions for public 
and private companies). It is clear that further consultation will be required on 
certain issues. Turning to capital maintenance, significant change is proposed in 
the form of an alternative regime for the reduction of capital, requiring a solvency 
statement by directors but not requiring the approval of the court. For public 
companies, creditors would have the right of objection. The Paper also expresses 
support for the removal of the prohibition on the giving of financial assistance by 
private companies for the purchase of their own shares and the requirement that 
companies have an authorised share capital. 

Other recommendations within this section include the provision that new 
companies should have unlimited capacity and that a single person should be able 
to form both public and private companies. It is also proposed to remove the rule 








96 On the latter, see T. May and J. McHugh, ‘Small Business Policy: A Political Consensus?’ 
(2002) 73 The Political Quarterly 76. 

97 The Strategic Framework, p vi. 

98 Completing, para 13.29; see also The Final Report, paras 15.19-15.20. 
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which makes it mandatory for private companies to have a company secretary, the 
Paper observing that company secretaries’ “specific role is not essential to good 
corporate governance; that is properly the responsibility of directors”.°? In the 
context of sanctions, the Paper supports the Review’s position that having 
company convictions and those of directors and officers drawn to the attention of 
the public and shareholders, would act as a deterrent. The Government is 
currently considering how this objective might be achieved. 


(2) Transitional regime 

Although recognising that it is too early to make a definitive decision on the 
transitional process, the Paper outlines two possible ways forward. The first would 
require that any company wishing to take advantage of the new Companies Act 
should re-register. As the Paper states, this would be highly confusing. Under the 
second proposal, the new Act would automatically apply to existing companies. 
This second approach would however contain special rules dealing with, for 
example, transactions commenced before the Act came into force. 


Conclusion 


Some twenty or so years ago, a minister in the Conservative Government observed 
that “[t]he purpose of our company law is to provide a framework whereby 
industry and commerce can advance, using it as a sound base ... [W]e do not 
consider that it is a proper role for the law to require specific practices to be 
observed merely because they are thought to be desirable. ... [Company law] 
should prohibit that which is wrong and provide a framework which permits, 
rather than requires, the development of desirable practices”.!° In many ways this 
statement foreshadows the Review and White Paper, and reveals a surprising 
political consensus. It emphasises the significance of individual autonomy within a 
framework in which the law’s purpose is to provide a supporting structure for 
private ordering. It is reflected in the Government’s perception of the function of 
company law. Increased legislative provision — including, for example, the 
codification of directors’ duties — is not inconsistent with this private conception. 
In this regard, the relevant question is the purpose which legislation is intended to 
serve. 

The Review recognised that company law influences the extent to which the UK 
is an attractive venue for incorporation. The UK’s membership of the European 
Union has a significant bearing on the development of UK company law. The 
Centros'” decision in particular has focussed attention on policy development 
at the European level. In this regard, there are signs that current European 
policy endorses the perception of company law taken by the Review and 





99 Para 6.6 (emphasis in original). 

100 HC Deb vol 972 cols 155-159 22 October 1979 (Mr Reginald Eyre, Under Secretary of State for 
Trade). 

101 This should be remembered, particularly in the context of the debate concerning the 
juridification of company law (on which, see further: C. Riley, ‘The Juridification of Corporate 
Governance’ in J. De Lacy (ed), The Reform of UK Company Law (London: Cavendish 
Publishing, 2002)). 

102 Case C-212/97 Centros Lid v Erhvervs-og Selskabsstyrelsen [2000] 2 WLR _ 1048; [2000] 2 BCLC 
68. See further M. Siems, ‘Convergence, competition, Centros and conflicts of law: European 
company law in the 21st century’ (2002) 27 ELRev 47. 
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White Paper.!" Several developments deserve attention. The first concerns 
corporate social responsibility (CSR). In a Communication published in early July 
2002, the Commission observed that “[in] principle, adopting CSR is clearly a 
matter for enterprises themselves, which is dynamically shaped in interaction 
between them and their stakeholders”.!°* The Commission thus takes a non- 
interventionist stance in corporate affairs. 

The remaining developments concern the work of the Commission’s High Level 
Group (HLG) of Company Law Experts, which has been charged with the 
development of EU company law policy. The Group was formed by the 
Commission in September 2001 following the European Parliament’s rejection of 
the Commission’s proposals for a directive on the conduct of takeover bids. In 
January 2002, the HLG published its recommendations for the takeover 
directive.’®° Of particular interest is the HLG’s rejection of the view that a target 
company’s directors should be able to frustrate a bid in order to consider the 
interests of shareholders and stakeholders. In this regard the HLG observed 
that “[dJefensive mechanisms are often costly. Most importantly, managers are 
faced with a significant conflict of interests. Shareholders should be able to decide 
for themselves and stakeholders should be protected by specific rules (e.g. on 
labour law or environmental law)”.!°° The scope of company law in the takeover 
context is thus dominated by shareholder primacy. This approach, which mirrors 
the UK position, has since been endorsed by the Commission in its revised 
proposals for the Thirteenth Company Law Directive, published in October 
2002. 

The HLG’s work extended beyond the subject of takeovers. In April 2002 it 
published a wide-ranging consultation paper titled A Modern Regulatory 
Framework for Company Law in Europe.'® In the course of discussion concerned 
with articulating general themes, the HLG stated its belief that the primary 
purpose of company law was: 


“to provide a legal framework for those who wish to undertake business activities efficiently, 
in a way they consider to be best suited to attain success. Company law should first of all 
facilitate the running of efficient and competitive business enterprises. This is not to ignore 
that protection of shareholders and creditors is an integral part of any company law. But 
going forward the Group believes the primary focus of the European Union should be to 
develop and implement company law mechanisms that enhance the efficiency and 
competitiveness of business across Europe.” 19 








103 See also K. Hopt, ‘Common Principles of Corporate Governance in Europe?’ in J. McCahery, P. 
Moerland, T. Raaijmakers and L. Renneboog (eds), Corporate Governance Regimes — 
Convergence and Diversity (Oxford: OUP, 2002). 

104 European Commission: Communication from thé Commission: ‘Corporate Social Responsibility 
z A TET contribution to Sustainable Development’ (2 July 2002, Brussels, COM(2002) 347 

inal), 7. 

105 Report of The High Level Group of Company Law Experts on Issues Related to Takeover Bids, 
Brussels, 10 January 2002. 

106 Ibid, 2. 

107 COM(2002) 534 final (2 October 2002). For further background, see T. Raaijmakers, ‘Takeover 
Regulation in Europe and America: The Need for Functional Convergence’ in J. McCahery, P. 
Moerland, T. Raaijmakers and L. Renneboog (eds), Corporate Governance Regimes — 
Convergence and Diversity (Oxford: OUP, 2002). 

108 Brussels: The European Commission, 2002. See further: DN: IP/02/625. The consultation 
document is available at: <http://europa.eu.int/comm/internal_market/en/company/company/ 
modern/index.htm>. 

109 Ibid, chapter 2, para 3. 
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The similarity with this purpose and the starting principle adopted by the DTI 
Review is striking." ° The HLG’s final report,!!! published in November 2002, 
endorsed this view as to the purpose of company law and stated that “an 
important focus of the EU policy in the field of company law should be to develop 
and implement company law mechanisms | that enhance the efficiency and 
competitiveness of business across Europe”.!!"? The Commission welcomed the 
HLG’s final report and declared that a company law action plan would be 
published in early 2003.! 

Returning to the White Paper, it is clearly too early to determine the final form 
that the new Companies Bill and eventual Companies Act will take, not only 
because of the vagaries of the political process, but also because the Government 
has yet to publish proposals on all of the Review’s recommendations. Moreover, 
at the Paper’s publication, the results of other consultations were not known, 
including Derek Higgs’ review of the role of non- -executive directors''* and the 
Law Commissions’ work on company charges.'!> This said, it is clear that the 
pattern of reform reflected in the White Paper is evolutionary 
not revolutionary and that major changes to the White Paper’s proposals are 
unlikely. The Paper articulates a role for company law that largely reflects its 
current structure and values.'!® Within that structure, freedom of contract 
and respect for contract are central'!? and the advantages of various forms 
of regulation are recognised. Disclosure, once viewed as the quid pro quo of 
the State’s grant of incorporation,'!® is linked explicitly with the efficiency of 
private ordering. Supporting private ordering and the market provide 
the principal justifications for company law-based regulatory intervention. 
Whether the White Paper’s recommendations will achieve this purpose — and 
indeed the broader objective of competitiveness — is a difficult question, 





110 It is of interest that the civil servant responsible for managing the DTI Review, Mr. J. Rickford, 
is a member of the European High Level Group. 

111 Report of the High Level Group of Company Law Experts on a Modern Regulatory Framework for 
Company Law in Europe (Brussels, 4 November 2002), available at: <http://europe.eu.int/ 
comm/internal_market/en/company/company/modern/index.htm >. 

112 Ibid, 41. 

113 DN: IP/02/1600 (4 November 2002). 

114 The final report has now been published: D. Higgs, Review of the Role and Effectiveness of Non- 
Executive Directors (London: DTI, 2003). The Financial Reporting Council has announced its 
intention to implement the Higgs Report recommendations through amendment to the 
Combined Code. See further DTI Press release (20 January 2003). 

115 The Law Commission for England and Wales, Registration of Security Interests: Company 
Charges and Property other than Land (London: The Stationery Office, 2002); The Law 
Commission for Scotland, Discussion Paper on Registration of Rights in Security by Companies 
(Edinburgh: The Stationery Office, 2U02). 

116 Unlike, for example, tne very prescriptive Corporate Responsibility Bill (2002 Bill 145), 
introduced into the House of Commens on 12 June 2002, which has failed to proceed. 

117 On the former, see P. Davies, Company Law (Oxford: OUP, 2002), 7 and D. Sugarman, ‘Is 
company law founded on cortract or public regulation? The Law Commissions’ paper on 
company directors’ (1999) 20 Company Lawyer 162, 181. On the latter, see M. Whincop, An 
Economic and Jurisprude:tial Genealogy of Corporate Law (Aldershot: Ashgate Publishing, 
2001). Lord Irvine has recently observed that “[iJnformed market freedom underlies the 
operation of Engiish companies legislation” (Lord Irvine of Lairg, ‘The Law: An Engine for 
Trade’ (2001) 64 MLR 333, 344). 

118 See further: C. Villiers, ‘tisclosure Obligations in Company Law: Bringing Communication 
Theory into the Fold’ (2601) 1 Journal of Corporate Law Studies 181, 187. 
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one beyond the scope of this article.'!° It is nevertheless clear that the White Paper 
provides a powerful illustration of the Government’s ideological position on the 
legitimate role of state intervention in corporate affairs. 





119 But see further, albeit in the context of the Review’s recommendations: E. Ferran, ‘Company 
Law Reform in the UK’ (December 2001, paper available on <http://www.ssrn.com>, 
id=294508); E. Ferran, ‘Corporate Law, Codes and Social Norms — Finding the Right 
Regulatory Combination and Institutional Structure’ (2001) 1 Journal of Corporate Law Studies 
381 and J. Armour, ‘Share Capital and Creditor Protection: Efficient Rules for a Modern 
Company Law’ (2000) 63 MLR 355. 
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Post-Contractual Good Faith — 
Change in Judicial Attitude? 


H.Y. Yeo” 
Introduction 


That insurers have already honed the doctrine of pre-contractual uberrima fides to 
a most formidable defence which has few peers in terms of harshness, is well 
beyond dispute. The burning question now is whether the courts will allow 
insurers further licence to similarly fashion an equally potent weapon for disputes 
relating to post-contractual breach of good faith. 

The focus on the post-contractual breach of an insurance contract appears to be 
a relatively recent development — embryonic when compared with its pre- 
contractual counterpart. Actually, some earlier dicta! had already indicated that 
the pre-contractual duty of disclosure ought to be viewed as merely one aspect of a 
more multi-faceted uberrima fides doctrine and there should, by extrapolation, 
exist a duty to act in utmost good faith throughout the entire duration of the 
insurance contract.? This issue assumed increasing impetus during the last two 
decades which saw a perturbing rise in the number of insurers? who resorted to 
post-contractual breach of good faith as their defence against claims (including 
those with fraud‘ allegations). However, it recently seemed to be beaten into 
retreat after the precise delineation of its scope and application came to a head in 
the landmark cases of The Star Sea? (House of Lords) and The Mercandian 
Continent® (Court of Appeal). Close on their heels comes the appellate decision of 
The Aegeon’ which has added an interesting twist to the uberrima fides equation. 





*Associate Professor, Faculty of Law, National University of Singapore. 


1 Eg, Boulton v Houlder Brothers & Co [1904] 1 KB 784, 791-792 (CA); see also remarks of Scrutton 
LJ and Viscount Dunedin in [1925] KB 593, 609 (CA) and [1927] AC 139, 143-144 (HL), 
respectively, of Glicksman v Lancashire & General Assurance Co. 

2 Marine Insurance Act 1906, s 17. 

3 Eg, Black King Shipping Corp v Massie (The Litsion Pride) [1985] 1 Lloyd’s Rep 437; Continental 
Illinois National Bank & Trust Co of Chicago and Zenofon Maritime SA v Alliance Assurance Co 
Ltd (The Captain Panagos DP) [1986] 2 Lloyd’s Rep 470, affd [1989] 1 Lloyd’s Rep 33; Bank of 
Nova Scotia v Hellenic Mutual War Risks Association (Bermuda) Ltd (The Good Luck) [1989] 3 All 
ER 628, reversed on other grounds in [1991] 3 All ER 1; Orakpo v Barclays Insurance Services Co 
Ltd [1995] LRLR 443; Insurance Corp of The Channel Islands Ltd v McHugh & Royal Hotel (No 1) 
[1997] LRLR 94; Total Graphics Ltd v AGF Insurance Ltd {1997} 1 Lloyd’s Rep 599; and Galloway 
v Guardian Royal Exchange (UK) Ltd [1999] Lloyd’s Rep IR 209 (CA). 

4 It was previously thought that defences based on fraud were infrequent for insurance-claims cases 
largely because of the difficult onus of proof as well as the fact that the law tolerates a certain 
degree of exaggeration in claims as a measure of negotiation. However, the tide seems to be 
changing of late: see R. Hodgin, ‘Fraud and Insurance Claim’ (1995) NLJ, vol 145, 136; M.A. 
Clarke, The Law of Insurance Contracts (London: LLP, loose-leaf ed, 1999) at para 27-2B3; 
Orakpo v Barclays Insurance Services Co Ltd, ibid 451; Nsubuga v Commercial Union [1998] 2 
Lloyd’s Rep 682, 686; and Agapitos v Agnew (The Aegeon), n 7 below. 

5 Manifest Shipping Co Ltd v Uni-Polaris Insurance Co Ltd (The Star Sea) [2001] 2 WLR 170. 

6 K/S Merc-Scandia XXXXII v Lloyd’s Underwriters (The Mercandian Continent) [2001] EWCA 
Civ 1275, [2001] 2 Lloyd’s Rep 563. 

7 Agapitos v Agnew (The Aegeon) [2002] EWCA Civ 247, [2002] 3 WLR 616. 


© The Modern Law Review Limited 2003 (MLR 66:3, May). Published by Blackwell Publishing Ltd., 
9600 Garsington Road, Oxford OX4 2DQ, UK and 350 Main Street, Malden, MA 02148, USA. 425 


The Modern Law Review [Vol. 66 


These judgments also offer valuable insight into the shift in judicial approach as 
regards the role of the court in tempering legal doctrines of controversial merit. 


(a) Dilemma posed by section 17 of Marine Insurance Act 1906 


The dilemma encountered when attempting to delimit the scope of section 17 
stems from its terse assertion in the Marine Insurance Act that the contract of 
insurance is one ‘... based upon the utmost good faith’ as well as its one-size-fits- 
all remedy that ‘... if the utmost good faith is not observed by either party, the 
contract may be avoided by the other party’; with such beguiling simplicity, this 
provision ‘... appears to be unlimited in its scope’.* In addition, it is immediately 
apparent from the wording of section 17 that there is no mention of temporal 
constraint. Since the duty of utmost good faith enjoins a very ‘ . comprehensive 
degree of disclosure’ (with a low-threshold triggering point) prior to the 
conclusion of the contract, the concern of interest in the present study is whether 
the post-contractual duty ought to be equally wide in its ambit and as easily to be 
triggered. Of even graver concern is whether post-contractual breach should 
similarly attract the draconian remedy of retrospective avoidance. 


(b) Hope kindled by The Star Sea 


News of the challenge lodged against the Court of Appeal’s decision in The Star Sea 
initially kindled hope that the case might offer the platform for the House of Lords to 
shed some light on the uncertain scope of this relatively fledgling post-contractual 
uberrima fides doctrine. The insurer had argued that the insured’s action of 
withholding two expert reports on an earlier fire incident (considered prejudicial to 
the insured) amounted to breach of utmost good faith.'© Another point of contention 
for this case was whether the ship had been sent out to sea in an unseaworthy state 
(with the ship-owner’s privity) in breach of section 39(5) of the Marine Insurance Act. 
Unfortunately, their Lordships’ decision ‘... has disappointed many who 
expected the clarification of all elusive points.’!! Despite lamentations that ‘it is 
perhaps a pity the House of Lords in The Star Sea were not prepared to condemn 
absolutely any such expansion ...’!? of the post-contractual duty, this case did 
hold out some new hope for a policy shift on the future development of the 
doctrine. Lord Hobhouse sought to reassure that ‘the courts have consistently set 
their face against allowing the assured’s duty of good faith to be used by the 
insurer as an instrument for enabling the insurer to act in bad faith ...°°~ and 
judges should also ‘... be prepared to examine the application of any such 
principle to the particular class of situation to see what extent its application 
would reflect principles of public policy or the overriding needs of justice.’ 








8 The Star Sea, n 5 above, 174 at para 5, per Lord Clyde. 
9 ibid at para 6, per Lord Clyde. 

10 As per s 17, n 2 above. 

11 B. Soyer, ‘The Star Sea — a Lode Star?’ [2001] LMCLQ 428, 445. 

12 N. Hird, ‘The Star Sea — the Continuing Saga of Utmost Good Faith’ [2001] JBL 311, 317. 

13 The Star Sea, n 5 above, 189 at para 57, per Lord Hobhouse. Although the former part of the 
statement may be questionable (judging from past judicial annals), it holds up much hope as a 
future guiding principle. 

14 ibid 191 at para 61, per Lord Hobhouse. 
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Although the oft-criticised pre-contractual doctrine may perhaps be too 
inveterate at present to be judicially altered, there continues to be hope for a 
more tempered and balanced development of its post-contractual counterpart. 
Despite the continuing relevance of the doctrine to the post-contractual stage, the 
House of Lords has eschewed the strict liability approach of pre-contractual 
breach which sees the duty being triggered regardless of the bona fides of the errant 
party and accordingly non-disclosure is actionable be it innocent, negligent or 
fraudulent. Their Lordships’ decision has indicated instead that the post- 
contractual duty merely entails honesty and abstention from fraud (at least for 
the area of claim submission), hence conclusively squelching Hirst J’s flirtation 
with a less stringent standard where even in the absence of dishonesty the insured 
could still be ruled as having acted culpably and consequently flouting the post- 
contractual requirement as perceived in The Litsion Pride. The triggering 
standards for pre- and post-contractual breaches should not be the same; as 
explained by Lord Clyde, ‘... the idea of good faith in the context of insurance 
contracts reflects the degree of openness required of the parties at the various 
stages of their relationship’ (ie, not an absolute to be uniformly applied) and while 
‘it is reasonable to expect a very high degree of openness at the stage of the 
formation of the contract, ... there is no justification for requiring that degree 
necessarily to continue once the contract has been made.’!* 


(c) All-or-nothing remedy of avoidance issue remaining unresolved 


Another excess of the pre-contractual doctrine is the sole remedy of avoidance in the 
event of a breach.'® This remedy, as spelt out in sections 17 and 18 of the Marine 
Insurance Act, is viewed as highly inflexible and incommensurate with the degree of 
fault or extent of injury suffered by the aggrieved insurer. In addition, it has proven 
to be a most inadequate remedy when the duty is transposed to the insurer.!” 
The consequence of retrospectivity in the remedy is even more invidious as it 
unravels all previous payments made under the erstwhile extant policy; earlier 
amounts which had been validly paid out need to be disgorged by the insured. 
Hence, the question to be urgently addressed is whether it applies full force in the 
post-contract context. Although the House of Lords unfortunately remained 
ambivalent, the optimist may still glean enough disapproving hints in their 
Lordships’ responses to infer that the stage has perhaps been set for subsequent 
decisions to moderate the worst excesses. Consider, for example, the following 
comments of Lord Scott who admittedly chafed over the difficulties of impugning 


15 ibid 175 at para 7, per Lord Clyde. This view had earlier been advocated by Clarke, n 4 above, at 
para 27-1A2, as endorsed by, for instance, The Royal Boskolis [1997] LRLR 523, 705; The Star 
Sea [1997] 1 Lloyd’s Rep 360 (CA); and The Mercandian Continent, n 6 above, 574-575. 

16 Avoidance has been confirmed to be the exclusive remedy in pre-contractual breach: Banque 
Financiere de la Cite SA v Westgate Insurance Co Ltd [1991] 2 AC 249 (HL). 

17 The dearth of cases on the insurer’s duty of good faith is perhaps due in large to the fact that the 
sole remedy of avoidance has proven to be of little utility to the insured despite the initial 
excitement over the reiteration. See J. Birds and N. Hird, Birds’ Modern Insurance Law (London: 
Sweet & Maxwell, 5“ ed, 2001) 132, and R.M. Merkin, Insurance Contract Law (London: Sweet & 
Maxwell, issue 54, 2001) A4.7-20 and A4.7-21. For a recent unsuccessful case, see Aldrich v 
Norwich Union Life Insurance Co Ltd [2000] Lloyd’s Rep IR 1. The Australian Law Reform 
Commission (ALRC) has also noted that ‘rescission of the contract may be an appropriate 
remedy for insurers but is not likely to be a practical remedy for an insured who has suffered loss 
because of non-disclosure or misrepresentation on the part of the insurer’: Review of Marine 
Insurance Act 1909, Rep 91 (2001), at para 10.101. 
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otherwise unimpeachable claims despite the typical judicial acclamation of non- 
interference in matters of an obiter nature: 


Whether the presentation of such a claim should be regarded as a breach of a continuing 
duty under section 17 that entitles the insurer to avoid the policy with retrospective 
effect, enabling any payments made in satisfaction of previous unimpeachable claims to be 
recovered by the insurer, is more debatable. It is not necessary in the present case to decide 
that point. 


Neither did the enormity of this retrospective remedy in the post-contractual 
context escape the decry of Lord Hobhouse who considered it to be <.. 
anomalous and disproportionate’ as well as ‘... effectively penal’.!? Although he 
added that ‘no principle of this breath is supported by any authority whether 
before or after the Act’,?? he was somewhat less than forthright in offering any 
final prescription and fobbed off the matter to contract by suggesting that the 
remedy to avoid (most likely prospectively) could ‘... derive from express or 
implied terms of the contract.” He did, nevertheless, issue a reminder on the 
grave demerits of the remedy prescribed by section 17: 


An inevitable consequence in the post-contract situation is that the remedy of avoidance of 
the contract is in practical terms wholly one-sided. It is a remedy of value to the insurer and, 
if the defendants’ argument [of exclusive application] is accepted, of disproportionate benefit 
to him; it enables him to escape retrospectively the liability to indemnify which he has ... 
validly undertaken.” 


Although the comment is of obiter value, it casts disdain on any insurer’s shirking- 
of-responsibility tactic and hopefully sets a vigilant tone against free license for 
future cases. Despite all the hype attending The Star Sea, there are other issues 
concerning post-formation scope that remain unresolved. 


Continuing saga in the Mercandian Continent 


The appearance of The Mercandian Continent”? (barely before the decision of The 
Star Sea could be fully assimilated) is certainly welcome as instructive insight may 
be gleaned from this case as to whether the lower courts have been emboldened by 
the House of Lords’ robust about-face injunctions to temper the scope of the post- 
contractual doctrine of good faith (as well as other increasingly popular defences 
such as the insured’s breach of his contractual duty to keep the insurer fully 
advised). 

The dispute originally centred on the negligence suit lodged by the owner of the 
vessel Mercandian Continent against the Trinidadian shipyard which carried out 
the repair work. Complications arose after the staff of the insured shipyard 
fabricated a letter (with forged signatures) for the solicitor of the insurance 
company (which had taken over the defence of the assured) relating to the question 








18 The Star Sea, n 5 above, 207 at para 110 (emphasis added), per Lord Scott. 

19 ibid 187 at para 51, per Lord Hobhouse. 

20 ibid. 

21 ibid 187 at para 52, per Lord Hobhouse. 

22 ibid 189 at para 57, per Lord Hobhouse. 

23 See also The Aegeon (n 7 above) which appeared soon after The Mercandian Continent $ 6 above) 
and will be discussed later (text to n 78). 
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of whether the dispute ought to be heard in Trinidad or referred to London. 
Although this particular document was later found to bear no relevance to the 
merits of the case, the insurer capitalised on the discovery of the forgery to 
discontinue the defence and avoid liability on the basis of the assured’s breach of 
utmost good faith. It was additionally argued (as an alternative basis) that the 
assured, in producing the forged letter without informing the underwriters what 
the former was intending to do, had breached an express general condition to keep 
the insurer fully advised; such a breach was alleged to be of a serious enough nature 
to defeat the claim. Having failed to defend the claim, the shipyard was duly wound 
up by the claimants who thereafter stepped into the assured’s shoes to seek 
recovery from the insurer. Of particular interest are the two primary issues that 
emerged at the Court of Appeal stage: good faith defence and contractual defence. 


(a) Recourse to contractual defence techniques 


It has been observed that insurers nowadays tend to wield the good faith defence 
in tandem with contractual discharge techniques; in particular, there appears to be 
an increasing trend to apply formidable contractual discharge techniques in cases 
involving breaches of terms to cooperate. Attention was drawn to the clause 
concerning the shipyard’s failure to keep the insurer ‘... fully advised in relation to 
all aspects of the occurrence that might give rise to a claim including matters 
concerning the jurisdiction where a claim might be brought and the facts relating 
to any issues about jurisdiction’.”* The first-instance judge (Aikens J) accordingly 
heid that there was a contractual failing on the insured’s part since false 
information had been given as regards the jurisdiction issue. Such terms of 
cooperation, if not styled as precedent to liability (which was also the case for this 
particular dispute), would previously have been considered to be merely collateral 
breach (possibly attracting a cross-claim in damages). In fact, the cooperation 
clause pertains to an ancillary duty but there has been an increasing tendency on 
the part of insurers to accord it fundamental status so that the breach of such 
provisions will then entail serious consequences.”° 

Although contractual defences have actually been always available (since 
insurance policies are basically contractual documents), they had previously been 
consigned to the shadow of more overwhelming insurance defences like non- 
disclosure and warranties. Of late, however, hitherto latent defences such as 
repudiatory discharge and innominate technique (as per Hongkong Fir v Kawasaki 
Kisen Kaisha)” are also being aggressively harnessed. Perhaps resigned to the fact 
that these defences have nowadays gained currency as part of the common 
weaponry available in the insurer’s well-stocked armoury, Longmore LJ (who 
delivered the lead judgment in The Mercandian Continent) unfortunately did not 
offer any adverse comments during the Court of Appeal’s survey of such 
developments. What is of especial interest is the appellate judges’ endorsement of a 


‘different category of term first crafted in the earlier decision of McAlpine v BAI. 


‘namely a term a breach of which was so serious for underwriters that it would 





.24 The Mercandian Continent, n 6 above, 569 at para 12. 


25 See Stoneham v Ocean Railway & General Accident Insurance Co (1887) 19 QBD 237. 

26 See, eg, Alfred McAlpine v BAI (Run-off) [2000] 1 All ER (Comm) 545, [2000] 1 Lloyd’s Rep 437 
(CA); and comments by H.Y. Yeo, ‘Of Cooperation Clauses and Uberrima Fides in Insurance 
Contracts’ [2002] LMCLQ 39. 

27 Hongkong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd [1962] 2 QB 26 (CA). 
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give them a right to reject the claim without having to accept the breach of 
contract as being a repudiation of the contract as a whole.’”® 

Waller LJ (delivering the appellate judgment in the McAlpine case) had to 
examine whether the breach of a notice provision (not styled as a precedent to 
liability) could give rise to repudiation of the entire contract. When considering 
the standard techniques of contractual discharge, he found it necessary to identify 
a fourth category of contractual defence which he loosely referred to as the 
innominate technique (as per Hongkong Fir). Differing from the standard 
innominate term (which allows for a complete discharge of the entire contract 
when the consequences are serious enough), the fourth category coined by Waller 
LJ is more akin to a halfway-house variation of the standard innominate term 
acting as a defence only for the particular claim while leaving the rest of the 
contract intact.?? 

There are, in addition, a number of other points to be highlighted for this newly 
identified fourth technique. At first blush, the remedy spelt out in the modified 
innominate technique bears a striking resemblance to the remedy advocated in 
The Litsion Pride (where Hirst J decided to reject the particular claim without any 
disaffirmation of the contract). However, any similarity is more apparent than 
real. Firstly, Hirst J’s approach (which was later rejected by the House of Lords in 
The Star Sea) was intended to be applicable only to fraudulent (or at least 
culpable) post-contractual breach of utmost good faith whereas mens rea or state 
of mind remains irrelevant for breach of express co-operation clause. Secondly, 
the result spawned by the modified innominate technique dovetails with that 
outlined by Hirst J only for the worst-case scenario entailing serious consequences. 
Hence, any apparent similarity of the end results is merely coincidental as each is 
derived via conceptually different routes of reasoning. Interestingly, the rejection- 
of-claim approach was a result plumbed for by the insurer who had chosen not to 
rely on the technique of repudiation (by way of the assured’s conduct) which could 
be viewed as tantamount to an acknowledgment of the contract’s existence (a 
supposition which the court thought might well be correct). The matter becomes 
perplexing when insurers opt for the halfway-house alternative of the innominate 
technique (with only rejection of claim); this modus entails a consideration of the 
consequences arising from the breach of a contractual term and would presuppose 
the contract’s existence, thereby leading back to the same invidious position that 
the insurers were trying to avoid in the first place (by not pleading repudiatory 
breach). 

These difficulties may be moot for The Mercandian Continent since Aikens J had 
determined from the facts of the case that the underwriters had not suffered any 





28 The Mercandian Continent, n 6 above, 569 at para 14, per Longmore LJ. For examples of recent 
cases arguing this technique, see Glencore International AG v Ryan [2001] EWCA Civ 2051 and 
George Hunt Cranes Lid v Scottish Boiler & General Insurance Co Ltd [2001] EWCA Civ 1964, 
[2002] 1 All ER (Comm) 360. 

29 In fact, the application of this modified innominate technique may produce a result that is not 
dissimilar to the worst-case scenario for the otherwise existing approach of allowing a cross-claim 
in damages for the breach of a minor term: Stoneham v Ocean Railway & General Accident 
Insurance Co, n 25 above. See first-instance approach of Colman J in Alfred McAlpine v BAI (Run- 
off) [1998] 2 Lloyd’s Rep 694. See also R.M. Merkin, Kluwer’s Insurance Contract Law (Kingston 
upon Thames: Kluwer, 2000) C.1.1-34. Ifthe breach entails severe consequences, a successful 
cross-claim in damages can almost extinguish the claim amount and the end result thus 
approximates that for a rejection of claim along the lines of the fourth category envisaged in 
McAlpine, n 26 above. This recently crafted technique has since been incorporated into the more 
recent editions of standard insurance texts (eg, Clarke, n 4 above, at para 26-2G; Merkin, n 17 
above, C1.1-24 and C1.1-33; and Birds, n 17 above, 245). 
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serious consequences as a result of the insured’s fraudulent conduct (or failure to 
advise as the case may be). Even though the contractual defence failed in this 
instance, the prognostication for the assured appears bleaker in the face of a wider 
array of defence weaponry (including contractual defence techniques) now 
recognisably available to the insurer. 


(b) Contractual provisions governing fraud 


Another matter requiring attention pertains to the other contractual defence 
commonly found as a standard provision in property policies as well as on the first 
page of the familiar Lloyds J form (which was issued to the Trinidadian shipyard): 


If the assured shall make any claim knowing the same to be false and fraudulent, as regards 
amount or otherwise, this policy shall become void and all claims hereunder shall be 
forfeited. 


The fraud alleged in The Mercandian Continent pertained to a collateral matter 
relating to the negligence suit which in the first place was supposed to establish the 
assured’s liability. Prior to this, there was no question of making a claim (under a 
liability policy) which could possibly trigger such a clause. In fact, the fraudulent 
letter addressed a jurisdiction issue regarding the establishment of liability under a 
separate negligence suit rather than a direct claim under the policy. 

Despite the presence of such express contractual provisions, breaches have also 
increasingly been the target of post-contractual uberrima fides defences in recent 
years. Exploring this phenomenon, Longmore LJ rightly exposed the less-than- 
lofty motivation of insurers: 


If one asks the question why in general underwriters should wish to avoid the contract [on 
the overarching doctrine of good faith] rather than treat it as discharged (or use the breach as 
a defence to the claim) there can, as I see it, be only two answers: first that since the entire 
contract is to be unwound, they would be able to avoid liability for all other claims that may 
have accrued during the policy year ...; the second answer is that, in order to prove that the 
contract has been discharged (or that there is a defence to the claim), they must show that the 
breach was sufficiently serious in itself or had such serious consequences that the parties can 
no longer be bound to each other (or that they have been seriously prejudiced in fact). 
According to [counsel for the underwriters], none of this is necessary because, pursuant to 
section 17, underwriters can avoid the contract for bad faith, however trivial the act of bad 
faith may be and however unimportant the consequences to-insurers.°° 


Fortunately, the appellate court struck down (in unremitting terms) this 
disingenuous proposition as being ‘... of great width and unsupported by 
authority’.2! Longmore LJ additionally charged that the proper approach in 
instances of post-contractual breach would be to resort to contractual defences 
first?” (in keeping with the moderating tone set out in The Star Sea):* 


. it seems to me that an argument which seeks to start from some extra-contractual 
principle and only, secondly, to consider the contractual position is in danger of starting the 
wrong way round. 











30 The Mercandian Continent, n 6 above, 570 at para 19, per Longmore LJ. See also n 3 above. 
31 ibid. 

32 ibid 568. 

33 See Lord Hobhouse’s comments in The Star Sea, n 5 above, 191 at para 61. 
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... where a contract has been made, it is somewhat perverse to apply to it principles of good 
faith which are traditionally applicable mainly in pre-contract situations. It is much more 
natural to start with the relevant contractual provisions ...** 


Hence, insurers must also assume greater responsibility: more attention ought 
to be paid to foresight and contract planning in adopting extra-judicial techniques 
(e.g. drafting contracts more tightly and accurately to reflect their client’s needs). 
As noted by the House of Lords in The Star Sea, ‘the potential is also there for the 
parties, if they so choose, to provide by their contract for remedies or 
consequences which would act retrospectively.’*° Insurers who do not heed their 
Lordships’ warning to mop up issues of post-contractual breaches via the relevant 
drafting techniques, will no longer enjoy the court’s patronage since judges ‘... 
should be cautious before extending to contractual relations principles of law 
which the parties could themselves have incorporated into their contract if they 
had so chosen.”*” 


(c) Juridical basis 


The appellate judges preponderated towards the view? that the fraud clause in the 
shipyard’s liability policy stemmed from a rule of law?” rather than from a 
contractually implied term as per the bystander rule.*° In this regard, the stance 
adopted here is different from that taken in some other cases*! which subscribed 
to the latter view instead. Such an issue is intimately related to the juridical basis 
of the post-contractual good faith claim (with important bearings on the question 
of remedies which will be discussed shortly). 

The Star Sea had already established that the duty might be triggered post- 
contractually only for the most egregious conduct (e.g. fraud) but then there was 
some uncertainty as to whether fraudulent claims (often made the subject of 
express provisions) could also be assailed by the good faith defence as 
encapsulated in section 17. In Australia, there was ‘... debate over the precise 
legal nature of the doctrine of utmost good faith and, in particular, whether post- 
formation duties should be treated as implied terms of the contract of insurance 
...? and it had been suggested that pre-formation disclosure was derived from 
common law which imposed the ‘obligation ... as an incident of the relationship 
between the parties to the proposal of insurance’*? whereas post-formation duty 
was an implied condition of the contract predicated upon a contractual duty ‘... 








34 The Mercandian Continent, n 6 above, 568 at para 9, per Longmore LJ. 

35 Judicial injunctions on proper drafting had always fallen on deaf ears. See, eg, Re Bradley and 
Essex & Suffolk Accident Indemnity Society [1912] KB 415, 430; Provincial Insurance Co v Morgan 
[1933] AC 240; and English v Western [1940] 2 KB 156, 165. 

36 The Star Sea, n 5 above, 191 at para 61, per Lord Hobhouse. 

37 ibid. 

38 Albeit with some diffidence as Longmore LJ conceded that ‘even this is ... not entirely clear’: The 
Mercandian Continent, n 6 above, 568 at para 11. 

39 ibid. 

40 See The Moorcock (1889) 14 PD 64. 

41 See, e.g. Orakpo v Barclays Insurance Services Co Ltd, n 3 above; and Britton v Royal Insurance 
Co (1866) 4 F&F 905, 906. 

42 ALRC Rep, n 17 above, at para 10.122. 

43 a W Medical Defence Union Ltd v Transport Industries Insurance Co Lid (1985) NSWLR 107, 
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to which the duty of good faith can attach’. The implied-term view proves 
attractive as it admits greater flexibility of remedies (including that of damages) 
whilst an attribution to section 17 has always been presumed to entail the sole 
remedy of avoidance. Unfortunately, the matter remains unresolved in The 
Mercandian Continent: although Longmore LJ found no evidence to indicate that 
Chalmers had fraudulent cases in mind when drafting section 17, the appellate 
court was not prepared to rule out the application of this provision to such 
claims.* 

One wonders why Longmore LJ, having boldly embraced the robust approach 
of distinguishing pre- and post-contractual breaches (as regards lack of co- 
extensive content), could not have proceeded to the next step of attributing a 
different juridical basis to each (as had been argued elsewhere)"” so as to obviate 
the rather contorted glosses which the appellate court had to conjecture in order to 
circumscribe the draconian effects of section 17. All the disquiet and ackwardness 
encountered when attempting to gel the scheme of remedies, pointed towards the 
possibility of there having been some serious misapplication of the doctrine thus 
far.” Taking another brief look at Australia for a different perspective, one finds 
that ‘there is some Australian authority suggesting that post-contractual duties of 
utmost good faith have a different basis from pre-contractual duties.’** 
Unfortunately, Longmore LJ and his fellow appellate judges preferred not to 
commit themselves on the different-basis stand and opted instead to tighten the 
ambit of the post-contractual duty by crafting the technique of restricting 
avoidance and awarding the appropriate remedy in an attempt, to resolve the 
quandary. On this score, it is interesting to note that The Aegeon”? (which will be 
discussed shortly) has sided with those advocating the exclusion of fraudulent 
claims from the scope of section 17. 


Hint of post-formation retreat 


It had been argued earlier” that the House of Lords’ judgment in The Star Sea did 
proffer some hope (though somewhat tempered) for the insured: no longer could 
insurers brazenly capitalize on their gains from the pre-contractual arena to fortify 
themselves when dealing with post-contractual cases. Intent on damage control, 
Longmore LJ reiterated the caution sounded in The Star Sea against any 
insistence on resorting to the patently-draconian doctrine of retrospective 
avoidance: 


Where the application of the proposed principle would simply serve the interests of one party 
and do so in a disproportionate fashion, it is right to question whether the principle has been 





44 ibid 110 and 112. 

45 The Mercandian Continent, n 6 above, 572 at para 25. Emulating Lord Hobhouse’s approach in 
The Star Sea (n 5 aes) Longmore LJ thought that the problem should best be resolved by 
parties’ contractual stipulation. 

46 See, e.g. H.N. Bennett, ‘Mapping the Doctrine of Uberrima Fides in Insurance Contract Law’ 
[1999] LMCLQ 165, 213; S. Henchliffe, ‘Insurance Claims: Fraud and the Duty of Utmost Good 
Faith’ (1997) 8 ILJ 210, 222-224; and ALRC Rep, n 17 above, at paras 10.125 and 10.126. 

47 See Banque Financiere de la Cite SA v Westgate Insurance Co Ltd, n 16 above, for controversial 
stand on remedies. Note also the hint of remorse concerning the development of the non- 
disclosure doctrine in The Star Sea, n 5 above, 198 (per Lord Hobhouse) and 207 (per Lord Scott). 

48 ALRC Rep, n 17 above, at para 10.127. 

49 n 7 above, 634. See text to n 78 for fuller discussion. , 

50 See text to n 12. 
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correctly formulated or is being correctly applied and it is right to-question whether the 
codifying statute from which the right contended for is said to be drawn is being correctly 
construed.* 


This bold articulation signifies a remarkable turn-around of mindset from the 
previous attitude of judicial resignation amply . demonstrated by the exasperation 
expressed by Lawton LJ in Lambert v CIS:? 


Much as I sympathise with the point of view which was put forward by [counsel for the 
insured], I cannot accept that it can alter the law ...; such injustices [in the non-disclosure 
doctrine] as there are must now be dealt with by Parliament, if they are to be got rid of at all. 


It would be interesting to enquire whether the Banque Financiere v Westgate” 
decision might have been affected if these recent about-face injunctions had been 
issued earlier. With avoidance being the only remedy open to the insured if the 
insurer had been guilty of acting in bad faith, it was not surprising to find that 
there were hardly any opportunities for the reciprocal nature of the duty of 
disclosure to develop i in accordance with the original rationale (as, enunciated by 
Lord Mansfield in the eighteenth-century case of Carter v Boehm).*4 Little wonder 
then that Longmore LJ pointedly remarked that ‘a novice could be forgiven for 
thinking that the only duty of disclosure is by the insured ...’°° and not equally by 
the insurer as well. 


(a) Requirement of inducement 


Extending beyond The Star Sea’s admonition of vigilance, Longmore LJ ventured 
to rein in the ambit of post-contractual breach. Weaving the requirements of 
materiality and inducement into the bald assertion of good faith, the appellate 
judge made it more onerous for the insurer to avoid the contract. The additional 
requisites (to be applied mutatis mutandis) were based on his inference of 
parliamentary intention that ‘... avoidance by reason of post-contract matters 
should be subject at least to the same requirements as avoidance by reason of 
matters pre-contract.’°° Fraternal support was also lent by the schematic layout of 
the adjoining provisions enjoining materiality as well as by the general law 
requiring inducement as spelt out in Pan Atlantic v Pine Top. 

In particular, Longmore LJ emphasised that ‘... the requirement of inducement 
which exists for pre-contract lack of good faith must exist in an appropriate form 
before an underwriter can avoid the entire contract for post-contract lack of good 
faith’.** For an insurer to resort to retrospective avoidance (which is an even more 
extreme remedy than the contractual remedies for breach of contract and 


51 The Star Sea, n 5 above, 191 at para 61, per Lord Hobhouse (cited by Longmore LJ, n 6 above, 
573 at para 25). 

52 Lambert v Cooperative Insurance Society Ltd [1975] 2 Lloyd’s Rep 485, 491, per Lawton LJ. See 
also Law Commission’s observations in Jnsurance Law Non-Disclosure and Breach of Warranties, 
Law Com Rep 104 (Cmnd 8064), at para 3.19. 

53 n 16 above. 

54 (1766) 3 Burr 1905, 97 ER 1162. 

55 The Mercandian Continent, n 6 above, 570 at para 21, per Longmore LJ. 

56 ibid 573 at para 26, per Longmore LJ. Unfortunately, the Act made no specific reference to the 
post-formation duty which arguably is at most captured under the general rubric of s 17. 

57 Pan Atlantic Insurance Ltd v Pine Top Insurance Co Ltd [1995] 1 AC 501. 

58 The Mercandian Continent, n 6 above, 573 at para 26, per Longmore LJ. 
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repudiation already available to underwriters), ‘there must ... be at least the same 
quality of conduct as would justif fy the insurer in accepting the insured’s conduct 
as a repudiation of the contract.’ This was viewed by the appellate court as the 
only way that ‘... the requirement of inducement for pre-contract conduct 
resulting in avoidance can be made to tally with the post-contract conduct said to 
entitle the insurer to avoid the contract’, hence achieving some symmetry of 
form between the pre- and post-contract operational aspects of section 17. 

The process of deductive logic led Longmore LJ to equiparate the post- 
contractual good faith doctrine (in insurance law) with that of contractual 
remedies: ‘It is, in my judgment, only appropriate to invoke the remedy of 
avoidance in a post-contractual context in situations analogous to situations 
where the insurer has a right to terminate for breach.’®! He thereafter proceeded to 
list the following criteria for dealing with fraudulent claims: 


(i) ‘the fraud must be material in the sense that the fraud would have an effect on 
underwriters’ ultimate liability as Mr Justice Rix held in Royal Boskalis ...’° 
and 

(ii) ‘... the gravity of the fraud or its consequences must be such as would enable 

the underwriters, if they wished to do so, to terminate for breach of 
contract.’ 


As such, the factual conclusion in The Mercandian Continent is that the deliberate 
fabrication of the document .on the collateral jurisdiction issue bore no legal 
relevance to the insured’s liability under the policy. 


(b) Attendant difficulties 


The adumbrations discussed in the preceding sub-section appear to be a fusion of 
many principles. There are, unfortunately, attendant difficulties. To begin with, 
the line between materiality and inducement seems blurred with the two requisites 
apparently coalesced; for instance, materiality as defined by Longmore LJ has 
arguably subsumed the inducement requisite. The appellate court’s emphasis that 
‘the fraud must be material in the sense that the fraud would have an effect on 
underwriters’ ultimate liability* suggests that there must be a finding of direct 
nexus between errant conduct and final result. Transposing this nexus to the pre- 
contract stage, the test of materiality in a non-disclosure setting should thus 
consider whether the particular insurer would have come to a difference in 
decision had he known the facts (rather than whether the prudent insurer would 
have wished to be apprised of the facts). 

Longmore LJ’s articulation brings to mind the argument that perhaps the more 
accurate test for pre-contractual materiality ought to have been the decisive 
influence test. This would then have subsumed the requisite of inducement 





59 ibid. 

60 ibid. 

61 ibid 575 at para 35, per Longmore LJ. 

62 ibid. 

63 ibid. 

64 See text to n 62. 

65 Urged on first by Lloyd J (as he then was) in Container Transport International Inc v Oceanus 
Mutual Underwriting Association (Bermuda) Ltd [1982] 2 Lloyd’s Rep 178, but later rejected upon 
appeal [1984] 1 Lloyd’s Rep 476 (CA), as well as in Pan Atlantic Insurance Co y Pine Top 
Insurance Co Ltd [1995] AC 501 (HL), [1993] 1 Lloyd’s Rep 496 (CA). 
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within the definition of materiality, hence dispensing with the need for a separate 
inducement limb.® Also fuzzy is the line separating the materiality test for the pre- 
contractual scenario (where it is objective and refers to the hypothetical insurer) 
and the inducement test (which is subjective and calls for examination of the 
particular insurer’s response). The language employed by the appellate court in 
The Mercandian Continent suggests that one has to look at the impact on the 
insurer’s ultimate liability (ie, particular insurer’s test). The American courts suffer 
from the same quagmire too as they similarly do not clearly draw any distinction 
between materiality and inducement even in the pre-contractual disclosure duty 
for marine insurance law;*” be that as it may, in the United States inducement is 
required for the materiality test (decisive influence) and has also been made a 
separate requirement. 

The problem concerning the ambit and meaning of inducement has to be 
addressed as well. For the pre-contract doctrine, materiality is separate, from the 
test of inducement in which the latter is admittedly a judicial invention.® In fact, 
inducement in the pre-contract doctrine is also not free from difficulties. It is 
generally regarded not as decisive inducement but rather as inducement in the 
general contract sense (ie, need not be the sole inducement so long as the matter is 

. actively present to the mind of the representee’? and plays at least a minor 
part in contributing to the contract’s formation). As regards burden of proof, 
there additionally appears to be a prima facie presumption of inducement.’ 
Transposing this to the post-contractual situation, one needs to ask whether the 
insurer should be decisively induced or whether very little is expected as in the 
contractual Edginton v Fitmaurice type which merely requires that it be a factor in 
the innocent party’s mind. The latter standard prevailing in the pre-contract 
operation of good faith is apparently a far cry from the much higher standard 
exacted by Longmore LJ for the post-contractual counterpart (with the court’s 
language equating material influence with causal relevance and that of serious 
prejudice to the insurer).’”* With this emphasis on ensuing consequences, one can 
hardly see any place for the prima facie presumption of inducement (pre-contract 
operation) as arguably suggested by Lord Mustill. Hence, the inducement required 
in The Mercandian Continent appears to be that of strong causative inducement as 
opposed to the much lower threshold required in contract law. This inconsistency 
strongly suggests that once again the application of the inducement concept in pre- 








66 See S.C. Derrington, ‘The Requirement of Inducement and the Concept of Materiality in Section 
24 of the Marine Insurance Act 1909’, (2000) 11 ILJ 236, 248-249. 

67 See T.J. Schoenbaum, ‘The Duty of Utmost Good Faith in Marine Insurance Law: a 
Comparative Analysis of American and English Law’, 29 J. Maritime Law & Commerce 1, 27. 
See also T.J. Schoenbaum, Key Divergences between English and American Law of Marine 
Insurance (Centreville: Cornell Maritime Press, 1999) 176-177. 

68 ibid 28. 

69 As asserted in ALRC Rep, n 17 above, at para 10.40. 

70 Edginton v Fitzmaurice (1884) 29 ChD 459, 483, per Bowen LJ. See also ALRC Rep, n 17 above, 
at paras 10.41 and 10.42, However, see the recent case of Assicurazioni Generali SpA v Arab 
Insurance Group (BSC) [2002] EWCA Civ 1642, [2002] All ER (D) 177, at paras 59 and 62 where 
Clarke LJ suggested a higher threshold of inducement involving the ‘but for’ test; contra 
dissenting view of Ward LJ at paras 218 and 219. 

71 See especially Lord Mustill’s comments in Pan Atlantic Insurance Co v Pine Top Insurance Co Ltd 
[1994] 3 All ER 581, 610 and 617; contra Lord Lloyd’s comments at 637. See also ALRC Rep, n 17 
above, at paras 10.43 and 10.44; Birds, n 17 above, 112-113; and Merkin, n 17 above, A.4.3-20 to 
A.4.3-23 and A.4.3-35. Cf Clarke, n 4 above, at para 23-2A1; and Schoenbaum, n 67 above, 29-30. 
Note aye Clarke LJ’s views in Assicurazioni Generali SpA v Arab Insurance Group (BSC), ibid at 
para 62. 

72 The Mercandian Continent, n 6 above, 574. 
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contract situations had perhaps been misconceived; as Schoenbaum has pointed 
out, ‘the assumption by the majority in Pine Top that the inducement requirement 
cures the defects in the materiality analysis and that there is no need for the 
decisive influence test, demands careful scrutiny.’”? 

That Longmore LJ has been unabashed in forging the test completely from 
contractual discharge techniques, is evident from the language he employed: 


(i) ‘... conduct relied on be as serious as conduct which would be viewed as 
repudiatory’”4 


(ii) ‘... conduct of the assured ... be causally relevant to underwriters’ ultimate 
liability’”° 
(iii) ‘... same concept as that underwriters must be seriously prejudiced by the 


fraud complained of before the policy can be avoided.’ 


Unfortunately, the differences among the various contractual techniques have 
largely been overlooked. The appellate judge’s focus (if one discounts the 
condition/warranty classification discharge technique) is directed more specifically 
at the technique of renunciation (or repudiation) and the technique of the 
innominate term but the distinction between these two techniques has not been 
spelt out. As for renunciation, the emphasis is on the guilty assured’s conduct as to 
whether it gives the impression that he is not going to fulfill his part of the bargain 
and there is no call to consider the consequences of the breach. In contrast, the 
innominate technique presupposes a direct nexus between breach and final loss 
and thus calls for an evaluation of the consequences caused by the breach. Of the 
two techniques, only the latter runs antithetical to the fundamental tenet in pre- 
contract non-disclosure doctrine that the final loss need not be connected with the 
breach.” -As discussed earlier, there is no symmetry in terms of the fundamental 
elements required in the pre- and post-contractual doctrines: strict liability is 
imposed for pre-contract breaches in that non-disclosure can be innocent whereas 
only the most egregious conduct (ie, fraud and not even culpable conduct) 
qualifies as breach of post-contractual good faith. There is, in addition, no 
symmetry in terms of when the retrospective remedy is to be triggered. Although 
there is effusive lip-service paid to the consuming desire for symmetry, the post- 
contractual doctrine as outlined by Longmore LJ bears little correspondence to its 
pre-contractual counterpart. Nevertheless, one can hardly expect any tears to be 
shed for what is, in fact, a newly-morphed creature born of judicial desire to 
redress an otherwise harsh doctrine. 

At first blush, the result has an attractive breadth to it. The appellate court has 
sought to stem any possible runaway development of the post-contractual 
doctrine (as has been the case for the pre-contractual counterpart). Actually, this 
decision showcases judicial pioneering efforts in developing a totally different 
doctrine: some form of contractual hybrid or symbiosis has been forged from two 
particular contractual techniques. 





73 See Schoenbaum, n 67 above, 28. 

74 The Mercandian Continent, n 6 above, 573 at para 26, per Longmore LJ. See also renunciation 
technique in Decro-wall v Marketing Ltd [1971] 1 WLR 361, 380. 

75 ibid 574 at para 28, per Longmore LJ. 

76 ibid. 

77 This has been recognised to be an extreme feature of English law: The Star Sea, n 5 above, 198, per 
Lord Hobhouse. See also ALRC Rep, n 17 above, at para 10.147. Nevertheless, the Law 
Commission had not thought it necessary to introduce the nexus test: Insurance Law Non- 
Disclosure and Breach of Warranties, Law Com Rep 104 (Cmnd 8064), at para 4.89. 
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Despite Longmore LJ’s efforts in circumscribing the post-contractual doctrine, 
the judicial endeavour falls short of excising the concomitant feature of 
retrospectivity (when previously the issue was almost entirely governed by 
contractual terms and left to counsel’s drafting dexterity). Hence, the doctrine’s 
scourge on the insured continues, in theory, to hold sway even post-contractually. 


(c) Impact of The Aegeon 


Also adding to the fray is The Aegeon”? where the underwriters contested the claim 
lodged by the owner of the ferry Aegeon under a hull-and-machinery port-risks 
policy which contained a warranty against hot works on board the vessel (unless 
covered by a certificate from London Salvage Association). The ship had been 
destroyed by fire on 19 February 1996 whilst undergoing maintenance at a Greek 
harbour and the proceedings originally focussed on the alleged breach of warranty 
relating to the minor repair incidents reported by the insured where hot works had 
been carried out on board the vessel prior to the accident. After the underwriters 
learned during disclosure proceedings in 2001 that there had additionally been hot 
works of a substantial nature from as early as 1 February 1996 (i.e. before the 
cover purportedly arranged with London Salvage Association), they applied to 
avoid the policy for fraud. However, the first-instance judge (Toulson J) did not 
grant them leave to amend their defence and the appellate court had then to 
grapple with ‘... the uncertainties regarding the potential overlap between, and the 
effects of, the common law rule regarding fraudulent claims and the general duty 
of good faith recognised under section 17.7 

Mance LJ (who delivered the lead judgment) was not particularly enthusiastic 
about the post-contractual application of section 17 and he ‘... hope[d] that the 
House of Lords judicially or Parliament legislatively might one day look at the 
point again’.®° Unhappy with ‘... the present imperfect state of the law fettered as 
it is by section 17’, the appellate judge put forward, as his ‘... tentative view of an 
acceptable solution’, the bold but welcome proposal to ‘... treat the common law 
rules governing the making of a fraudulent claim (including the use of fraudulent 
device) as falling outside the scope of section 17 ... [and] on this basis no question 
of avoidance ab initio would arise.’®! Fraudulent claims would accordingly be 
governed by the common law rules or left to contractual stipulation as per The 
Star Sea;®* although this may appear ‘paradoxical ... in relation to a type of fraud 
which one might think paradigmatic of want of good faith, the result could be 
welcome as a means of limiting the scope of the more draconian section 17.8? 

The Aegeon has thus tightened the screws further to clamp The Litsion Pride 
which spearheaded the intimate linkage between fraudulent claims and breach of 
utmost good faith. Will there be much practical content left for the post- 
contractual duty of good faith after this excision? The Mercandian Continent 
maintains (despite the judges’ expressions of grave unhappiness) that the post- 
contractual good faith doctrine continues to apply until the commencement of 
litigation and is, in fact, intended to be expansive; in Longmore LJ’s view, ‘... the 





78 n 7 above. 

79 ibid 625 at para 21, per Mance LJ. 

80 ibid 622 at para 13, per Mance LJ. 

81 ibid 633-634 at para 45, per Mance LJ (who also referred to Bennett’s article, n 46 above). 
82 See ibid 625 for Mance LJ’s tersely-worded reliance on The Star Sea, n 5 above, 193. 

83 ibid 625 at para 21, per Mance LJ. 
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giving of information, pursuant to an express or implied obligation to do so in the 
contract of insurance, is an occasion when good faith should be exercised’®* and 
the scope should not be rigidly limited to the two categories specifically identified 
by counsel for the insured and accepted by Aikens J at first instance.® 
Nevertheless, The Aegeon appears to have reduced the possible range of 
application to a pale shadow. For those post-contractual situations where section 
17 can be incontrovertibly applied (as affirmed by Longmore LJ), other 
contractual techniques may be more apposite (e.g. repudiatory discharge and 
innominate technique as discussed earlier).8° Even when theoretically applicable, 
the post-contractual good faith doctrine has now been saddled with ‘... a 
combination of pre-conditions to that section’s operation, which in practice must 
make it a rare case indeed when it will ever be relevant.’®” Perhaps it is pointless to 
pretend that uberrima fides continues to have a post-contractual role to play. 

Also discussed in The Aegeon is the distinction between a fraudulent claim 
(where the insured ‘... has suffered no loss or only a lesser loss than that which he 
claims’) and a fraudulent device (where the insured did suffer loss but he ‘... seeks 
to improve or embellish the facts surrounding the claim by some lie’).® Whilst at 
common law there is consensus that a fraudulent claim ought to result at least in 
the forfeiture of the claim, the position regarding fraudulent devices has hitherto 
been more ambivalent. Although Toulson J refused to allow an originally genuine 
claim to be subsequently tainted by a fraudulent device and thereby turned into a 
fraudulent claim, Mance LJ opted for a stricter approach when he proposed ‘... to 
treat the use of a fraudulent device as a sub-species of making a fraudulent claim 
... [and] to treat as relevant for this purpose any lie directly related to the claim to 
which the fraudulent device relates ...°”° To preclude the possibility of 
underwriters exploiting obviously irrelevant or trivial lies, the appellate judge 
added that the fraudulent device, if believed, should tend ‘... to yield a not 
insignificant improvement in the insured’s prospects — whether they be prospects 
of obtaining a settlement, or a better settlement, or of winning at trial’.”° 

The result which Mance J arrived at (after some dexterous balancing) can be 
viewed as striking a healthy compromise. With the scope of fraudulent claims now 
broadened by The Aegeon (on public grounds of deterring dishonesty),”! a high 
standard of integrity is henceforth expected of the insured when filing claims — 
almost like, loosely speaking, imposing utmost good faith — and the insurance 
industry will undoubtedly benefit from this intolerant attitude towards fraudulent 
devices. On the other hand, the appellate judge has attempted to ensure that the 
penalty will not be disproportionate to the insured’s wrong (by precluding the 
application of section 17 to fraudulent claims) and he additionally affirmed that 





84 The Mercandian Continent, n 6 above, 576 at para 40, per Longmore LJ. 

85 See ibid 575 at para 34 where Longmore LJ commented on Aikens J’s acceptance of the 
proposition that ‘... the operation of section 17 can be artificially limited to the two categories ... 
viz (1) cases analogous to the pre-contract context and (2) fraudulent claims.’ 

86 See text to n 27. 

87 The Aegeon, n 7 above, 633 at para 44, per Mance LJ. 

88 ibid 628 at para 30, per Mance LJ. 

89 ibid 633-634 at para 45, per Mance LJ. 

90 ibid 634 at para 45, per Mance LJ. 

91 Mance LI (ibid 622 at para 14) cited Lord Hobhouse’s rationale (n 5 above, 191 at para 62): ‘The 
fraudulent insured must not be allowed to think, “If the fraud is successful, then I will gain; if it is 
unsuccessful, I will lose nothing”.’ See also Direct Line Insurance PLC v Khan [2001] EWCA Civ 
1794, CA, and Galloway v Guardian Royal Exchange (UK) Ltd, n 3 above, for other decisions 
with censorious attitudes towards fraud. 
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this much-dreaded provision is superceded by the rules of procedure once hostile 
litigation has commenced. 


Conclusion 


The post-contractual uberrima fides doctrine appears to be in a state of flux, with 
recent cases offering fresh insight into the issue of contractual techniques which 
had previously flowed in a separate tributary but which are now merging back into 
the mainstream insurance doctrines. Longmore LJ’s approach also reflects the 
sedulous efforts of judges in denying insurers yet another liability-avoidance 
defence which would further strengthen their already-fortified position. There is 
certainly a need to make amends for past excesses and The Mercandian Continent 
seeks to pass on the spirit boldly articulated in The Star Sea. 

However, the latest slate of insurance-related judgments has unfortunately not 
ensured that there is complete consistency in the manner the doctrine is applied to 
pre- and post-contractual situations. Resorting to judicial invention may not be 
totally defensible in general and it would have been a neater solution to either 
unambiguously exclude the post-contractual doctrine from the ambit of section 17 
or attribute to it a different juridical basis in order to avoid the glosses and 
contrivances in the judicial interpretation of this particular provision.” In view of 
the additional light shed by The Aegeon, one wonders whether it would be more 
expedient to scuttle the post-contractual good faith doctrine altogether. After all, 
Chalmers had (when compiling his digest a century ago) ‘... included what is now 
section 17 without any explanation of how (if at all) he envisaged any post- 
contract requirement of good faith would work in practice.°? With Mance LJ’s 
caution that the matter ‘... merits further examination before the common law 
commits itself’,”* it is perhaps time for legislative reform to address what Lord 
Hobhouse had described as the ‘... more extreme features of the English law 
which allow an insurer to avoid liability on grounds which do not relate to the 
occurrence of the loss.’? 





92 See text to n 38. 

93 The Mercandian Continent, n 6 above, 572 at para 22, per Longmore LJ. 

94 The Aegeon, n 7 above, 629 at para 32, per Mance LJ. 

95 Note remorse detected in The Star Sea, n 5 above, 198 at para 79, per Lord Hobhouse. 
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‘Unsafe’ Convictions: Defining and Compensating 
Miscarriages of Justice 


Stephanie Roberts* 


Introduction 


The names of the Guildford Four, the Birmingham Six, the Maguire Seven, the 
Bridgewater Four and many others are synonymous with the term ‘miscarriages of 
justice.’ Scenes of jubilation outside the Royal Courts of Justice with freed 
appellants proclaiming they had been ‘found innocent’ were commonplace at the 
beginning of the 1990s. Although this may represent the media and public 
perception of a ‘miscarriage of justice,’ in 1999 the Court of Appeal held in R v 
Mullen’ (no 1) that the term could also apply to those situations where, although 
satisfied that the appellant was factually guilty, the conviction was quashed as a 
result of ‘a blatant and extremely serious failure to adhere to the rule of law.’ 

Nicholas Mullen’s conviction had been declared unsafe? after material had been 
disclosed eight years after the original trial which revealed that the police, MI6, 
the Security Service and officials from the Foreign Office and the Home Office had 
colluded with the authorities in Zimbabwe to procure Mullen’s deportation in 
circumstances contrary to Zimbawean law and internationally recognised human 
rights. It was argued on appeal that this was an abuse of process, and the quashing 
of the conviction was the appeal court’s way of marking its disapproval of the 
behaviour of the prosecuting authorities in bringing Mullen to trial.* 

Following his release, Mullen applied for compensation under the statutory 
scheme” which is set out in section 133(1) of the Criminal Justice Act 1988: 


Where a person has been convicted of a criminal offence and when subsequently his 
conviction has been reversed or he has been pardoned on the ground that a new or newly 
discovered fact shows beyond reasonable doubt that there has been a miscarriage of justice, 
the Secretary of State shall pay compensation for the miscarriage to the person who has 
suffered punishment as a result. 


The section was enacted to give effect to the United Kingdom’s obligations under 
Article 14(6) of the International Covenant on Civil and Political Rights TCCPR). 











* Law Department, London School of Economics. I am very grateful to David Schiff, Richard 
Nobles and the anonymous referee for commenting on earlier drafts of this case note. 


1 [1999] 2 Cr App R 143. 

2 ibid 156. 

3 Criminal Appeal Act 1995, s 2(1). 

4 The abuse of process ground can be contrasted with the s 78 of the Police and Criminal Evidence 
Act which allows the trial judge to exclude illegally obtained or unfair evidence if it is deemed it 
would have ‘an adverse effect on the fairness of the proceedings.’ The Court of Appeal has held 
that the exclusion of evidence under s 78 is not to mark the disapproval of the behaviour of the 
prosecuting authorities as the power only relates to the fairness of the trial. See the speech by Auld 
LJ in Chalkley and Jeffries [1998] 2 Cr App R 79, 107. For criticisms of this, see generally A. Choo 
and S. Nash ‘What’s the matter with section 78’ (1999) Crim LR 929. 

5 Mullen also applied under the ex gratia scheme whereby the Home Secretary has a discretion to 
award compensation which falls into specified categories as set out in the written statement to the 
House of Commons on 19 November 1985 (HC Deb vol 87 col 691-692) but this case note only 
refers to the statutory scheme. 
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The Act does not define what is meant by a ‘miscarriage of justice’ but it does state 
that compensation is only payable when a convicted person has been pardoned or 
a conviction quashed on an appeal out of time, or on a reference to the Court of 
Appeal by the Criminal Cases Review Commission. The rationale for this is that it 
has to be a decision which is no longer open to challenge under the normal judicial 
process so if a conviction has been quashed within the usual time limits® the 
appellant will not be eligible for compensation. This gives effect to the Article’s 
intentions that compensation should be paid where a new fact has emerged and 
where the normal working of the judicial system has not revealed the wrongful 
conviction.’ Although it is the Secretary of State who determines eligibility, the 
amounts awarded are determined by an independent assessor. 

Mullen’s request for compensation was refused by the Home Secretary and 
he applied for judicial review of that decision. The case of R (on the application of 
Nicholas Mullen) v The Secretary of State for the Home Department 8 (no 2) raised 
the issue of how miscarriages of justice are defined under the Criminal Justice 
Act as Mullen had satisfied the appeal out of time requirement and the 
Administrative Court accepted that the abuse of process was a ‘newly discovered 
fact,’ therefore the issue for the court was whether the discovery of the abuse of 
process had showed beyond a reasonable doubt that there had been a miscarriage 
of justice. 

In the Administrative Court, Brown LJ agreed with the Home Secretary that 
Mullen had not suffered a ‘miscarriage of justice’ for the purposes of section 133 
as the term was interpreted to apply to those individuals who are ‘proved 
innocent.’ This judgment was problematical in three respects. Firstly, it implied 
that illegal or unfair behaviour by the prosecuting authorities was acceptable as 
long as the end justifies the means; secondly, it asserted the importance of the 
factual guilt of the appellant and the insignificance of rights and fairness at a time 
when the Human Rights Act has highlighted the importance of procedural 
fairness under Article 6 in the appellate process; and thirdly, although at first sight 
the proposition that only innocent people wrongfully convicted can claim 
compensation is a straightforward one, this judgment made it extremely difficult 
to satisfy the test in section 133 as the Court of Appeal declares convictions 
unsafe, it does not declare people innocent. 

The Administrative Court decision has now been reversed by the Court of 
‘Appeal? (Mullen no 3) which has held that proof of innocence is not a prerequisite 
of entitlement to statutory compensation. It is submitted that this decision is 
correct for three reasons. Firstly, it reconciles the test for quashing convictions 
under the Criminal Appeal Act and the test for claiming compensation under the 
Criminal Justice Act; secondly, it restores the presumption of innocence in both 
the criminal and civil process; and thirdly, it asserts the importance of rights and 
fairness in relation to what constitutes a miscarriage of justice. 








6 There is a 28 day time limit after conviction to lodge a ‘notice of an application for leave to 
appeal’ which can be extended at the discretion of the Court of Appeal, the Registrar or the 
Deputy Registrar. For a discussion on the reasons for granting an extension of time see the 
judgment given by Lord Bingham CJ in R v Hawkins [1997] 1 Cr App R 234. 

7 Earl of Caithness, HL Deb, col 739 29 October 1987. 

8 [2002] 1 W L R 1857. 

9 R (on the application of Nicholas Mullen) v Secretary of State for the Home Department [2002] 
EWCA Civ 1882. 
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In the Administrative Court, Mullen had argued that his conviction ‘was no less a 
miscarriage of justice because it was consequent upon a trial which ought not to 
have taken place at all than he had been rightly tried but wrongfully convicted.’ 
He was relying on the appeal (Mullen no 1) judgment of Rose LJ who had 
declared, with recourse to the Oxford English Dictionary, that ‘unsafe’ meant 
‘likely to constitute a miscarriage of justice.’ The issue for the Administrative 
Court was whether all convictions declared unsafe amounted to a miscarriage of 
justice for the purposes of section 133. 

The Home Secretary had counter-argued that as section 133 was enacted to give 
effect to the United Kingdom’s treaty obligations undertaken upon ratification of 
the ICCPR, ‘miscarriage of justice’ in section 133 bears the same meaning as in 
Article 14(6) of the Covenant. The Home Secretary then argued that the Court 
should have regard to Article 3 of the Seventh Protocol to the European 
Convention on Human Rights (ECHR) as it precisely reproduces the language of 
Article 14(6) and the Explanatory Report to the protocol which states that: 


the intention is that States would be obliged to compensate persons only in clear cases of 
miscarriages of justice, in the sense that there would be a clear acknowledgement that the 
person concerned was clearly innocent. 


The Seventh Protocol to the ECHR has never been ratified by the United 
Kingdom, however, in the Administrative Court, Brown LJ accepted arguments 
by the Home Secretary that the Explanatory Report was a legitimate aid to the 
construction of an international obligation and stated: 


In short, a miscarriage of justice in the context of section 133 means the wrongful conviction 
of an innocent accused. Compensation goes only to those ultimately proved innocent, not to 
all those whose convictions are adjudged unsafe....Although, as prosecuting counsel in 
Mullen submitted and the Court of Appeal held, the word ‘unsafe’ can refer to a miscarriage 
of justice in the round, including such abuse of process as would have ‘prevented proceedings, 
that is not the sense in which the expression is used in section 133.! 


The implications of this decision are that those appellants whose convictions have 
been quashed on the basis that there has been a pre-trial irregularity or that 
evidence was obtained illegally or unfairly will not be able to claim compensation 
under section 133 unless they can show that, in addition, they are in fact innocent. 
If the appellant is judged to be guilty by the appeal court or pleads guilty’! but has 
his conviction quashed, the behaviour of the prosecuting authorities will not be 
taken into account by the Home Secretary when deciding who is awarded 
compensation under the statutory scheme, regardless of how illegal or unfair that 
behaviour has been. 

In reversing the decision in the Court of Appeal, Schiemann LJ rejected the 
arguments of the Home Secretary and decided that, firstly, the words ‘in the sense 
that there would be a clear acknowledgement that the person concerned was 











10 See n 8 above, 1864. 

11 See R v Bhatti (CA, unreported, transcript 19 December 2000) which followed the reasoning in 
Mullen (no 1) and quashed the conviction despite the guilty plea of the appellant as the 
prosecution had relied on a report from a police officer which was ‘fatally flawed.’ 
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clearly innocent’ in the Explanatory Report could have been interpreted in two 
ways: 


It may well be that the words were intended as indicating what was understood as being 
comprised within the concept of miscarriage of justice. On the other hand, it is perhaps 
arguable that all that was meant was that the payment of compensation would be the 
acknowledgement that the person concerned was innocent. 


Secondly, after reviewing the travaux preparatoires of the ICCPR, he rejected the 
conclusion of the Administrative Court -that Article 14(6) used the words 
‘miscarriage of justice’ in the narrow sense of meaning that innocence had to be 
proved: 


All that seems to indicate that all were agreed that the concept of miscarriage of justice was 
used in its wider rather than its narrower sense. There is absolutely no suggestion that the 
parties understood that there was a requirement that innocence be proved.' 


Thirdly, he did not think that the Covenant should be relied upon as a source for 
the meaning of ‘miscarriage of justice’ in section 133: 


I see no reason, particularly in a statute which makes no mention of the Covenant in its long 
title or elsewhere, to give the phrase ‘miscarriage’ a strained construction in order to fit in 
with what is alleged to be its meaning in the Covenant. Thus I do not regard the meaning in 
the Covenant as being crucial to the success or failure of this appeal.!4 


And fourthly, he rejected the view of the Administrative Court that ‘it simply 
makes no sense to talk in terms of an abuse of process showing beyond reasonable 
doubt that there had been a miscarriage of j Justice.’ 5 Schiemann LJ conceded that 
if “Mr Mullen did engage in the dastardly conspiracy of which he stood accused, 
then imprisonment was an appropriate punishment for him’ but if the Court of 
Appeal had quashed the conviction as a result of the abuse of process, he did ‘see 
nothing odder about compensating him for having been there’ as ‘that has the 
advantage of being consistent with the presumption of innocence which I see as 
being in play in this type of case.’! 
His overall conclusions were: 


In a case where this court has quashed a conviction the presumption of innocence requires 
that Acts of Parliament are to be interpreted on the basis that it is not intended that the state 
should proceed on the basis that a wrongly convicted man is guilty. Had Parliament intended 
that compensation should only be available to those who could prove themselves innocent it 
would have said so clearly. In the present case there is not even such an implication.!” 


It is submitted that this approach has to be the correct one as the anomaly created 
by the decision of Brown LJ in the Administrative Court, which he did not address 
in his judgment, was how an appellant satisfies the Home Secretary that he is 
innocent for the purposes of claiming compensation under the Criminal Justice 
Act, when the Court of Appeal, under the Criminal Appeal Act, quashes 








12 See n 9 above, para 7. 
13 ibid. 

14 ibid, para 18. 

15 See n 8 above, 1864. 
16 See n 9 above, para 20. 
17 ibid, para 27. 
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convictions on the ground that they are ‘unsafe.’!* Therefore, the decision of the 
Court of Appeal has reconciled both tests in defining what amounts to a 
miscarriage of justice, and also raises the wider issue of the purpose and 
procedures for determining guilt and innocence. 


Reconciling the Criminal Justice Act and the Criminal Appeal Act 


The main difficulty with the judgment of Brown LJ was summed up by Schiemann 
LJ in the Court of Appeal as ‘our criminal law system does not provide for proof 
of innocence.’!? Indeed, what Brown LJ should have known, being a Court of 
Appeal judge, is that it is not possible at any stage of the criminal justice process to 
‘prove innocence. ” Although there is a presumption of innocence in the English 
and Welsh legal system,” this is a technical term which requires the prosecution to 
prove its case beyond reasonable doubt. If the prosecution case fails it does not 
follow that the defendant is innocent,”! as a verdict of ‘not guilty’ by the j jury does 
not mean that the defendant is not responsible for the crime.” Therefore, it is the 
role of the trial courts to determine whether the defendant is ‘legally guilty,’ not 
whether he is ‘factually innocent.’ The question is then what happens when the 
guilty verdict is reviewed on appeal and in order to clarify in what circumstances a 
conviction quashed will give rise to a claim for compensation it is necessary to 
analyse the role of the Court of Appeal. 


‘Unsafe’ and innocence 


As previously stated, the role of the Court of Appeal is not to declare people 
innocent as the Criminal Appeal Act 1995 gives the Court of Appeal the power to 
quash a conviction if it thinks it is ‘unsafe.’ This is the technical legal argument 
that infuriates those who have been wrongfully convicted, in the sense that they 
did not commit the crime, as the quashing of the conviction is seen by them to be a 
vindication of innocence and an admission by the ‘system’ that a mistake was 
made. But for the appeal court the conviction has been quashed because it is not 
considered safe, not because the appellant is found to be factually innocent. This is 
why there is rarely an apology from the Court which causes much consternation 
amongst appellants,” the media,” and the general public. The Court does 











18 In Rv A (D), Lord Bingham CJ stated: ‘The Court is in no position to declare that the appellant 
is innocent... That is not the function of this court. Our function is to consider whether in the light 
of all the material before us this conviction is unsafe’ [CA, unreported, transcript 14 March 2000]. 

19 See n 9 above, para 28. 

20 This is also enshrined in Article 6(2) of the ECHR: ‘everyone charged with a criminal offence shall 
be presumed innocent until proven guilty according to law.’ 

21 See Michael Zander: ‘The presumption of innocence exists quite independently of whether the 
defendant is innocent or guilty, and indeed has nothing to do with the question of guilt or 
otherwise.’ The Times, 20 August 1994. 

22 See Lord Donaldson: ‘A verdict of not guilty says nothing about innocence. It simply says that the 
jury was not wholly sure that the accused committed the crime.’ Sunday Times, 28 August 1994. 

23 Ata press conference after the Birmingham Six were freed, one of the six, William Power criticised 
the appeal system and stated: ‘It’s all about points of law. It had nothing to do with justice. The 
truth didn’t come out. Nobody was interested in the truth.’ The Times, 15 March 1991. 

24 The judgment of Lord Lane, when freeing the Guildford Four, was criticised in a Sunday Times 
editorial in the following terms: ‘Not a single word of apology for their years of wrongful 
one were uttered. No declaration of innocence was made for the record.’ 17 March 

1. 
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occasionally express regret and apologise” though this is not required within their 
legally defined role. 

But although it is not the role of the Court to declare people innocent, there are 
two interpretations of ‘unsafe,’ and the first interpretation has applied to a 
“factually innocent’ person who has been, or may be, wrongfully convicted. This is 
illustrated by R v Criminal Cases Review Commission ex p Pearson,’ where Lord 
Bingham CJ stated: 


If on the consideration of all the facts and circumstances of the case before it, the court 
entertains real doubts about whether the appellant was guilty of the offence of which he has 
been convicted, the court will consider the conviction unsafe. 


At first glance it may appear straightforward that it is this interpretation of 
‘unsafe’ that Brown LJ refers to when defining a ‘miscarriage of justice,’ and those 
appellants who have had their convictions quashed under this interpretation 
should be able to claim compensation as although the Court of Appeal has not 
proved them ‘factually innocent,’ the Court has raised a doubt about whether they 
are ‘factually guilty’ which should satisfy the Home Secretary for the purposes of 
section 133. But this is not as straightforward as it may appear as although the 
Court may express an opinion on the factual guilt or innocence of the appellant in 
the course of explaining why the conviction is ‘unsafe,’ this does not necessarily 
mean that the conviction is being quashed on the grounds that the appellant i is 
‘factually innocent.’ This is clear in Schiemann LJ’s judgment in R v Callaghan”? 
where he states: 


This court will regard a conviction as unsafe when on the material before this court, it 
appears that a person may have been convicted of a crime which he may not have committed. 
That can be the result of a number of factors, such as unreliable evidence having been 
admitted, a wrong direction in law having been given to the jury, a failure to direct the jury 
properly as to the burden of proof, a muddling summing up of the evidence, a failure to 
remind the jury of a defendant’s good character, or there having been a failure by the judge 
to warn of the dangers attendant upon accepting some particular evidence. Examples are 
legion. 


In R v Secretary of State for the Home Department, ex parte Bateman,” it was held 
that mistakes by the trial judge did not amount to a newly discovered fact,” 

therefore, if the conviction is quashed on the basis of any of the factors in 
Callaghan the appellant would not be able to claim under the statutory scheme 
even if the basis of the appeal from the appellant’s point of view was that he was in 


25 For example, when allowing the appeals of the Tottenham Three, the Court stated: ‘In allowing 
these appeals we wish to express our profound regret that they have suffered as a result of the 
shortcomings of the criminal process.’ R. Pattenden, English Criminal Appeals 1844-1944 
(Oxford: Clarendon Press, 1996) 181. 

26 For a discussion on the two interpretations of ‘unsafe’ see Mantell L}’s judgment in R v Hanratty 
[2002] 2 Cr App R 30. 

27 [1999] 3 All ER 498, 503D-C. 

28 [1999] EWCA Crim 606. 

29 [1994] COD 504 CA. 

30 For a further example of the difficulties i in satisfying this part of the test see R v Secretary of State 
for the Home Department, ex parte Howse [1994] COD 504, CA where it was held that the 
invalidity of a by-law was not the discovery of a new fact. 
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fact innocent. The only hope for the appellant would be to uncover some fresh 
evidence which, for various reasons, is not an easy task. 

Although the Court has been given wide powers to receive fresh evidence, it has 
consistently chosen to interpret these powers restrictively so as not to retry the 
case.*! In particular, the Court will generally not allow a defence to be raised in 
the Court of Appeal which was not raised at the original trial.?? As a result of 
complaints about the Court’s approach to fresh evidence, the Royal Commission 
on Criminal Justice (RCCJ)** recommended a statutory change with the aim of 
widening the scope of the receipt of fresh evidence by the Court of Appeal.’ 

The difficulties appellants face in relation to fresh evidence appeals are 
compounded by the Court’s reluctance to quash convictions generally on errors of 
fact. Although the Court was originally created in 1907 as a result of high profile 
miscarriages of justice, from its inception the Court has shown it is far more 
willing to quash convictions on the basis of errors of law.” This was 
acknowledged by the RCCJ who concluded: 


In its approach to the consideration of appeals against conviction, the Court of Appeal 
seems to us to have been too heavily influenced by the role of the jury in Crown Court trials. 
Ever since 1907, commentators have detected a reluctance....to consider whether a jury has 
reached a wrong decision. This impression is underlined by research conducted on our 
behalf. This shows that most appeals are allowed on the basis of errors at the trial, usually in 
the judge’s summing up. We are all of the opinion that the Court of Appeal should be readier 
to overturn jury verdicts than it has shown to be in the past.*° 


It has been suggested?” that the reason why more appeals are allowed on the basis 
of a legal or procedural irregularity is because questions of law and procedure are 
not the province of the jury and therefore the Court are not usurping the role of 
the jury when quashing convictions on this basis. Whatever the reason, the upshot 
is that a defendant is far more likely to have his conviction quashed on the basis of 
an error of law than an error of fact. A consequence of this is that many appellants 
are forced to frame their appeals in technicalities as they (or their lawyers) know 
that this will give them a higher chance of success than an argument based on 
innocence. But cases such as Bateman and Brown LJ’s judgment in the 
Administrative Court show that the downside of this would be that the appellant 
would not be able to claim statutory compensation. 

So although at first sight Brown LJ ‘s judgment that only those ‘ultimately 
proved innocent’ can claim compensation is a straightforward one, his judgment 
would make it extremely difficult to satisfy the test in section 133. A further 
problem with his judgment is that he has completely ignored the significance of 
Mullen’s original appeal (no 1) on the second interpretation of ‘unsafe’ which 
asserts the importance of rights and fairness in relation to what constitutes a 
miscarriage of justice. 





31 See generally Pattenden, n 25 above, 130; D. Schiff and R. Nobles, Understanding Miscarriages of 
Justice. (Oxford: Oxford University Press, 2000) 74. 

32 Criminal Appeal Act 1968, s 23(2), as amended by the Criminal Appeal Act 1995, s 4. 

33 to Runciman Royal Commission on Criminal Justice (Report, cmnd 2263, London: HMSO, 
1993 


34 ibid, chapter 10, para 60. 

35 See J.R. Spencer, ‘Criminal Law and Criminal Appeals: The Tail That Wags The Dog’ (1982) 
Crim LR 260 

36 Chapter 10, para 10.3. 

37 Pattenden, n 25 above, 76. 
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The second interpretation of ‘unsafe’ is illustrated by R v Hickey and others,’ 
where Roch LJ stated: 


This court is not concerned with the guilt or innocence of the appellants; but only with the 
safety of their convictions....the integrity of the criminal process is the most important 
consideration for courts which have to hear appeals against conviction. Both the innocent 
and the guilty are entitled to fair trials. 


Prior to the amendment by the 1995 Act it had been settled law that the Court of 
Appeal had the power to quash convictions regardless of whether the Court 
considered the appellant to be factually guilty.2” However in R v Chalkley, which 
was decided shortly before the appeal judgment of Mullen (no 1), Auld LJ 
followed the Pearson approach and held that the Court of Appeal did not have 
the power under the new test to allow an appeal if it thought the appellant was 
factually guilty but was dissatisfied in some way with the trial process. 

The appeal court in Mullen (no 1) followed the approach of Hickey and adopted 
a broad interpretation of unsafe which moved away from Chalkley to revert back 
to the approach taken by the Court of Appeal prior to the 1995 Act, emphasising 
that the Court still performed a supervisory role in assessing the overall fairness of 
the prosecution process. Rose LJ stated ‘...for a conviction to be safe, it must be 
lawful; and if it results from a trial which should never have taken place it can 
hardly be regarded as safe.“ 

For the appeal court in Mullen (no 1), unsafe could not just be interpreted to 
incorporate notions of factual guilt and innocence but could also be interpreted to 
incorporate notions of fairness into the criminal justice process. This interpreta- 
tion of unsafe has gained prominence in recent years with the enactment of the 
Human Rights Act (HRA) 1998 which incorporates the European Convention on 
Human Rights (ECHR) into English law. The HRA has had an impact on 
criminal appeals in asserting the importance of rights and fairness over factual 
guilt when deciding if convictions are unsafe. 

Article 6 of the ECHR states that gveryone has the right to a fair trial and in the 
case of Condron v United Kingdom,” the European Court of Human Rights held 
that the question whether the rights of the defence guaranteed to an accused under 
Article 6 of the Convention were secured in any given case cannot be assimilated 
to a finding that his conviction was safe in the absence of any inquiry into fairness. 
In R v Davis, Rowe and Johnson,” the appeal court rejected the argument that a 
finding of a breach of Article 6.1 by the European Court of Human Rights should 
lead inexorably to the quashing of a conviction though the Court followed the 
Mullen (no 1) approach and quashed the conviction despite declaring that ‘this is 
not a finding of innocence, far from it.’ 


38 CA, unreported, transcript 30 July 1997. 

39 For example, in R v Madhi [1993] Crim LR 793, the Court of Appeal quashed the conviction on 
the basis of an abuse of process, even where there was no suggestion of the defendant not having a 
fair trial, and Rv Blackledge [1996] 1 Cr App R 326, where it was held that a material irregularity 
tg result in the conviction being quashed even when there was no doubt that the appellant was 


guilt 
40 T1993] 2 Cr App R 79 
41 See n 1 above, 161. 
42 (1999) Crim LR 679. 
43 [2001] 1 Cr App R 8. 
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Mullen (no 1) and Condron were approved by Lord Woolf in R v Togher which 
was decided after the Human Rights Act had come into force. Lord Woolf held 
that the Court could apply section 3 of the HRA to read ‘unsafe’ in such a way as 
to ensure compatibility with the ECHR. He stated: 


Applying the broader approach we consider that if a defendant has been denied a fair trial it 
will be almost inevitable [my italics] that a conviction will be regarded as unsafe. For this 
reason we endorse the approach of Rose LJ in Mullen and prefer the broader approach to 
the narrower approach supported by Auld LJ [in Chalkley]. 


The decision in Togher has been endorsed by two judgments of the House of 
Lords,* but there still appears to be some confusion over whether a breach of 
Article 6 almost inevitably leads to the conviction being quashed. In R v Alami and 
Botmeh, which was decided after the House of Lords judgments, Rose LJ held that 
‘even if there were an assertable breach of Article 6, we would not regard that 

. breach as, in itself, calling for any remedy other than a declaration of violation 
unless, by virtue of the breach, the jury’s verdicts were unsafe.” 

And in R v Skuse, Rix LJ stated that ‘...had we held that there had been a 
breach of article 6(1), we consider that we would not have been bound to hold the 
conviction to be unsafe.”*” 

This interpretation of unsafe has been identified as a problem area by Sir Robin 
Auld in his review of the Criminal Courts. He proposes that an amendment to the 
statutory ground would ‘make clear whether and to what extent [the test] is to 
apply to convictions that would be regarded as safe in the ordinary sense of the 
word but follow want of due process before or during trial.“ Sir Robin does not 
address what that amendment should be but in order for the Court to comply with 
the HRA the amended provision must allow for a conviction to be quashed if 
Article 6 has been breached, whether or not there is any doubt about the factual 
guilt of the appellant, as any amendment to the Criminal Appeal Act would have 
to be certified by a Minister as being compatible with the Convention.” This 
would also bring the Court of Appeal into line with the judgment of the European 
Court of Human Rights in Condron. 

The reliance placed by Brown LJ in Mullen (no 2) on the Explanatory Report of 
a Protocol to the ECHR which has not been ratified by the United Kingdom 
seems misplaced when considered in the light of the impact the HRA has had on 
criminal appeals in asserting the importance of rights and fairness. Although the 
effect the Human Rights Act has had on criminal appeals is currently uncertain, 
the judges have made it clear that only very serious procedural irregularities will 
amount to unfairness so as to render the conviction unsafe. If the quashing of the 
conviction was the appeal court’s way of marking its disapproval of the behaviour 
of the prosecuting authorities in bringing Mullen to trial then interpreting 
‘miscarriage of justice’ to apply to issues of due process and fairness would have 
represented the Administrative Court also marking its disapproval of the 
behaviour by awarding compensation. As Schiemann LJ stated in the Court of 
Appeal ‘if the discretionary balance comes down in favour of quashing Mr 





44 [2001] 1 Cr App R 457, 468. 

45 Firstly in R v Forbes [2001] 2 WLR 1 and then R v A [2001] 2 Cr App R 21 

46 [2002] 1 Cr App R 28, at para 27. 

47 [2002] EWCA Crim 991, at para 63. 

48 Review of the Criminal Courts of England and Wales, chapter 12, para 10. 

49 For a discussion on Auld’s proposals for the appellate process see K. Malleson and S. Roberts. 
‘Streamlining and clarifying the appellate process’ (2002) Crim LR 272. 
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Mullen’s conviction and letting him out of prison then I see nothing odder about 
compensating him for having been there.’ 

By allowing Mullen’s appeal (no 3), the Court of Appeal has reconciled the two 
interpretations of unsafe under the Criminal Appeal Act, with the definition of 
‘miscarriage of justice’ under the Criminal Justice Act, and has also clarified the 
role of the Home Secretary. 


The role of the Home Secretary 


As the Court of Appeal rarely comments on whether it considers the appellant to 
be factually guilty or factually innocent under Brown LJ’s judgment the Home 
Secretary would have to draw his own conclusions as to whether the appellant was 
innocent for the purposes of compensation. Indeed, the Home Secretary argued in 
the Court of Appeal that even if the Court were positively to find a convicted man 
innocent of the crime of which he had been previously convicted such a finding 
would not bind the Home Secretary who would be free to come to his own 
conclusions on the matter since he might have access to material which was not 
available to the Court when it quashed the conviction. 

Whilst this does benefit those who did not raise the issue of factual innocence on 
appeal but have other newly discovered evidence to show they are factually 
innocent, if the Home Secretary is to completely disregard the judgment of the 
Court of Appeal it is not clear by what procedure the Home Secretary determines 
who can claim compensation and who cannot. For example, at this point the 
Home Secretary is determining a civil right to compensation rather than a criminal 
charge against the defendant but it is not clear which burden of proof should 
apply. Although section 133 states that it must be shown beyond all reasonable 
doubt that there has been a miscarriage of justice, the fact that it is a civil nght 
means that the burden of proof should be the civil standard of ‘on the balance of 
probabilities’ which is easier to satisfy. The Court of Appeal (no 3) decision has 
made the whole process much more transparent as now the only consideration for 
the Home Secretary will be whether it was a ‘newly discovered fact’ which resulted 
in the conviction being quashed which can be determined from the Court of 
Appeal judgment. 

The Court of Appeal judgment also reinstates the presumption of innocence as 
Schiemann LJ held, after reviewing the caselaw of the European Court of Human 
Rights, that the right under Article 6(2) of the ECHR applies to both civil and 
criminal proceedings. If the Home Secretary disregards the decision of the Court 
of Appeal then he does not take into account the legal effect of the conviction 
being quashed which is a direction to the trial court to enter a verdict of 
acquittal.°! This is not necessarily a finding of innocence as, as discussed above, it 
is not just those who are considered innocent who are entitled to have their 
convictions quashed and an acquittal is not a declaration of innocence. But it does 
mean that the presumption of innocence has been restored and as stated by 
Schiemann LJ in the Court of Appeal ‘what the law can and does provide is that a 
person is not to be convicted of a crime unless his guilt is proved.” If the 


50 Leutscher v The Netherlands [1996] 24 E.H.R.R. 181; Lamanna v Austria, application no. 28923/95 
delivered on 10 July 2001; Weixelbaum v Austria, application no. 33730/96 delivered on 20 
December 2001. 

51 Criminal Appeal Act 1968, s 2(3). 

52 See n 9 above, para 20. 
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judgment of Brown LJ in the Administrative Court was followed, Mullen would 
be not guilty according to law but would remain guilty in the eyes of the Home 
Secretary for the purposes of compensation. This would surely not be a 
satisfactory state of affairs. 


Conclusion 


If a statutory compensation scheme awards money to all those who qualify for it 
then, on one level, it is understandable that limits will be placed on the qualifying 
criteria. The hurdles of exhausting the normal appeals procedure to have the 
appeal quashed ‘out of time,’ the difficulties of finding new evidence which is, 
firstly, accepted by the Court of Appeal and secondly, judged by it to make the 
conviction unsafe, all serve to ensure that statutory compensation is only paid to 
the few that manage to pass all the stringent tests. The further hurdle added by 
Brown LJ that innocence has to be proved makes it virtually impossible and gives 
a great deal of discretion to the Home Secretary to make arbitrary decisions about 
guilt and innocence and who ‘deserves’ compensation and who does not. It also 
allows the Home Secretary to maintain that someone is guilty even though they 
are not guilty in the eyes of the law. 

The Court of Appeal judgment is therefore to be welcomed as it brings the 
Criminal Justice Act inline with the Criminal Appeal Act and curtails the 
discretion of the Home Secretary. Although the general perception of the role of 
the Court of Appeal is to make assessments on whether there is sufficient evidence 
of the appellant’s guilt, a no less important function of the Court is to uphold the 
integrity of the trial process and to protect the right of the appellant to a fair trial 
which is conducted according to law. By interpreting a ‘miscarriage of justice’ to 
apply to both of these roles, the Court of Appeal is acknowledging that they are 
equally important, and whilst it is much easier to convince people that public 
money should be paid to those who are considered to be factually innocent, rather 
than those who are considered to be factually guilty, if the quashing of the 
conviction is the appeal court’s way of marking its disapproval of the behaviour of 
the prosecuting authorities, then the award of compensation should also be the 
Home Secretary’s way of marking his disapproval. Since the Home Secretary has 
been given leave to appeal to the House of Lords in this case, it is hoped that the 
Lords follow the decision of the Court of Appeal. 
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Introduction 


Vanessa Finch argues in Corporate Insolvency Law — Principles and Perspectives' 
that insolvency law must develop according to a ‘guiding philosophy’ which is 
internally consistent, which clearly identifies the values to which this law must be ` 
responsive, and which makes explicit the trade-offs inevitably required between 
these values. This philosophy would also have to grapple with the essential 
binaries of corporate law generally, which, while being gently transformed in 
corporate insolvency, become here, if anything, even more acute. So, to take two 
examples, insolvency law unarguably has the role of enforcing private rights 
(paradigmatically, of creditors), but it also impinges dramatically on issues of 
public concern (‘the lives or deaths of enterprises’ which affect ‘livelihoods and 
communities’). And while one role of insolvency law is undoubtedly to constrain 
the activities of important players in this arena (directors, insolvency practitioners 
and institutional creditors, for example), it must also create a space within which 
these players can bring to bear on the proceedings, consistently with the normative 
aims of the law, their skills and expertise. Arming decision-makers with a guiding 
philosophy responsive to this array of concerns would then enable them to go 
about the difficult task of making trade-offs between the competing values at play 
here with ‘structured transparency’, and thus, with legitimacy.” 

Corporate Insolvency Law benefits greatly from Finch’s interdisciplinary 
perspective. There has been some fine insolvency scholarship in this jurisdiction, 
but most of it has been doctrinal in nature.? Finch draws on economics, and 














* Lecturer in Laws, University College London. I am very grateful to John Armour, Alison 
Clarke, Look Chan Ho, Peter Jaffey and Adrian Walters for helpful comments. The views 
expressed and mistakes made are mine alone. 


1 Rope Insolvency Law — Principles and Perspectives (Cambridge: CUP, 2002) (hereafter, 
‘Finch’). 

2 See generally, ibid, ch 2, and ‘Conclusion’, 573-579. 

3 For some of the impressive exceptions, see S. Wheeler, Reservation of Title Clauses (Oxford: OUP, 
1991); P. Aghion, O. Hart and J. Moore, ‘The Economics of Bankruptcy Reform’ [1992] J Law, 
Economics & Organization 523; and B. Carruthers and T. Halliday, Rescuing Business: The 
Making of Corporate Bankruptcy Law in England and the United States (Oxford: Clarendon, 
1998). Recently, the relative paucity of interdisciplinary work has begun to be remedied, especially 
by scholars with a Law and Economics background. Perhaps the most notable of these has been 
John Armour, whose co-authored work in particular has cast beneficial light in dark areas; see eg 
J. Armour and S. Deakin, ‘Norms in Private Insolvency Procedures: The “London Approach” to 
the Resolution of Financial Distress’ [2001] JCLS 21, and J. Armour and S. Frisby, “Rethinking 
Receivership’ [2001] OJLS 73. From a different angle, M. Armstrong and A. Cerfontaine promise 
interesting insights; see eg “The Rhetoric of Inclusion? Corporate Governance in Insolvency Law’ 
[2000] Insolvency Lawyer 38. 
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generally makes good use of empirical evidence relevant to her arguments. She is 
at her best when examining the professional, institutional and other motivational 
contexts which are shaped (to some extent) by the law, but within which the law 
itself must find its place. The strongest parts of her book, dealing with the duties 
and liabilities of directors, and with the competence and incentives of insolvency 
practitioners, have great depth, dealing patiently and persuasively with the 
complexities involved.* 

Finch’s work is, above all, an invitation to re-think the foundational principles 
of insolvency law. Its most ambitious claim is that the arguments it constructs 
provide ‘a framework’ within which ‘insolvency law [may] develop with coherence 
and purpose’. This review will not disagree with Finch’s concerns about 
consistency of principle,° but it will question whether she succeeds in providing the 
promised framework. The argument tests the basic concepts employed in Finch’s 
analysis for their coherence, and examines the extent to which her deployment of 
these concepts yields useful insights free of the ‘inconsistencies of reasoning’ that 
she rightly deplores in the way the law has developed in the past.’ The second 
concern of this review is to provide suggestions as to how the weaknesses 
unearthed in Finch’s approach might be made good. This involves a discussion of 
the relationship between the pivotal ‘benchmarks’ upon which Finch’s analysis 
turns.® It should be noted that this review can only deal with one among the broad 
range of important issues raised in this book. 

Through a process variously described as ‘paraphrasing and reorganising’,” and 
‘building on, but repackaging’,’° the views of Gerald Frug,'! Finch isolates four 
basic concepts which form the mainstay of her analysis. Endorsing Frug’s claim 
that ‘we have adopted only a limited number of ways to reassure ourselves’ about 
the exercise of organisational power,'* Finch argues that legitimacy of the 
processes and principles of insolvency law can be tested by reference to four values 
or ‘benchmarks’. Efficiency ‘looks to the securing of mandated ends at lowest 
cost’, expertise ‘refers to the proper exercise of judgment by specialists’, 
accountability ‘looks to the control of insolvency participants by democratic 
bodies or courts or through openness of processes and their amenability to 
representations’, and fairness ‘considers issues of substantive justice and 
distribution’. 

In order to test the coherence of these concepts, we must first understand the 
principles they are based on. However, these principles do not receive too much 
attention from Finch. Consider ‘efficiency’, about which she says only that it is 
‘concerned with achieving desired results with the minimal use of resources and 
costs and the minimal wastage of effort’.'* As she recognises, though, the relevant 





4 See in particular Finch, chs 5, 8-9, and 15. 

5 See Finch, back cover. 

6 See R. Mokal, Consistency of Principle in Corporate Insolvency (London, 2001), available at the 
URL: <http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=327740>. See also R. 
Mokal, Corporate Insolvency Law: Theory and Application (Oxford: OUP, forthcoming 2004). 

7 Finch, 1. 

8 See eg Finch, 56. 

9 Finch, 49 n 93. 

10 Finch, 50 n 98. 

11 ‘The Ideology of Bureaucracy in American Law’ (1984) 97 Harvard LR 1277. 
12 Finch, 49 including n 93. 

13 Finch, 50 n 98. 

14 Finch, 52 (original emphasis). 
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literature employs several different notions of efficiency.!> What Finch does not 
explain is why she simply picks one of them — referred to in this reviewer’s 
previous work as transaction cost efficiency — and rejects the others. However, such 
an explanation is quite crucial to the question whether any form of efficiency 
should be regarded as relevant to the legitimacy of the law. So the argument 
begins by explaining Finch’s chosen version, and by motivating her choice. 


Why transaction cost efficiency? 


So what is wrong with the other notions of efficiency mentioned by Finch? Pareto 
efficiency provides the usual starting point for discussion of this subject. A 
distribution of resources (or opportunities or entitlements) is Pareto optimal (or 
efficient) if any further change would not make even one person better off and 
would make at least one person worse off, judged both times by the person’s own 
standards.’® To understand what this means, suppose there are only two people (A 
and B) affected by a transaction which consists of taking an asset away from A 
and giving it to B. The change is Pareto superior if B compensates A fully for that 
loss, and is still better off himself. Likewise, a change which affects numerous 
people is Pareto superior if all potential losers from the change have been fully 
compensated, and the gainers are still better off because: of it. A distribution is 
Pareto optimal (or efficient) when all such mutually beneficial exchanges have 
been fully exhausted. 

However appealing the notion of Pareto efficiency might seem, it is not very 
useful.’ Hardly any transaction in the world — perhaps none — satisfies the 
criterion of Pareto superiority. Almost every transaction affects countless parties, 
at least some of whom are made worse off because of it. At the very least, almost 
any transaction changes the pattern of demand for the resource exchanged (by 
satisfying someone’s demand for it). It thus affects the market price of that 
resource, thereby reducing the prices of identical or substitutory goods and 
adversely affecting the suppliers of those goods.!® Further, given that few Pareto 
superior transactions can be made, it follows that almost any state of affairs is 
Pareto optimal: ‘What is, is Pareto optimal’! Not much guidance can be gained 
about the real world from a set of criteria which outlaws virtually every 
transaction, and which validates almost any distribution of resources. 

Kaldor-Hicks efficiency is often put forward as a more useful replacement.”° 
That it is sometimes referred to as ‘potential Pareto efficiency’ provides a clue. 
Consider the simple two-party transaction again, where an asset is taken from A 
and given to B. The transaction is Kaldor-Hicks superior if B could have 
compensated A fully for the latter’s loss and still been better off. The feature which 





15 See eg Finch, 53 including n 102. 

16 This is an accepted paraphrase of Vilfredo Pareto, Manual of Political Economy (ed A. Schwier 
and A. Page, Eng tr A. Schwier, New York: A. M. Kelly, 1971), 261. See eg R. Posner, Economic 
Analysis of Law (New York: Aspen, 5 ed, 1998), 14, and G. Lawson, “Efficiency and 
Individualism’ (1992) 42 Duke LJ 53, 85. 

17 Nor does its ‘appeal’ have any substance, as explained below. 

18 R. Dworkin, ‘Is Wealth a Value?’ (1980) 9 J Legal Studies 191, 193; Posner, n 16 above, 14. The 
theoretical point is no less real even if the adverse effect is tiny in some circumstances. 

19 See eg G. Calabresi and P. Bobbit, Tragic Choices (New York: Norton, 1978), 83-87; Lawson, n 
16 above, 87, including the reference in n 91. 

20 See N. Kaldor, ‘Welfare Propositions of Economics and Interpersonal Comparisons of Utility’ 
ay 49 Econ J 549, and J. Hicks, ‘The Foundations of Welfare Economics’ (1939) 49 Econ J 
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makes this version of efficiency different from the previous one is precisely that no 
actual compensation is required here, so long as the gains to the winners are larger 
than are the losses to the losers.”! 

This conception of efficiency suffers from serious problems, however.” First, 
recall the formula just given, that a transaction is Kaldor-Hicks efficient if the gains 
to those who ‘win’ from it are larger than the losses to the losers. Consider how 
those losses are to be reckoned. The only coherent measure available is the consent 
of each of the losers. So a transaction would be efficient only if the party losing out 
could have been fully compensated to its own satisfaction, while still leaving a 
surplus for the party benefiting from the transaction (call this the ‘K-H surplus’).”7 
It follows, however, that if any person affected by a transaction objects very 
strongly to being deprived against his will of an asset or entitlement, so that a very 
high level of ex post compensation would have to be offered to redress his grievance 
at being treated thus, then the efficiency of the transaction becomes doubtful. 
Obviously, the greater the harm to the losing party, the higher the compensation 
required to remedy it, and so the greater the possibility that there is no K-H surplus. 


All it takes to make the universe of Kaldor-Hicks-efficient transactions an empty set is one 
person who sincerely cannot be bought — that is, a person who values autonomy, either his 
own or that of others, so highly that no amount of after-the-fact compensation could 
possibly leave him as well off as he would have been[,] had the loss never been inflicted 
(without consent) in the first place.” 


Again, transactions in the real world affect countless people. This is even truer of a 
rule or policy, potentially governing multiple transactions, that we might seek to 
test using the criterion of Kaldor-Hicks efficiency. This raises the probability that 
among those affected by that rule or policy would be someone ‘who sincerely 
cannot be bought’ in the sense specified above. Even if that is not the case, it is 
likely there would be little or no K-H surplus in many, perhaps most, instances, 
given the large number of adversely affected persons. So Kaldor-Hicks efficiency is 
scarcely more useful than the Pareto version. 

Secondly, arguments based on Kaldor-Hicks efficiency violate the fundamental 
egalitarian principle that all persons are to be regarded as equals. One 
embodiment of this moral equality is the maxim that they must be treated as 
ends, not as means.” However, reliance on Kaldor-Hicks efficiency to defend a 
rule or policy would imply that the mere fact of a gain for a large group of people 





21 Posner, n 16 above, 14. 

22 Apart from those considered below, see also the discussion in L. Kornhauser, ‘Constrained 
Optimization: Corporate Law and the Maximization of Social Welfare’, in J. Kraus and S. Walt 
a The Jurisprudential Foundations of Corporate and Commercial Law (New York: CUP, 2000), 

7, 98-110. 

23 Others possibilities, like those aggregating the utility of losers as a group, depend on the making of 
interpersonal comparisons of utility. Now aggregation of this sort would be possible only if the 
utility of each member of the group of losers could be measured and put into the scales together. 
However, utility as employed in Law and Economics is derived from the satisfaction of 
preferences, and is thus an experiential state unique to the individual whose preferences have been 
satisfied. Interpersonal comparisons of the extent or intensity of this state are thus incoherent, as, 
therefore, are attempts to aggregate the utility of different individuals; see the insightful discussion 
in Lawson, above n 16, especially 66-71. For an excellent and comprehensive treatment of the 
broader questions on this point, see R. Dworkin, Sovereign Virtue (Cambridge, MA: HUP, 2000), 
ch 1. 

24 Lawson, n 16 above, 91-2, citing J. Coleman, Markets, Morals and the Law (Cambridge: CUP, 
1988), 138. 

25 For an insightful explanation of this well-known maxim, see C. Korsgaard, ‘Kant’s Formula of 
Humanity’ in her Creating the Kingdom of Ends (Cambridge: CUP, 1996), 106-132. 


© The Modern Law Review Limited 2003 45 5 


The Modern Law Review [Vol. 66 


justifies losses to a smaller one. It would follow that those losing out because of 
the rule or policy were being used merely as means towards the ends of others. 
Even great harm to them would be acceptable, as long as a sufficiently large 
number of others derived small individual benefits which, taken together, were 
even larger. To illustrate this objection, we can imagine a transaction that inflicts 
loss on A, such that £100 of compensation would be required to make him whole. 
The same transaction also, however, brings benefit to two hundred other people, 
each of whom would be willing to pay £1 for that benefit. The K-H surplus is then 
£100 (the gain of £200 minus the loss of £100), and so the transaction is efficient. 
The problem, however, is that, once the existence of the K-H surplus is 
established, no compensation need actually be provided to A for the requirements of 
Kaldor-Hicks efficiency to be satisfied. As noted, this is unacceptable to anyone 
committed to the basic egalitarian principle.” 

Finally, consider a problem common both to the Kaldor-Hicks and the Pareto 
versions of efficiency. On either conception, whether the transfer of an asset from 
X to Y is efficient depends on whether Y could compensate X for the loss and still 
be better off. However, Y’s ability to compensate X depends (among other things) 
on the prior distribution of resources. Very simply put, a rich Y would be able to 
offer a larger payment to X for the transfer. What is more, note the dependence of 
both types of efficiency on the preferences of individuals for a resource or an 
entitlement. Efficiency is achieved when such a resource or entitlement is vested in 
the person who places the greatest value on it, thus satisfying the recipient’s 
relevant preference. But a person’s preferences themselves are a function (inter 
alia) of his initial wealth and income. This is easier to understand if we remember 
that as defined in economics, wealth includes a person’s native endowments, his 
skill at a sport or his possession of two healthy kidneys, ete.” So a physically weak 
person would have a greater preference for a legal entitlement to bodily integrity 
than someone stronger.” And a person might have a greater preference for leisure 
at one income level than at another. 

It follows that ‘If income and wealth were distributed differently, the pattern of 
demands might also be different and efficiency would require a different 
deployment of our economic resources.” This shows also that simply because a 
transaction is efficient says nothing about its normative merits. Efficiency depends 
on the prior distribution of income and wealth amongst the parties, and that 
distribution may itself be unjust. If the initial distribution of resources is unjust, 
attaining an efficient allocation of those resources would be simply meaningless, 
since it would make that allocation no more desirable from the ethical point of 
view than if it were inefficient. So efficiency of either sort says nothing about the 
ultimate justifiability of any transaction, and thus, a fortiori, of any rule or policy. 


26 Of course rules or policies might be justified even though they result in some losses to X and 
greater gains to Y. But the process of justification should not be merely consequentialist, moving 
simply from this fact to the conclusion that the rule or policy is thus justified. For such a rule or 
policy to be justified on egalitarian grounds, it would have to be shown that its selection resulted 
from a process which, at the very least, provided due and equal protection to certain fundamental 
interests of all the relevant parties. 

27 See eg G. Calabresi, ‘About Law and Economics: A letter to Ronald Dworkin’ (1980) 8 Hofstra 
LR 553, 555 (referring to Dworkin, n 18 above, and Dworkin, ‘Why Efficiency?’ (1980) 8 Hofstra 
M 563). For a fuller discussion, see D. Johnsen, ‘Wealth is Value’ (1986) 15 J Legal Studies 263, 
268-270. 

28 See eg the classic, G. Calabresi and A. Melamed, ‘Property Rules, Liability Rules, and 
Inalienability: One View of the Cathedral’ (1972) 85 Harvard LR 1089. 

29 Posner, above n 16, 15. 
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The relationship between fairness and efficiency 


For all these reasons, we must conclude that efficiency in itself does not provide a 
goal that any area of the law should aim at. It creates no sufficient reason for the 
law to be one way rather than another. This shows why efficiency concerns cannot 
be on par with fairness concerns, which do create good reasons for the law to be 
one way rather than another. But note the emphasised qualification, that efficiency 
does not ‘in itself provide any goals for the law. Here is how this is to be 
understood. Let us draw a distinction between what might be called procedural 
and substantive goals of the law. A substantive goal of a certain branch of the law 
(or indeed of the law as a whole) would be an end that it seeks to pursue. Taking 
corporate insolvency law as an example, the substantive goals of this law might be 
stated, at different levels of abstraction, as “To be just to all the relevant parties’, 
‘To treat parties as equals’, “To provide a fair scheme of co-operation under the 
circumstances peculiar to insolvency’, ‘To show equal concern and respect for the 
interests of all those facing such circumstances’, and so on. Substantive goals, 
then, are those which justify the existence of this part of the law by showing it in its 
best light, by demonstrating why it is worthwhile having it. 

Procedural goals, on the other hand, are about how the law goes about attaining 
its substantive goals. For example, procedural goals would be concerned with the 
methods the law adopts to implement a fair scheme of co-operation in the 
circumstances of corporate insolvency. This perspective enables us to clarify 
the statement made above: efficiency can never be a substantive goal of the law. It 
can never by itself confer justification on any part of it. However, efficiency — 
understood properly — is quite indispensable as a procedural goal. Once a set of 
substantive goals has been exogenously specified (e.g. using a theory of justice), 
efficiency can be used to judge between various proposed schemes for 
implementing it. - 

Suppose we specify that a branch of the law should attain a set of substantive 
goals. Suppose also that there are two proposals about how to bring about these 
goals. Now itis obvious that no proposal can be operationalised and implemented 
costlessly. Some resources will inevitably be consumed simply in putting in place 
any such proposal, and in maintaining it in operation. Remember also that most 
resources are scarce. So the more resources that are consumed in implementing a 
particular scheme, the fewer that will be available for other worthwhile objectives. 
It follows that if there are two methods of bringing about a certain goal in these 
circumstances, we must choose the method which is less costly to implement, other 
things being equal. Any other decision would amount to wasting resources, since 
the same objective could have been attained and in addition, a surplus would be 
available for application towards other valued goals. This waste is morally 
objectionable, then, to the extent that the attainment of those others goals is 
morally desirable.*° 

This provides an understanding of transaction cost efficiency.’ A method of 
implementing a set of substantive goals is efficient in this way when the resources it 
consumes in the process of implementation are lower than would be consumed by 
adopting any other feasible method of implementation. Put differently, a method 





30 A similar point is made by J. Grunebaum, Private Ownership (London: Routledge & Kegan Paul, 
1987), 159. 

31 This draws on, but is not coterminous with, the discussion of efficiency in P. Milgrom and J. 
Roberts, Economics, Organization and Management (New Jersey: Prentice-Hall, 1992), 22-30. 
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is efficient, given a particular amount of resources dedicated towards implementa- 
tion, when it can operationalise the set of substantive goals to a greater degree 
than would be possible for any other feasible method.*? It is obvious that to attain 
transaction cost efficiency should be a (procedural) goal of every part of a morally 
defensible legal system. This, it is submitted, is how efficiency analysis should be 
employed in arguments about the law: to determine whether it attains its 
substantive goals in the cheapest feasible way. 

This also helps us understand why we must reject Finch’s repeated assertion that 
fairness may sometimes have to be traded off ,against efficiency.” These two 
‘rationales’ cannot ‘pull in opposite directions’** because substantive goals and 
procedural ones, ends and means, do not compete. This is perhaps the most deeply 
engrained confusion in Finch’s work, and it creates glaring inconsistencies in it. 
For example, she emphasises at one point that efficiency is about producing, ‘at 
minimal cost and without waste[,] whatever social and distributional goals are set 
by society.’ This is an accurate statement of the relationship between substantive 
and procedural goals: the latter can be attained only by reference to the former, 
which means that substantive goals must be settled upon before procedural ones 
are chosen. Put another way, we cannot even understand what count as efficiency 
‘costs’ and ‘waste’ until we decide what ends we wish to pursue. 

This might sound strange, so consider this simple example. Suppose 
a company’s directors have signed contracts with the company which create 
incentives for them to run it so as to further the interests, predominantly, of the 
shareholders as a group. Now if the end is to maximise shareholder value, then 
the directors’ contractual allegiance to shareholders is desirable and should 
be encouraged. On the other hand, if the end is to ensure that directors operate 
impartially as amongst shareholders, creditors and employees, then their exclusive 
allegiance to shareholders is a ‘cost’ and should be mitigated. Now consider 
the following sort of assertion: ‘In assessing whether the law’s treatment of 
employees leads to efficiency in insolvency processes, it is necessary to keep the 
efficiency question separate from the issue of fairness or distributional justice’.*© 
This is incoherent if, as Finch herself suggests above, one can only think about 
efficiency in terms of distributional goals which have already been selected. We 
can keep the efficiency question separate from the issue of fairness (or else some 
other substantive goal) precisely to the same extent that we can ask directions 
without specifying where we want to go. 

As for the trade-offs which are the stuff of social decision-making, potentially 
the most misleading situation arises when we have a rough idea about what our 
substantive goal is, and a strictly limited pool of resources with which to 
accomplish it. Here, the temptation to see a competition between, say, 
distributional goals and efficiency, is strong. However, the competition is only 
between different versions of the substantive goal (or two sufficiently similar 
substantive goals), and this competition might well be judged by using, as a 


32 See Milgrom and Roberts, ibid, 24. 

33 See eg Finch, 25, 29, 34-35, 43, 51, 55-56, 407, 559, etc. See also at 53, where however the 
discussion is directed at Kaldor-Hicks efficiency, and 483. 

34 Contra Finch, 50. 

35 Finch, 190 including n 12. For another acknowledgment of this, if only implicitly and 
incompletely, see her specification of a ‘point’ by reference to which efficiency may be judged, at 
60, second paragraph. 

36 Finch, 559. See also at 490. 

37 Thoughtful practitioners of Law and Economics have themselves Jong accepted some variation of 
this point; see eg Calabresi, n 27 above, 555-558. 
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medium or scale, the amount of resources available. An example will be helpful.” 
Consider the problem of distributing the residual estate of an insolvent company 
(i.e. whatever is left after statutory, proprietary, and contractual preferential 
claims have been met), which is one way of allocating the loss resulting from the 
insolvency. One of the factors relevant here would be the respective ability of the 
claimants to bear that loss. So one might wish to investigate the characteristics of 
the claimants to determine who among them should get priority. The sort of 
factors which might arguably be relevant would be their relative vulnerability to 
serious detriment, and whether this vulnerability resulted because a particular 
creditor had been less cautious in planning for this type of loss than all the others, 
or because he had more expensive tastes for consumables. At the end of this 
process, however, the sums to be distributed would generally be minute, and the 
costs of investigation of these factors would be vast. ‘So in order to save these 
costs’, as we might say, the law settles instead for a preperonale distribution 
according to the famed pari passu principle. 

As noted, it is tempting to see this as a conflict between justice or fairness 
(distribution of the estate according to deep luck-egalitarian principles) and 
efficiency (the need to save the costs of investigating the parties’ characteristics). 
What is more, it might also be taken to show that in such a conflict, fairness or 
justice might sometimes be trumped by efficiency. This temptation leads to 
conceptual (and moral) error and should be resisted. Remember that we start off 
having accepted that the estate is to be distributed, to the extent possible, amongst 
the claimants. So the actual competition is between two interpretations of this 
goal. Given the small pool of assets which is to be distributed, but from which also 
the costs of distribution are to be met, the choice is between either spending a lot 
on investigating who should get what and then distributing, at most, a minute 
proportion of the estate amongst the claimants, or, softening the demands made 
on the investigation process in order to distribute a larger proportion to them. The 
choice, then, is about how much of the goal (more abstractly construed) should be 
implemented, and this itself is to be determined using fairness or justice reasoning. 
The pari passu principle is (only) appropriate as a residual, fall-back mechanism 
because there must come a time when the fairness benefits of making any further 
enquiries about who should get what are outweighed by the fairness disadvantages 
of dissipating the estate so that the remaining claimants as a group get little or 
nothing.” 


Collapsing ‘expertise’ and ‘accountability’ 


Because Finch does not provide substance to her ‘efficiency’ benchmark,” she 
treats ‘expertise’ and ‘accountability’ as distinct attributes on par with fairness and 


38 The following draws on and develops R. Mokal, ‘Priority as Pathology’ [2001] CLJ 581, 613-614. 

39 This reasoning would be acceptable to parties bargaining in the choice position of the Authentic 
Consent Model; see R. Mokal, ‘The Authentic Consent Model’ [2001] LS 400. For Finch’s 
objections on these grounds, see Finch, 34-35 and 43. For the reasons given in the text, it is 
submitted that these objections are misconceived. 

40 Finch also appears to misread Frug’s (already badly flawed) argument as claiming that his four 
‘models’ capture distinct methods or ‘stories’ to justify bureaucracy. In fact, Frug opens his article 
(n 11 above, 1278) with the ringing declaration that all these are ‘no more than variations on a 
single story’ weaved around what for him is the fundamental ‘objective’/‘subjective’ dichotomy 
(this, to simplify, is the tension between the need in social organisation for both external controls 
and room for personal self-expression). 
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efficiency, and so, presumably, liable to be traded off against either or both. 
However, once we understand more fully what transaction cost efficiency is, and 
what sort of ‘costs’ it aims to minimise, we will see that this is a mistake. 

To set the scene, here are some general considerations which indicate that 
Finch’s division is problematic.*’ First, and as already noted, she provides no 
statement or general description of the sort of ‘costs’ the elimination of which 
would result in efficiency. Nor does she provide any understanding of ‘expertise’, 
and in fact this benchmark seems more or less redundant in her discussion.‘ 
Second, a moment’s thought reveals ‘expertise’ and ‘accountability’ must bear the 
same sort of relationship to ‘fairness’ as does ‘efficiency’. Fairness is a substantive 
goal of the law, whereas expertise and accountability are procedural ones. 
Fairness even by itself might be an ultimate criterion of legitimacy, but this is true 
of neither expertise nor accountability.“ Finch’s argument suffers because she 
fails to distinguish between the diverse nature of her benchmarks. So in 
commenting on the fact that insolvency practitioners sometimes use their 
repeat-player expertise to overwhelm and sideline creditors at creditors’ meetings, 
she adds, as if as an afterthought, that ‘Such an account, of course, emphasises the 
danger of evaluating insolvency processes by using a benchmark of expertise 
without reference to objectives: liquidation may be a process that lends itself to 
certain misdirections of expertise’. It should be obvious that far from being a 
sort of optional extra, this consideration is of the essence if one wishes to use 
‘expertise’ — and indeed ‘accountability’ and ‘efficiency’ — as criteria of legitimacy. 
Like efficiency, the ‘other’ benchmarks also can only be understood by reference 
to the contribution they make to the attainment of substantive goals. It will be 
argued below that failure to distinguish between substantive and procedural goals 
considerably weakens Finch’s approach. 

Returning to efficiency, there are two broad (and overlapping) categories of 
transaction costs (i.e. the costs inherent in implementing a set of substantive goals) 
relevant here.“ Co-ordination costs are the costs arising from the fact that there 
are limits on what people in the real world can foresee, and on their cognitive 
capacity for selecting the appropriate response to a set of circumstances presented 
to them. These costs also arise because there are informational asymmetries, for 





41 At Finch, 421, there is a hint that accountability and expertise are attributes of mechanisms or 
procedures, while efficiency is an attribute of principles. However, pany such distinction is illusory 
because procedures too are governed by principles or consist of practices whose efficiency we 
might be interested in testing, while asking directly whether a procedure is efficient is hardly novel. 

42 Here is one perspective: of the ten references in the book’s index under this heading, nine consist, 
on average, of just over one page each. The tenth, an excellent analysis of the directors’ 
disqualification provisions, at 521-540, begins by declaring that in it, the question considered is 
whether the law encourages directorial behaviour which is ‘expert, honest and free from 
incompetence’. However, could not this law be regarded as part of the ‘accountability’ 
benchmark, requiring directors to explain their use of limited liability? If one aspect of the 
discussion is about their honesty, why is this not a matter of ‘fairness’ towards the creditors, 
employees, and other counter-parties the directors might have caused their company to be 
dishonest towards? And is incompetence not one of the main factors leading to ‘inefficiency’ (at 
least popularly, and we know Finch does not provide a technical account)? 

43 The fact that the Nazi administration ensured great expertise in the rounding up and shipping off 
of some people to the death camps and that it provided an efficacious system of accountability for 
the officials concerned, provided no legitimacy to the system. Nor do references to ‘democracy’ 
help. Far from being self- evident, democracy is an inherently contestable concept (witness the 
Korean People’s Democratic Republic of North Korea), and contra Finch, 51, we would first need 
to be told what Finch’s preferred ‘ethical or political vision’ of it is. For a persuasive statement, 
see eg J. Ely, Democracy and Distrust (Cambridge, MA: Harvard UP, 1980). 

44 Finch, 396. 

45 The two categories are drawn from, but again are not identical with, those in Milgrom and 
Roberts, n 31 above, 29-30. 
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example, where information relevant to the common plans of both A and B is 
available only to the former, or is available to him to a greater degree than to the 
latter. An example from the corporate insolvency context is that of the co- 
ordination problems faced by the creditors of a company on the verge of 
insolvency.“ One implication, given the aim of implementing any set of 
substantive goals requiring co-operation, is that some resources would have to 
be expended either ensuring that information is available to a fuller and more 
uniform degree to all the relevant actors, or that the adverse effects of this not 
being the case are remedied. 

With this in mind, note that co-ordination costs are a function, inter alia, of 
expertise. This is for several reasons. First, on the assumption that there are 
inherent differences amongst individuals as to the potential to develop certain 
skills, some of the social resources earmarked towards the imparting of those skills 
would have to be spent finding the right candidates to impart them to.” Then 
there are search costs involved for a potential buyer of expertise in locating it. 
Information that there is an expert who can do the job within the constraints set 
by her financial resources, say, has to be discovered by the buyer, information that 
there is a set of tasks his expertise would allow him to perform rewardingly has to 
be discovered by the seller, and there will seldom be a perfect overlap in what 
the buyer requires and the supplier provides.“ Third, the greater the complexity of 
the tasks involved and the more knowledge available on how to perform them, the 
greater will be the division of labour amongst the experts in the area, and so 
the greater the co-ordination costs of their working together." Finally, there is the 
risk, given the expert’s cognitive limitations, of his choosing the non-optimum 
strategy for dealing with the task at hand, one requiring ten hours of work when it 
could have been performed in eight, say. Take these together and it is clear that 
Finch’s ‘expertise’ benchmark is very much an aspect of efficiency, since it is 
mostly about such costs, and efficiency is about attempting to reduce these costs. 

The second category of transaction costs is motivation costs. These arise because, 
once again along with asymmetric information, different actors have different 
incentives about how to behave in any situation, since they perceive their interests 
not to lie in the same direction. Given the aim of implementing a set of substantive 
goals requiring co-operation, some resources would have to be expended aligning 
their interests in such a way that the actors would be encouraged to pursue those 
goals. In English corporate insolvency law, a good example is found in the 
wrongful trading provisions in section 214 of the Insolvency Act 1986, which seek 
to align the interests of managers of firms on the verge of insolvency with the 
interests of the firm’s creditors. 


46 It has been famously argued that insolvency law should be regarded (to use the pene 
introduced above) as having as its sole substantive goal the alleviation of those problems; see eg T. 
Jackson, The Logic and Limits of Bankruptcy Law (Cambridge, MA: HUP, 1986). 

47 Spending £x on training the young Maurice Greene to run the 100 metres in under ten seconds is 
likely to be more successful than spending the same amount attempting to do the same with the 
young Luciano Pavarotti (the latter’s athletic past notwithstanding); vice versa when it comes to 
grooming them to become great tenors. 

48 An example of this can be found in Finch, 227-228. 

49 Co-ordination costs might in fact place limits on the degree of specialisation that is feasible; see G. 
Becker and K. Murphy, ‘The Division of Labor, Coordination Costs, and Knowledge’ (1992) 107 
Quarterly J Economics 1136. For an example of the point in the text, see Finch, 348; the two 
paragraphs on this page are particularly important because they demonstrate not only that 
expertise is a component of efficiency, but also that so is the accountability often required to 
overcome conflicts of interest; see the discussion of motivation costs, below. 


© The Modern Law Review Limited 2003 461 


The Modern Law Review [Vol. 66 


Once again, it is suggested that, to the extent that ‘accountability’ is concerned 
with issues distinct from those considered under the ‘expertise’ benchmark,” it is a 
function of motivation costs: the greater the latter, the greater the need for the 
former, and vice versa. We can test this by imagining a situation where the agent 
can be reliably ‘programmed’ to do precisely what is in the principal!’s interests. In 
this case, the need for accountability disappears.°! And divergences from the 
principal’s interests can arise, broadly, for any of two types of reasons. They can 
arise either through the agent’s incompetence or poor judgment, in which case we 
are back to considering issues of ‘expertise’ and therefore are dealing with co- 
ordination costs as described above. Or they can arise because of the agent’s fraud, 
cheating, or shirking, so that we are squarely within the ambit of motivation costs. 
There is strong evidence in Finch’s text that she is being compelled by this logic to 
put ‘accountability’ under the ‘efficiency’ umbrella. This is clear, for example, in 
her discussion of the latter benchmark, of ‘the office-holder’s need to justify claims 
to remuneration’ and to ‘explain the nature [and rationale] of the main tasks 
undertaken’ to stakeholders.“ And in the context of devising effective ‘rescue’ 
mechanisms, she explains accountability by reference to opportunistic behaviour 
and the costs of ensuring access to the proceedings for, and supervision by, the 
relevant parties.” This is all the stuff of motivation costs. 


The burdens of ‘fairness’ 


So far we have examined three of the four benchmarks that Finch claims must be 
present for a part of the law to be legitimate. It was suggested above that Finch’s 
discussion of these attributes suffers from a lack of coherence, because, apart from 
brief definitions, she does not reveal the principles governing them, nor the factors 
which distinguish them from each other. The result is that various of her 
arguments seem to have been thrust almost randomly under one heading when 
they could easily have been discussed under either of the other two. The problem 
with this, of course, is that the insight to be gained from a coherence of perspective 
and a comparison of like with like might be lost. The discussion above attempted 
to remedy this deficiency by providing a justification for Finch’s choice of 
transaction cost efficiency, by showing how it necessarily encompasses the other 
two benchmarks, and thus by bringing out both unnecessary duplications and 
meaningful distinctions in the analysis. 

Most importantly, a distinction was drawn between the ultimate ends of the law, 
and the methods it adopts in attempting to achieve those ends. It was pointed out 
that the ‘three’ benchmarks so far considered are about means not ends, and 
therefore, that their invocation is entirely question begging unless it can be 
connected to a clear statement of the ultimate aims the law is attempting to attain. 
Only in that case would we be able to evaluate the fruitfulness of Finch’s analysis 
in helping us understand the law’s efficiency in attaining those ends. Her ‘fairness’ 








50 I am grateful to Peter Jaffey for drawing my attention to a potential overlap here. 

51 In situations of public decision-making, accountability has a symbolic role in addition to its role in 
controlling the motivation costs of public functionaries. Note, however, that even the symbolic 
role of the institution of accountability may only have meaning and value in a context where there 
are motivation costs. And, even if this is not the case, the resource-starved world of insolvency law 
does not seem to permit room for much symbolism. 

52 Finch, 154. 

53 Finch, 193. See also at 495. 
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benchmark provides a suitable candidate — as noted, fairness can undoubtedly 
serve as a substantive goal of the law. In view of this, her discussion of fairness 
bears a heavy analytic burden. So finally in this review, that is what we must 
consider. 

Fairness is utilised throughout the book in the analysis of the legitimacy of 
various parts of the law." It is unfortunate, then, that yet again, nowhere does 
Finch provide a statement of her conception of fairness, let alone a defence of her 

theory of it. As noted above, we get a hint that ‘fairness considers issues of 
substantive justice and distribution’.°> Yet even this minimal understanding of 
what she might mean by ‘fairness’ is not secure. This is because, in criticising 
contractarian justificatory models, Finch asserts that in them, the ‘distinction.. 
between principles of fairness and justice and principles governing the allocation 
of other goods such as wealth is... problematic’.° 

Casting an eye back on Finch’s own suggestion about what fairness is, the 
reader would see why this muddies the waters considerably. How can there be a 
distinction of this sort, when Finch herself recognises that fairness is (in some 
appropriate way) about the justice of distributions? Surely this includes 
distributions of ‘goods such as wealth’? Nor is it plausible to suppose that she 
regards this ‘insight’ too occult to have been accessible to contractarians. Amongst 
those contractarians who are explicitly interested in fairness and justice (so that 
the early Thomas Jackson, for example, is excluded),”’ it is well known that many 
regard the justice of a decision to be dependent upon the fairness of the decision- 
making process. And, to take some examples mentioned by Finch herself, Rawls 
understands justice to be about the distribution of certain ‘primary goods’, 
including wealth; Korobkin takes justice in insolvency situations to be a matter of 
the distribution of influence over the strategies and actions of the distressed 
corporation;™ and for this reviewer, it is about the distribution of rights in the 
insolvent company’s assets. Since Finch acknowledges that contractarian 
theories are concerned with ‘principles of fairness and justice’, then, and since 
she also accepts that fairness and justice are (at least partly) about principles 
governing distributive issues, it is difficult to understand what ‘distinction’ 
between these and the so-called ‘principles governing the allocation of other goods 
such as wealth’ she would require contractarians to render more ‘unproblematic’. 
What is more, given that this makes it seem that there might for Finch be such a 
‘distinction’, it becomes even more difficult to understand what she means 
throughout the book when she talks about ‘fairness’. 

Now, even though there is no general or abstract statement or theory of what 
Finch understands by ‘fairness’, she writes copiously about it in particular 
contexts. It could be, then, that a reasonably accurate picture of her conception of 


54 See generally Finch, 261—265, 292-294, 398-418, 548-551, 567-570. 

55 Finch, 50 n 98. 

56 Finch, 35. She reveals the source of her confusion by citing P. Craig, Public Law and Democracy in 
the United Kingdom and the United States of America (Oxford: Clarendon, 1990), 262-263. Craig is 
discussing Rawls’ principles of justice, but Finch takes his arguments to be directed at 
contractariansim generally. So the rebuttal simply consists of a restatement of the obvious: one 
might accept Rawls’ contractualist methodology as an appropriate way of arguing about justice 
without being required in any way to accept the distinct claim that the methodology yields the two 
principles of justice, or that (and this is Craig’s broad concern in the pages cited by Finch) the 
principles are related in the way Rawls suggests. 

57 For an explanation, see Mokal, n 39 above, 407-408 and 413-414. 

58 D. Korobkin, ‘Contractarianism and the Normative Foundations of Bankruptcy Law’ (1993) 71 
Texas LR 541, 570-571. 

59 Mokal, n 39 above, 435. 
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fairness could be built up through an analysis of these more specific discussions. 
It is important that we have such a picture: since Finch is committed (and rightly 
so) to ‘philosophical consistency’, we need reassurance that, say, the conception of 
fairness invoked by her to approve one ‘part of the law does not fall by the wayside 
when another part of it is condemned.” She also of course needs to indicate why 
she prefers that conception over competing ones in the first place. 

However, poring over Finch’s various discussions of the ‘fairness’ benchmark is 
not reassuring. She appears to invoke at least three notions of fairness, at least two 
of which are question begging, and two of which conflict with each other at least 
prima facie. Her discussion of receivership provides an interesting case study. At 
one point, Finch appears to condemn the institution as ‘unfair’ because, among 
other things, the floating charge holder is not required to consider the interests of 
any other party, and could take decisions affecting their interests without their 
consent.®* However, even assuming that fairness requires the consent of those 
affected by a decision,’ Finch pays no attention to the questions how such consent 
might appropriately be obtained. This is unfortunate because, mirroring debates 
further afield, this is the question attracting most of the controversy in insolvency 
scholarship. 5o, for example, Hobbes and Kant, Gauthier and Rawls, Posner 
and Dworkin,® and Jackson and Korobkin,’ — and even this reviewer®® — all 
might agree or be willing to assume that the consent of those affected by a decision 
is relevant to its fairness (in Finch’s sense), yet still have very diverse views about 
what is thereby entailed for theories of fairness, and about how consent might be 
sought. What a consent theorist thinks fairness recommends would of course be 
different — often, dramatically so — depending on their answers to these questions. 

So, for example, in response to the suggestion that receivership might be 
regarded as ‘fair’ because floating charge holders have paid for their right to - 
appoint a receiver in the form of lower interest rates on their loans, and because 
trade creditors enjoy higher profit margins than the charge-holding banks, Finch 
retorts that this will not do because ‘markets [may] not allow high profit margins, 











60 One possibility should be raised only in order to be dismissed. Finch is of course not a moral 
particularist. The main claim she makes on behalf of her book is, after all, that it provides 
‘philosophical consistency’ in the analysis of the law by seeking out and condemning inconsistency 
of principle (see eg 420, 530, 573, etc). And there is no commitment to the priority of the 
particular: legitimacy itself, after all, is a moral concept, one she explicitly makes a centrepiece of 
her analysis, and the ‘benchmarks’ for which she claims to deploy consistently from area to 
particular doctrinal area. Nor is there a disavowal of the invariability of reasons; see eg the 
discussion of unfairness at 407. For valuable introductory discussions of moral particularism, see 
eg R. Gilliland, ‘Aristotle, Moral Particularism, and the Indeterminacy of Principles’, Undated, 
available at <http: //panther. bsc. edu/~rgillila/jobs/MP5. htm# ednl>, and J. Dancy, ‘Moral 
Particularism’, The Stanford Encyclopedia of Philosophy (Summer 2001 Edition), E. Zalta (ed), 
<http://plato. ‘stanford. edu/archives/sum2001 /entries/moral-particularism >. 

61 ee would not disagree: see eg her condemnation of adopting inconsistent ‘models of fairness’ at 
364-365. 

62 Finch, 262 (echoing concerns expressed by the Insolvency Service). 

63 Any utilitarian worth his salt would put up stiff resistance here, yet to this and similar, readily- 
anticipated attacks, Finch provides no defence at all. See eg Dworkin, n 27 above, 574-579, on 
‘the importance of distinguishing between fairness and consent’. 

64 k ay ves, The Leviathan (1651), and I. Kant, eg, Groundwork of the Metaphysics of Morals 

1785). 

65 See D. Gauthier, Morals by Agreement (Oxford: Clarendon, 1986), and J. Rawls, A Theory of 
Justice (Cambridge, MA; HUP, 1971). 

66 See R. Posner, ‘The Ethical and Political Basis of the Efficiency Norm in Common Law 
Adjudication’ (1980) 8 Hofstra LR 487, and R. Dworkin, n 27 above, especially 574-579. 

67 See Jackson, n 46 above, and Korobkin, n 58 above. 

68 See Mokal, n 39 above, which also explains the implications for the analysis of insolvency law of 
the contractarian/contractualist divide traced in these pairings. 
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the institution of receivership offers a means for the better placed banks to exploit 
their positions, and... the interest rates charged by the floating charge holders are 
excessively profitable because risks are loaded onto unsecured creditors’. 
However, even to someone committed to the relevance of consent, this would 
all be question begging. In the famous Creditors’ Bargain model, for example, the 
unsecured creditors’ alleged weaknesses are part of their very identity, and so 
should be reflected in the process through which consent is sought and fairness 
thus established.”” Now Finch apparently rejects this model’s notion of consent.’ 
But she also rejects the alternative luck-egalitarian (Rawlsian) conception (which 
might condemn decisions that reflect the weaknesses Finch claims unsecured 
creditors suffer from).” And crucially, she suggests no method herself of 
determining whether consent is present, and if it is, whether it has been validly 
given. It follows that the consent-based arguments she makes could be rejected by 
adopting some ways of determining the presence and validity of consent, or 
upheld by adopting others. Finch has no consistent way of arguing for or against 
any of these methods. 

Secondly, there is sometimes an appeal to the existence of ‘conflicts of interests’ 
to sustain a charge of unfairness. For example, soon after the arguments discussed 
above, Finch writes that ‘an important , aspect of fairness in decision-making i is the 
disinterestedness of decision-makers’.”? She uses this observation to raise doubts 
about the practice whereby ‘receivers are appointed from firms of accountants 
who have advised and advocated receivership’ to the major creditors in the first 
place.” This particular argument is unfortunate, since it also displays Finch’s very 
occasional tendency to speak gently about empirical evidence if it stands in the 
way of a satisfying polemic.”° Ignoring that, though, and focussing on her general 
strategy, it is submitted that to assert that ‘conflicts of interest’ and a lack of 
disinterestedness on the part of decision-makers create ‘unfairness’ is to get things 
exactly the wrong way around. Suppose A and B find themselves in a position 
where their interests conflict, and where X would have to decide whose interests 
should prevail. Assume (uncontroversially) that a ‘conflict of interest’ relevant to 
issues of fairness arises when a decision-maker’s interest and duty might conflict. 





69 Finch, 263. For other examples of an understanding of fairness linked to apparently egalitarian 
concerns about the natural and ‘market’ characteristics of the parties, see at 165 (the role of 
insolvency practitioners), 398 and 402 (avoidance of transactions), 407 (creditors dealing with 
groups of companies), 453 (security), 467-9 (retention of title clauses), and 482 (Quistclose trusts). 
Note also that, whatever the precise egalitarian nature of these concerns, their invocation is of 
course problematic for Finch, who would not wish to ask her readers to ‘convert’ to a ‘particular 
ethical or political vision’ such as luck egalitarianism; see at 51. 

70 See eg Posner, n 66 above, 499; T. Jackson and R. Scott, ‘On the Nature of Bankruptcy’ (1989) 75 
Virginia LR 155, 160; and Gauthier, n 65 above, 256. 

71 See Finch, 31-32. 

72 See Finch, 33-35. 

73 Finch, 264. 

74 Similar concerns are expressed at 161 and 163. 

75 After making this argument earlier in the book, Finch notes, at 164, the finding that there were ‘no 
significant differences in the recommendations made by [insolvency practitioners, or IPs] acting as 
investigating accountants with no expectation of receivership appointments and those made by 
IPs who might have had such expectation’. One might think the existence of contrary evidence was 
a reason to consider this argument badly crippled. Yet not only is it wheeled out exactly a hundred 
pages later, this time there is no explicit mention of the conflicting evidence either (though there is 
a reference back, at n 150, to where it is originally discussed). For other examples, see Finch, 85, 
90, 141, 189 n 7, and 257-258; some of the arguments on each of these pages are contradicted by 
the evidence in J. Franks and O. Sussman, The Cycle of Corporate Distress, Rescue and Dissolution 
(FA Working Paper 306, 2000), which she mentions, eg at 236 n 9, but the implications of which 
she does not discuss. 
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In that case, we must decide whose interests should prevail as a matter of fairness 
before we can decide the nature of decision-maker X’s duty. Only at that point are 
we in a position to say whether X faces a ‘conflict of interests’ (in the usual 
normative sense) that we should be concerned to remedy, and about whether the 
lack of disinterestedness on her part is unacceptable on fairness grounds. 

This is clear from the example considered above concerning directors’ duties. 
Suppose that, as a matter of fairness, the interests of the shareholders of a solvent 
company as a group (A) should be given priority over the interests of all other 
‘stakeholders’ (B). If so, then the fact that the company’s directors (X) have signed 
contracts with the company which create incentives for them to run the company 
so as to further the interests of the shareholders as a group, does not create an 
objectionable ‘conflict of interests’, nor is the directors’ disinterestedness in this 
matter something to be desired. It is in fact right on fairness grounds to orient the 
managers’ interests in the same direction as the interests of shareholders, because 
the shareholders are the very parties owed the benefit of directors’ (fairness-based) 
duties in the first place. Our conclusions about such contracts would however be 
different if, as a matter of fairness, solvent companies should be run in a manner 
that is impartial between the interests of shareholders, creditors, and employees. 
In that case, there would be a need to interfere to sever the connections between 
what is to the shareholders’ and the directors’ advantage, since these connections 
are unfair, and therefore create a ‘conflict of interests’ between the directors’ 
interests and their fairness-based duties. But suppose now that we start off having 
no information about what fairness demands here, but once again, are informed 
that the sort of contracts mentioned above had been concluded. Unless we allow 
external intuitions to be smuggled illicitly into our reasoning, it seems we simply 
have no fairness-based reason for interfering in the situation, nor indeed for 
judging there to be a ‘conflict of interest’ in the normative sense.” 

This shows that the question of whose interests should prevail as a matter of 
fairness is prior to any determination of whether the law tolerates an objectionable 
‘conflict of interests’, say, in the way receivers are appointed.” It follows that 
Finch’s appeals to alleged ‘conflicts of interests’ to establish the existence of 
‘unfairness’ gets things the wrong way around. There must be a prior laying out 
and defence of a theory of fairness, a determination of whose interests should 
prevail on these grounds, in order to establish a fairness-based duty in the first 
place, and thus to show the existence of a ‘conflict of interests’ in the sense relevant 
here. And this Finch does not provide. In addition to all this, the way in which 
decision-makers should be disinterested is intensely controversial,” but nothing in 
Finch’s book shows us how to resolve those controversies. 

Matters are made worse because, on the same page that she relies on a ‘conflict 
of interest’-based notion of ‘fairness’, Finch invokes yet another conception of this 
benchmark. This one is apparently ‘fairness’ to ‘society as a whole’, and seems 


76 On Finch’s understanding of efficiency, a conflict of interest based on efficiency considerations 
could not exist either, as explained above. 

77 To understand this point, simply assume the law to be committed, for reasons of fairness to 
creditors and other counter-parties, to the objective of removing directors from their managerial 
role at the merest hint of corporate distress. The point is not to assess the wisdom of such a goal, 
but merely to emphasise that the concept of ‘conflict of interests’ here is an evaluative and loaded 
one, in the way indicated in the text. 

78 By analogy, see eg the discussion of the Real Parties, and Natural and Dramatic Ignorance 
conditions in Mokal, n 39 above, 404-414, 423-424, 429-432, and 440-443. Some might argue 
putting decision makers in a state analogous to Natural Ignorance would guarantee impartiality; 
others might insist that only Dramatic Ignorance would do. 
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based either on social wealth maximisation (Kaldor-Hicks efficiency) or Pareto- 
efficiency.” The problem, however, is that not only are both of these versions of 
‘efficiency’, which for Finch is a benchmark in its own right distinct from 
‘fairness’,®? but neither is capable of functioning as a defensible notion of fairness 
in any case.®! What is more, the dramatic tendency of this alleged form of 
‘fairness’ to clash with those which regard justification to the individual as central 
(such as those based on notions of consent) is well known.®? 


Conclusion 


None of this detracts from the valuable contribution that Finch’s book makes to 
the literature. Not only is it the first sustained attempt in this jurisdiction to 
provide a non-doctrinal analysis and critique of this important area of the law, but 
also, at its best, it provides a deep, provocative, and ultimately persuasive account 
of several of its individual parts, and of how they operate in practice. There is also 
an impressive breadth in the scholarship. In fact, one of the most important uses 
of the book may well be that it brings together analyses from a hugely diverse 
range of perspectives, thus providing the starting point for any detailed 
examination of this law. 

However, it is difficult to avoid the conclusion that the promise of ‘philosophical 
consistency’ is rather far from being kept. With a little imagination, the three 
versions of ‘fairness’ discussed above could be used to condemn almost anything 
as unfair while at the same time upholding it as fair. And in the absence of a clear 
statement of what substantive goals the efficiency — and thus the accountability 
and expertise — criteria are directed towards, all we are left with is a repeated 
appeal to raw, unsystematised intuitions. 


79 See Finch, 264. The qualifications in the text are necessitated by the lack of clarity in Finch’s 
formulation. 

80 For Finch’s acknowledgment of this, see at 53 n 102. 

81 See above. 

82 Space does not allow a fuller treatment of this point here; however, see eg Dworkin’s discussion of 
conceptualising ‘society’ as a big person, n 18 above, eg at 200 and 204. For an example of a 
situation where, at least on the face of it, consent-based and ‘society as a whole’ notions of 
‘fairness’ might conflict, see Finch’s conclusion about the justifiability of the present system of 
secured credit, at 464. 
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E. C. Page, Governing by Numbers: Delegated Legislation and Everyday Policy- 
Making, Oxford: Hart Publishing, 2001, xvi + 238 pp, hb £22.50. 


This fascinating book gives the dry subject of secondary legislation detailed 
scrutiny. While lawyers have found plenty to say about the use of secondary 
legislation as a technique of government, Page is not a lawyer but a political 
scientist, and is concerned with secondary legislation as a phenomenon and as an 
entry-point to the practical world of public administration. 

Page takes the approach one might expect of a student of politics; he is 
concerned to examine the relationship between ‘high politics’ and ‘everyday 
politics’ as it operates in the context of secondary legislation, and to do this 
identifies the parts played by the key actors in the process (notably civil servants 
and government lawyers, the ministers they serve, outside lobby groups and 
politicians in Parliament). This leads to a concern with secondary legislation as a 
process for what it reveals about the workings of government, rather than for the 
sorts of issues of accountability and control that more usually concern lawyers. 

Page starts with a detailed quantitative analysis of statutory instruments. This was 
clearly a time-consuming exercise and the formal criteria he necessarily had to use 
for such an analysis means this tells us something useful about the volume of 
secondary legislation and the categories into which it falls, but not much about 
substance. More revealing by far is the detailed analysis of the background to 46 of 
the instruments chosen through an extensive programme of interviewing. For this 
he has talked chiefly to government lawyers and policy civil servants, but by doing 
so he has revealed a great deal about how the apparatus of central government 
works on a day to day level. Page is able to show, for example, how often the lawyer 
takes the initiative in suggesting that legislation is needed or identifying what the 
legislation should do, rather than simply waiting for instructions. This self-directing 
aspect of the government lawyer is a little-noticed feature of their work that 
distinguishes them from the bulk of their professional colleagues elsewhere. 

The book catapults Page into a world of everyday administration familiar to 
those who have worked in the public sector or talked to those who do so. The 
concerns of his interviewees — to do what their ministers want, to avoid public 
rows, to preserve some sort of coherence in the body of law they administer — are 
perhaps too easily taken for granted, and Page is able to lift the lid on how officials 
reconcile what often are conflicting objectives. He finds that many of those 
responsible for his instruments are suprisingly junior — a great many were officials 
at the grade of Higher Executive Officer, a middle-ranking grade where officials 
need not be graduates. He also brings out the sheer element of randomness, even 
chaos, that underlies how much of this legislation came to be made. He finds great 
controversy and long debates within government in such seemingly-trivial matters 
as fixing the school-leaving date (which has significant consequences for paying 
social security benefits), and a complete lack of controversy about major ‘high- 
political’ matters where it is clear Ministers have made their minds up. In this 
world, issues are shelved owing to overwork of officials or the resistance of 
ministers. Instruments are needed to give powers to do something that has been 
done for years but without any powers — so even when made are given no publicity 
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lest anyone spot the problems from the earlier period. One of the interviewees 
refers to ‘the Jobseeker’s Allowance open brackets Oh Dear close brackets, open 
new brackets, Let’s Reverse Another Mistake, close new brackets, Regulations 
1998’ (p 119). Lawyers may be aware in the abstract that this is how government 
really works, but it is useful to see it illustrated in such vivid detail, and to 
counterpoint more theoretical attempts to understand how government works 
with such an acutely messy reality where the main concern is the pragmatic 
response to the immediate and tangible problem. 

This is a world overwhelmingly driven by civil servants; ministers are important, 
but most of all as the people whom officials serve and whose objectives they seek 
to secure; their active role (beyond actually signing instruments) emerges as 
limited. Likewise, Parliament plays only a limited role, even for affirmative 
instruments — the threat of losing a vote can cause an instrument to be withdrawn 
on occasion, but only rarely. 

One of the book’s surprising insights is to establish the extent to which 
secondary legislation is the vehicle for implementing a different policy within the 
framework of existing statute. Lawyers have always known this happened — the 
infamous case of R v Secretary of State for the Home Department, ex parte Fire 
Brigades Union [1995] 2 AC 513 concerning compensation for criminal injuries is a 
notable example, albeit one involving an instrument made using prerogative 
powers rather than statutory ones. Twenty-six of the 46 instruments selected for 
detailed study involved some novel aspect of policy, suggesting a scale of 
incremental policy development few would expect. These are all instruments with 
domestic origins, not EU ones, and suggest that greater resourcefulness than one 
might have expected is used by government lawyers in finding a means of 
achieving the government’s objectives that minimises scope for adverse publicity 
or interference by Parliament. 

The book is not without flaws. One that strikes a lawyer is that no attempt is 
made to distinguish between instruments made using the broad powers under 
section 2(2) of the European Communities Act 1972, rather than more orthodox 
powers under primary legislation. Given concerns about ‘gold-plating’ of 
directives in their implementation (which incidentally finds a cogent justification 
from one interviewee here), and the way the 1972 Act hands the initiative to the 
executive, this area would be worth exploring. Another relates to devolution; the 
instruments studied all preceded the transfer of functions to the Scottish 
Parliament and Ministers and National Assembly for Wales. While Page has 
much to say about the pre-devolution quirks of legislation made by the Welsh and 
Scottish Offices, devolution is beyond the scope of the study. Given the very 
different processes at work in Wales and the different political context in Scotland, 
Page’s findings are unlikely to continue to be accurate there. 

This book may be most useful of all to lobbyists, who can learn from it how a 
process works of which they see only a part. For academic lawyers, it confirms in 
detail much of what they already know about the workings of government from 
authors such as Terence Daintith and Alan Page (see The Executive in the 
Constitution: Structure, Autonomy and Internal Control (1999), especially chs 7, 8 
and 9). But Page adds not just detail but colour to that picture and reveals the 
political processes behind what even for lawyers is often a dull sort of instrument. 


Alan Trench* 





* Constitution Unit, University College London. 
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Jeremy Waldron, God, Locke and Equality: Christian Foundations in Locke’s 
Political Thought, Cambridge: Cambridge University Press, 2002, xii +263 pp, pb £16.95. 


Jeremy Waldron, as is well-known, has written on many topics, from private 
property to majoritarian politics, from the concept of rights to cosmopolitan 
principles of justice. Very few moral and political philosophers engage with such a 
wide range of issues. This is not to say that his work lacks overall coherence: 
indeed, it is suffused with liberal and democratic values; more precisely still, it is 
inspired by the spirit of John Locke. 

In his The Right to Private Property, and in subsequent articles, Waldron 
undertook to examine critically John Locke’s theory of property, as well as his 
understanding of the role of legislation in politics. His latest work, God, Locke, 
and Equality: Christian Foundations in Locke’s Political Thought, is his first book- 
length treatment of Locke’s moral and political philosophy as a whole. Based on 
the Carlyle lectures Waldron delivered at Oxford in 1999, it is not written in the 
spirit of the Cambridge school, and thus does not pay a lot of attention to the 
historical context in which the Treatises, the Essay, the Reasonableness of 
Christianity and the Letters on Toleration were written. But nor is it a wholly a- 
historical, contemporary reading of Locke. And it is, as a result, a profoundly 
original piece of work. 

Waldron’s starting point is unashamedly that of a contemporary egalitarian 
liberal: much of contemporary moral and political philosophy, he argues, rests on 
the idea of basic equality: all human beings, regardless of race, gender, sexual 
orientation, and the like, must treat one another with equal concern and respect. 
And yet, he notes, egalitarian liberals hardly ever seek to justify that fundamental 
idea, and fail to take, on board what implications there might be for their moral 
and political principles if such a justification cannot be provided. According to 
Waidron, it is a serious omission, one which can be explained, perhaps, by the very 
pervasiveness of basic equality: no one seriously rejects basic equality (or rather, 
no one serious rejects it), so there is no need to defend it. However, John Locke, 
who, Waldron claims, was an egalitarian, could not afford not to embark on that 
difficult task: for in the seventeenth century, anti-egalitarianism was the dominant 
position. And so contemporary egalitarians would do well to read Locke again, 
and to learn from him about the ways in which equality can be justified. 

This, in short, is the book’s starting point: a preoccupation for an ideal which 
we, at the beginning of the twenty-first century, take for granted, without asking 
ourselves whether we can afford to do so. But there is more to Waldron’s account 
of Locke than a contemporary concern for equality. Unlike a number of Locke 
scholars, and against those of his secular contemporaries who invoke Locke in 
support of, say, private property and government by consent, Waldron firmly 
believes, and seeks to show, that Locke is a Christian moral and political 
philosopher, indeed that his entire moral and political theory makes sense only 
within a Christian framework. 

Waldron, then, seeks to defend the following two claims: first, that ‘Locke’s 
mature corpus...is as well-worked out a theory of basic equality as we have in the 
canon of political philosophy’ (p 1). Secondly, that when Locke talks of basic 
human equality, ‘the way in which the extension of the predicate “human” is 
determined, is not in the end separable from the religious reasons that [he] cites in 
support of basic equality.’ (p 47). 

Is Waldron right on either count, though? He is at great pains to show that all 
the central tenets of Locke’s political and moral theory are underpinned by the 
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value of basic equality, be it his understanding of the relationship between men 
and women, his theory of punishment, his account of toleration, his justification 
for private property as well as the limits he places on that institution, and his 
endorsement of majority rule as the legitimate way to make political decisions. 

Of course, Waldron recognises that there are limits to Locke’s egalitarianism, 
but seems to think, at times, that all it would take for Locke to be a thoroughgoing 
egalitarian would be to acknowledge, for example, that slavery can never be 
justified, or that women, who by his own admission can own property and enter 
contracts, are not subject to their husband’s authority. However, there are, in my 
view, deeper problems with construing Locke as an egalitarian in two crucially 
important areas. These are the distribution of political power and the distribution 
of property. 

In Chapter 5, Waldron examines the implications of Locke’s egalitarianism for 
questions such as who can vote, and how political decisions should be taken. His 
central claim — and one which does indeed have considerable textual support — is 
that Locke does not advocate, as a matter of principle, a given regime over 
another: it is up to the people to decide, by majority rule, such things as who will 
have the right to elect, or designate, those with the power to make the law, 
whether the regime will be a monarchy, an oligarchy, or a democracy. Should the 
people decide that women should not get the vote, or that a king should be 
entrusted with the power to make and execute the law, that decision would be 
legitimate. Waldron does not believe that this contradicts the idea of basic 
equality: for if all individual members of the people — and that includes women — 
are given the opportunity to have their say, and if the decision is taken by majority 
rule (which is, according to Locke, an egalitarian procedure), then no one has 
grounds for complaining at the bar of basic equality. 

In those passages of the book, readers familiar with Waldron’s works on 
democratic theory will hear echoes of his endorsement of majority rule and his 
distrust of counter-majoritarian institutions such as the judiciary. Yet one cannot 
but wonder whether consent (albeit framed within the natural law) can bear the 
weight of a fully egalitarian political theory when the design of political 
institutions is at issue. What are we to do, for example, with entrenched 
minorities, many of whom are racial or cultural minorities? And why should 
women who want to be given the right to elect representatives to the legislative 
assembly agree to be disenfranchised, simply because there were not enough of 
them to win that battle? After all, under such a political system, entrenched 
minorities and women wanting the vote would be governed without having a say 
in decisions affecting them. Locke, and Waldron with him, talk of ‘the people’ as if 
it were a homogeneous, somewhat monolithic entity: it clearly is not. Some of its 
members will win consistently at the political game, whereas others will lose. 
Systematic discrimination against the latter on grounds of race or gender does 
seem to constitute a violation of the idea of basic equality. 

From the point of view of equality, then, Waldron’s account of Locke’s 
treatment of political inequalities is problematic. So are his views on the Lockean 
distribution of property, as expressed in Chapter 6. In paragraph 42 of the First 
Treatise of Government, Locke imposes on the right to own things through labour 
a number of strictures. For example, one is not the legitimate owner of one’s 
property if one has failed to give (part of) the surplus one has created to those who 
genuinely cannot, by themselves, meet their subsistence needs. 

On Waldron’s reading, Locke’s insistence on property-owners’ obligation of 
charity shows his egalitarian concern for the (deserving) poor. I am not convinced. 
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For Locke does in fact endorse substantial material inequalities between property- 
owners and the propertyless. And yet it may be that basic equality demands more 
of us than simply helping the needy meet their subsistence needs; indeed it may 
demand more of us than helping them have a comfortable life. Contemporary 
radical egalitarians such as R. Dworkin and G. A. Cohen would argue that we 
owe it to one another to eradicate, as far as possible, inequalities for which the 
worse-off are not responsible, even if they already lead a comfortable life. To be 
sure, it may be that this is not what basic equality requires. But at the very least, 
Waldron needs to tell us in greater detail than he does how a supposedly 
thoroughgoing egalitarian such as Locke can endorse a (potentially) severely 
unequal distribution of resources. 

There are thus aspects of Locke’s theory which sit uncomfortably — more so 
than Waldron seems to acknowledge — with his endorsement of basic equality. 
There is no doubt, however, that Locke does endorse basic equality, and that 
unlike contemporary egalitarians, he does seek to provide a justification for it. 
Here is the central question: given that human beings differ from one another, and 
to a considerable extent, in their physical and mental capacities, how can we 
defend the view that they are one anothers’ moral equals? To claim that humanity 
suffices will not do, because, according to Locke, differences between species are a 
matter of small and incremental degrees. To claim that only beings endowed with 
reason fall within the remit of basic equality and that humans are such beings will 
not do either, because, as we all know, some of us are not as good at using our 
reason as others. So we need a benchmark, a criterion, which enables us to 
discriminate the recipients of equality from others. And for Locke, read through 
Waldron’s lenses, God is the answer. To quote: ‘Anyone with the capacity for 
abstraction can reason to the existence of God, and he can relate the idea of God 
to there being a law that applies to him both in his conduct in this world and as to 
his prospect for the next’ (p 79). More generally, anyone with the capacity for 
abstraction can think of himself as a person, with moral rights and duties (p 80). 
Almost all human beings have that capacity. Of course, some of them have it to a 
greater degree than others. But almost all of them have enough of it to be able to 
comprehend God as the creator of the world and the source of the moral law. This 
is why, according to Waldron’s Locke, we can say that almost all human beings 
are one anothers’ moral equals. (This is why, incidentally, atheists cannot be 
tolerated in Locke’s view: for atheists, in so far as they deny the very existence 
of God, simply cannot come to the realisation that God has endowed almost all of 
us with the capacity for abstraction required to understand him and his 
commands). 

Waldron’s interpretation of Locke is original but, it must be said, rather 
speculative. For all he offers to support it are a few passages from the Essay, and 
nothing from the Treatises. Be that as it may, let us assume that Waldron is 
correct in arguing that Locke’s account of equality has that particular theological 
foundation. Still, one must ascertain how solid a foundation that is. Suppose that 
the capacity for abstraction is what distinguishes recipients from non-recipients of 
basic equality (as opposed to, say, the capacity for moral agency.) It is not clear 
that this does the work Waldron thinks it does. For it may get us to the view that 
there has to be a first cause of the universe, which some philosophers have indeed 
called God. But that is a far cry from Locke’s Biblical God. To put the point 
differently, it does not follow from the fact that we can perceive that God exists as 
our creator that we can also perceive him as the maker of the moral law; nor does 
it follow that we in turn perceive ourselves as moral beings. 
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There is a deeper issue there. Waldron concludes that Locke has got it right, that 
one cannot hope to justify basic equality in a secular way (pp 13, 236). But is this 
true? Waldron, one should note, does not claim to offer a full defence of that 
claim. And denying that claim is far beyond the scope of this review. I should 
simply like to note that, in the crucial passage (pp 79-80) in which Waldron offers 
a reconstruction of Locke’s theological justification for basic equality, it is not 
entirely clear what exactly does the justificatory work. That is, it is not clear 
whether we get basic equality because we see that God has endowed us with the 
capacity for abstraction and thereby for understanding him and his commands, or 
because, thanks to our having the capacity for abstraction, we can perceive 
ourselves as moral beings, who might commit a wrong today and be accountable 
to it tomorrow, indeed, as Waldron himself says, as persons. I do not know which 
it is. What I do know, or at least surmise, is that if it is the latter, then we do not 
need God to justify equality. After all, atheists have the capacity for abstraction 
and recognise themselves as moral agents. (Whether this does suffice to justify 
equality is another question.) If it is the former, then Waldron is right that 
contemporary egalitarian liberals face a possibly insuperable difficulty, precisely 
because they (or at least most of them) suppose that equality can be defended in a 
secular way. 

All in all, then, Waldron offers us an original, and characteristically insightful 
interpretation of Locke. Locke scholars will have to engage with it seriously, and 
contemporary egalitarians will have to address its motivating, and disquieting, 
questions: how can they justify basic equality, and what happens to their 
egalitarianism if they cannot? 


Cécile Fabre* 


Olivier Cayla and Yan Thomas, Du droit de ne pas naitre, Paris: Gallimard, 2002, 175 
pp, pb € 12.00. 


In November 2000, an assemblée pléniére of France’s Cour de Cassation 
recognised what in Anglo-American law would be called an action for ‘wrongful 
life’. It held in Perruche that a child born with a congenital handicap could bring 
an action in negligence against the medical practitioner who had advised his 
mother during her pregnancy. The child’s mother contracted rubella early in the 
pregnancy but her doctor had advised her, on the basis of an erroneous laboratory 
test result, that she was free of the disease. Although the resulting handicap was 
directly caused by exposure to rubella in utero rather than medical negligence, the 
court decided that the doctor’s failure to inform the mother that she had 
contracted the disease had prevented her from exercising her choice to terminate 
the pregnancy. The plaintiff was entitled to compensation for the loss of his right 
to be or have been aborted (the equivocation between tenses expresses the 
conceptual difficulties of the decision). The judgment provoked vigorous criticism ` 
from a number of quarters: the parents of handicapped children, obstetricians, 
partisans of the legal doctrine of human dignity, and, inevitably, various species of 
‘pro-life’ campaigner. A group of academic lawyers wrote to Le Monde 
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complaining that the court had breached the basic principles of law and legal 
right, and that, as lawyers concerned about ‘the anthropological and ethical 
function of law’, they felt obliged to respond. Some time later, the Comité 
Consultatif National d’Ethique published an opinion criticising the decision in 
Perruche on the basis that it promoted a proto-eugenicist policy. 

Du droit de ne pas naître is not presented as a commentary on the decision itself. 
Rather, it explores what was at stake in this very public confrontation between 
doctrine (the academy) and jurisprudence (the judges). What is the most productive 
contribution that academic lawyers can make in relation to those rare cases in 
which the question of law’s social functions’ or philosophical presuppositions is 
projected into the public domain? In what respects did the decision in Perruche 
really transgress foundational principles of logic or legality? In addressing these 
questions, the authors develop an elegant, sophisticated, and engagingly polemical 
account of the construction of legal personality in contemporary law. Their 
reflections on the relation between law and life, on the genealogy of the modern 
legal person, and on the idea of subjective freedom, illuminate the contemporary 
question of bio-politics. The authors develop a close reading of the technical 
aspects of the arrét Perruche into a broad-ranging historical and theoretical 
account of how the evolution of western law has conditioned its responsiveness to 
bio-political forces. 

Almost any kind of ethical or political preference can be insinuated into the 
logical complications which are presented by actions for wrongful life. To begin 
with, the concept of a right to be aborted seems a curious thing. How can a person 
avail themselves of a right which would have had to arise before they came into 
existence? To this, critics of Perruche added a further logical twist: actions for 
wrongful life are self-refuting because the claimant claims reparation for having 
been given the very legal-subjective existence upon which their claim is predicated. 
Similar logical-existential questions surround the issue of causation as it arises in 
relation to actions for wrongful life. With the exception of some jurisdictions in 
the United States, common law courts share the approach taken in McKay, the 
leading English authority, which holds that because the defendant cannot be held 
liable for having caused the handicap, but only for having failed to prevent the 
birth of the child with a congenital handicap, compensation cannot be measured 
by reference to the injury itself (ie in terms of the difference between a ‘normal’, 
healthy, life and life with a handicap) but only by reference to the difference 
between non-existence and existence with a handicap. And, to borrow an 
expression from McKay, ‘how can a court begin to evaluate non-existence, “the 
undiscovered country from whose bourn no traveller returns?”’. According to 
critics of Perruche, these logical problems arise because law mirrors nature. Given 
that a congenital handicap is an integral part of the natural development and 
existence of the child, there is no way of distinguishing the handicap from the 
existence upon which it is predicated. The intervention of nature breaks any causal 
link between the conduct of the practitioner and the emergence of the handicap. 
And these criticisms share the view expressed in McKay, that ‘in the eyes of the 
law, a disabled life is better than no life’. 

From the perspective of Cayla and Thomas, the term ‘wrongful life’ is 
unsatisfactory precisely because it encourages the belief that legal actions really 
have this kind of logical-existential consistency. One of the aims of the book is to 
demystify legal technique by exposing the sense in which, contrary to what 
doctrine suggests, the statuses and categories manipulated in legal argumentation 
are nominal rather than essential. This is especially important given the way in 
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which ‘human dignity’ — the semantic nexus which defined the dispute between 
critics and supporters of the Perruche decision — allows all kinds of programme to 
be attributed to judicial decisions. On one side, for example, parents with 
handicapped children formed an association to protest against the effective 
‘dehumanisation’ of their children. On the other side, the Cour de Cassation 
proposed in its annual report for the year 2000 that it was only by recognising the 
right of handicapped children to obtain compensation in their own right that they 
would be attributed the autonomy consistent with human dignity. In France, at 
least, the notion of dignity is such common currency that these exchanges are 
almost infinitely open-ended. What matters to Cayla and Thomas is how doctrine, 
in marshalling its arguments against jurisprudence, forecloses the difficult question 
of how law should function in the age of bio-politics by granting it an 
anthropological or ethical function which is derived from normative prejudice 
rather than critical observation and reflection. Whereas the partisans of human 
dignity cast the arrét Perruche in the contrasted colours of bio-ethical argument, 
thereby obscuring its complexities, Cayla and Thomas propose that, whatever 
one’s view of the decision, it is more productive to begin with a historical- 
anthropological analysis of the architecture of law’s semantic artefacts, the better 
to identify just what is novel or problematic about such decisions. 

Avoiding the grand ontological categories of existence and non-existence, the 
decision of the Cour de Cassation isolates a chain of causation: ‘...given that the 
negligence of the doctor and laboratory in performing their contractual duties to 

` Mme P prevented her from implementing her decision to terminate the pregnancy 
so as to avoid the birth of a handicapped child, the child can claim compensation 
for the loss which resulted from the handicap and which was caused by the 
defendant’s negligence’. According to its critics, this was entirely disingenuous 
because the austere causal analysis is plausible only if one has already collapsed 
the essential divide between nature and society. To treat a natural process of 
biological development as a social wrong is to assume that nature’s forms and 
values are what we make them. Here, the arguments of doctrine reiterate a long- 
standing theme in French legal commentaries: if individuals are recognised as 
having a legal right to engage in modes of assisted reproduction which blur the 
‘natural’ boundaries or kinship relations, or to trade in the biological substance of 
the human body or the human species, the basic co-ordinates of subjective identity 
are erased. There is, according to these arguments, a tension between freedom and 
(human) dignity: to recognise the right of individuals to design their own nature 
would be to denature the species-being that they embody. The proper 
‘anthropological and ethical’ function of law is to domesticate technology, and 
to conserve the civilising traditions inscribed in nature. In response, Cayla and 
Thomas observe that, far from transgressing some particular legal acculturation of 
nature, the arrét operationally affirms the autonomy of legal technique, which is 
expressed in the nominal, fictional, character of semantic artefacts such as the 
person. The court merely recognised the practical fact that any so-called ‘right to 
be aborted’ could only be claimed by a living person, so that the person claims 
compensation as if they had existed before their birth, and its analysis of causation 
is just an extrapolation of this normative hypothesis. The authors’ conception of 
legal nominalism is more complex than the familiar idea (which can be traced 
from Roman law, through Hobbes, to Mauss) that persona implies a separation 
between performer and role. Usually, this is taken to mean only that the legal 
person clothes the ‘real’ person, but Cayla and Thomas are interested in the more 
challenging proposition that law generates both sides of the distinction. 
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The (re)production of human beings is now as much a social or technological 
enterprise as it is a ‘natural’ process. It is significant that some of the most forceful 
objections to the arrét Perruche came from the professional body of French 
ultrasound technicians: many of the normative complexities of contemporary bio- 
politics are exemplified by their work. In one sense, ultrasound scans might be 
presented as one of those processes of ‘quality control’ which (following Barbara 
Rothman’s argument) construct the foetus as a technological product or 
commodity. Yet, as pro-life campaigners have been so quick to recognise, the 
ability to visualise the foetus by means of a scan also encourages prospective 
parents to recognise it as an existent person. The criterion of ‘normality’ 
articulates the tension between these two existences of the foetus, which western 
cultures take to be antithetical. In the wake of Perruche, ultrasound technicians 
were concerned that their practical interpretations of normality, which negotiated 
a tacit ‘deontological’ compromise between diagnosing serious anomalies and 
fostering the parent-child bond, would be undone by the obligation to give a 
defensibly accurate report of all observable abnormalities. But although from this 
perspective law appears as a blunt instrument, from the perspective of law the 
question is how to incorporate this sort of ‘soft’ bio-political calculus into law. 
Some time ago, Michel Foucault proposed that the coupling of legal rules to the 
regulatory apparatuses of medicine, welfare, and administration meant that law 
was increasingly coming to function as a bio-political norm. Perruche shows the 
other side of the coin. Cayla and Thomas point out that bio-political norms have 
been transferred from these regulatory apparatuses and loaded into the private 
law framework of rights and duties. Law’s predicament in this phase of bio- 
politics is that it has to engage with contexts in which the constitutive division 
between norm and nature has dissolved. Actions for wrongful life expose this 
predicament precisely because they raise the question of how — or whether — the 
distinction between the social and the natural constitutes the legal person. To 
follow the Cour de Cassation in recognising that a person might have a right to a 
body other than that with which they were born is to recognise that the relation of 
nature to culture is ordered not by an embedded asymmetry but by a virtual 
boundary which has to be actualised by the decision of some social agency. 

Rather like common law judges, critics of Perruche essentialise the legal person 
by confusing it with the biological individual. They assume that the legal subject 
cannot exist before the biological individual which it clothes; so, ‘logically’, the 
plaintiff in an action for wrongful life cannot have (had) a right to be aborted. But 
Cayla and Thomas point out that legal systems have quite often fictionalised the 
existence of the legal person before birth or conception. In the most general sense, 
legal personality is always a fictional artefact, constructed and deployed within the 
context of a particular legal transaction. And these artefacts might be said to be 
‘prefabricated’, either in the sense that, for example, inheritance instruments 
anticipate the existence of future heirs, and define their role or capacity in 
advance, or in the more abstract sense that ‘pre-existence’ is just another way of 
expressing the autonomy of the legal person, which is born of the discursive logic 
of law ‘before’ it is attached to any biological individual. But there is a more 
specific sense in which traditional legal systems recognised the existence of persons 
before birth or conception. For example, in French law the person could be 
accorded recognition before birth by virtue of the institution of the curateur au 
ventre (a sort of trustee for the unborn child), and, even before conception, 
persons could be called into legal existence by being materialised as subjects of the 
potestas of a testator. This gave rise to some quite complex plays on the modalities 
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of existence (which English law explored by means of distinctions such as that - 
between persons in esse and persons in posse), but what was in question was just 
the (eventual) existence or non-existence of the person. And, whereas the 
traditional techniques were based on the simple binary alternative of presence/ 
absence, in the contemporary world the apprehension of future persons raises the 
question of what — qualitatively, or biologically — makes a (normal) legal person. 
The point is not that the old personifying fictions denied the ultimate ‘biological’ 
reality of the individual, but that they were concerned only with the beginning and 
end of biological existence, not the complexity of its processes and textures. One 
might say that medical technologies have generated much of this complexity 
because their capacity for intervention increasingly socialises biological existence 
by making its elements conditional upon (non-)intervention. 

This, of course, is where law comes in. The more that the composition of 
biological existence — including the delimiting events of birth and death — can be 
attributed to medical practitioners, the more scope there is for the application of 
legally-enforceable standards of normality. Who decides what counts as normal? 
Bio-political analyses might suggest that the insistent question of normality (and 
the responses it elicits and renews) is generated by a play of social forces which law 
performs but does not describe. But law has to attribute decision-making 
capacities to some social agent, and what is novel about the arrét Perruche is that 
it assigns those capacities to individuals rather than some universal principle. This 
is precisely what prompted critics of the decision to complain of an over-inflation 
of individual freedom. Cayla and Thomas turn that objection into a far more 
astute and interesting observation: if an existent person appeals to a (fictional) 
legal persona in order to claim compensation for the breach of their right to be 
aborted, they do not contradict any law of nature, but they do enact a new form of 
legal subjectivity. The difference between old and new is made by a shift in the 
locus of normative transcendence. In the legal tradition which is reaffirmed by the 
partisans of human dignity, the legal-biological individual is governed — or 
transcended — by a set of normative principles that are so well entrenched that they 
seem to be inscribed in nature itself. Individuals have no right to dispose of their 
own nature. However, even if the whole process takes place in the register of 
fiction, an individual can only claim a right to a ‘normal’ body (as in the arrét 
Perruche) if they are recognised as having preceded, and in that sense transcended, 
their own existence. This new form of action allows individuals to transcend or 
‘institute’ themselves by recognising their capacity to assume the position of the 
normative instance which decides whether a particular biological constitution 
suffices to ‘make’ a person. 

The partisans of dignity overlook this technical change in the structure of legal 
personae, preferring instead to interpret the arrét Perruche as a symptom of 
rampant social psychosis, in which individuals indulge — and are encouraged to 
indulge — their fantasies of subjective identity, unconstrained by respect for their 
innate species-being. The most sophisticated version of this complaint is found in 
Bernard Edelman’s recent arguments for human dignity. According to Edelman, 
the legal quality of dignity attaches to ‘humanity’ as a cultural universal rather 
than to ‘Phomme as a social or political being. It follows that individuals cannot, 
for example, dispose of their genes or participate in any activity which offends 
their innate dignity (in French law, the leading case remains an arrét of the Conseil 
d'Etat which prohibited dwarves from hiring themselves out as ‘human 
projectiles’). Cayla and Thomas point out that whereas the modern concept of 
autonomy was premised on the right of each person to possess or govern 
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themselves, this model of dignity turns this modern self-relation into a form of 
other-relation, so that a structure of reciprocal rights and obligations is imported 
into the form of the individual person. There is no space here to notice the 
innovative arguments which the authors develop in favour of the modern concept 
of autonomy, which, by reference to the Hobbesian subject in particular, develop 
a complex reflection on the articulation of autonomy and heteronomy. 

Obviously, the constitution of the legal person cannot be explained solely in 
terms of the autonomous logic of law. Medical technologies have entirely re- 
materialised the human body, and in so doing they elicit new uses for established 
concepts. For example, some courts in the United States have addressed the 
logical difficulties inherent in recognising a duty of care in relation to foetuses, or 
to persons who were not yet conceived, by defining a practitioner’s duty of care by 
reference to the purposes engineered into a given technique or device. A doctor 
might be held liable for failure to immunise against rubella if the eventual 
consequences were within the ambit of the purpose embodied in the relevant 
technology. This is just another way of saying that the semantic artefacts of law 
are informed by the practices which they regulate. In the other direction, the legal 
category of the person is taken up and used in a variety of settings — reproductive 
technologies, clinical testing, and bio-ethical regulation, not to mention media 
commentary. So although the legal person is manufactured and maintained by the 
autonomous logic of law, it is copied over into a number of different contexts, 
which grant it a number of different discursive existences, which in turn feed back 
into its original legal constitution. The legal person is, then, a curiously ‘fractal’ 
entity, which emerges from the productive interaction of discursive practices. If 
that is so, the distance between artefact and reality, or between norm and nature, 
will itself be given a different form and value, depending on the point from which 
this fractal entity is apprehended. Although it is focused on the semantic content 
of legal artefacts, rather than the pragmatic or performative dynamics which 
structure their multiple uses, the outstanding achievement of Du droit de ne pas 
naitre lies in the way it mobilises the authors’ rich knowledge of legal history and 
philosophy to introduce these complex questions of fiction and contingency into 
legal theory. 


Alain Pottage™ 


Emily Jackson, Regulating Reproduction: Law, Technology and Autonomy, Oxford: 
Hart Publishing, 2001, xxiv + 368 pp, hb £48.00, pb £18.00. 


It is now commonplace for judges and legal scholars in the UK to endorse 
autonomy as the foundational principle of modern health care law. However, it is 
rare for commentators to engage in detail with the difficult questions a 
commitment to autonomy poses, including which conception of autonomy should 
prevail and where its limits should be drawn. Recently, such failures have led some 
scholars, notably Derek Morgan and Graeme Laurie, to question whether models 
of health care law rooted in autonomy can deliver on their promises. This growing 
scepticism about the value of autonomy makes Emily Jackson’s book particularly 
timely. Regulating Reproduction offers a convincing and impeccably researched 
argument for an autonomy-based approach. Jackson’s achievement is all the more 
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impressive given the particular difficulties in applying autonomy-based models in 
the context of reproductive politics. The competing; often irreconcilable, interests 
of the various parties, coupled with the problems individualistic conceptions of 
autonomy face in accommodating pregnant bodies, have posed particularly 
difficult challenges to liberal principles. This book offers a compelling argument 
for the importance of autonomy as the key principle in debates about how various 
aspects of reproduction should be regulated. Adopting a broad definition of 
reproduction, Jackson devotes chapters to birth control, abortion, pregnancy and 
childbirth, reproductive technologies and surrogacy, and in each context her 
thoughtfully argued and meticulously researched analysis carries her commitment 
to reproductive autonomy through to its logical conclusion. For instance, on 
abortion, Jackson’s conclusion is the unflinching acknowledgement that unwanted 
pregnancies are an inevitable side effect of sexual freedom, with the consequence 
that the safety net of legal abortion is an essential adjunct of effective birth control 
(p 71). Her characteristically clear position is that only the woman herself can be 
entrusted with the abortion decision. Pointing out that abortion is now the most 
common surgical operation for women of reproductive age, she questions why 
such routine surgery should be subject to a distinctive regulatory regime 
comprising a set of defences to a crime. Rather, she contends, it should be 
informed by the guiding principle of patient self-determination which governs 
other areas of health law. Hence Jackson’s proposals not only challenge the reader 
to re-think justifications for medicalising certain procedures, but also have the 
merit of making British law more coherent and fulfilling the liberal precept of 
treating female and male patients equally. 

Conventional accounts of autonomy in medical law, which tend to draw on 
bioethical perspectives, too often equate simply to allowing the individual the 
space to do what she pleases. Such notions are rendered impoverished and partial 
in comparison with Jackson’s account. She argues that autonomy must mean 
more than ‘just the right to pursue ends that one already has’ — it also entails being 
able to live in an environment which enables one to form one’s own value system 
and have it treated with respect (p 6). Drawing on feminist theory, she offers a 
more convincing and nuanced vision of autonomy, which is heavily influenced by 
the relational understanding proposed by Jennifer Nedelsky. Crucial to such 
accounts of autonomy is a commitment to helping individuals realise their 
capacities, which involves recognising that resources may have to be provided by 
the state or others as a necessary pre-requisite to autonomous acts by individuals. 
Asserting the values of justice and coherence in legal regulation, Jackson’s 
argument is that: fa] rich understanding of autonomy, as a capacity that is 
dependent upon the existence of strong social support and constructive networks 
of relationships can help us to identify the law’s tasks in regulating reproduction’ 
(p 9). Consequently, while she is committed to law playing a central role in 
regulating reproduction, she also advocates that it should do so in a manner which 
is supportive of individual choices. In the case of abortion, she asserts that the 
patchy nature of access to NHS-funded abortions serves to expose the relative 
ineffectiveness of conceiving autonomy in terms of negative liberties, when 
contrasted to her argument for an affirmative right to accessible services (pp 85- 
90). Similarly, she strongly advocates public funding of reproductive technologies. 
Tracing hostility to public funding of infertility services to the perception that they 
are high-tech luxuries which fail to cure the underlying disorder, she notes that 
other non life threatening conditions are routinely treated on the NHS. Thus, 
therapies like prosthetic limbs or drugs to control certain mental illnesses similarly 
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enable people to live more normal lives without curing their underlying disability. 
It follows for Jackson that infertility treatment should be rationed only according 
to the same principles applicable to other non-emergency treatments: ‘[t]hus an 
assessment of a procedure’s clinical and cost effectiveness ought to determine what 
services are available within the NHS rather than arbitrary health authority 
exclusions or disingenuous claims to have evaluated future parenting ability’ 
(p 201). 

The individual chapters of this book each contain well-made arguments which 
will prove provocative for health care lawyers and ethicists. A particular virtue is 
the strong chapter on birth control — an issue which is too often marginalised in 
legal discussions of reproductive choice, as it is overshadowed by technological 
developments and issues deemed more controversial by the media. Her chapter on 
birth control situates contemporary debates in the context of historical concerns 
about eugenics, and illustrates the potential for technological development to limit 
autonomy: ‘paradoxically ...improvements in contraceptive technology may lead 
to an increased tendency to employ long-acting contraceptives in order to control 
the fertility of certain groups without their freely given consent’ (p 49). Jackson 
then offers an apt and trenchant critique of how the concept of best interests has 
been interpreted and applied in case law on involuntary sterilisation, noting that 
‘protecting the interests of fetuses has attracted more intensive and vocal interest 
than safeguarding the bodily autonomy and sexual privacy of mentally 
incapacitated women and girls’ (p 62). She concludes that in both the Western 
world and developing countries the decision to practice birth control ought only to 
belong to the individual citizen. Related concerns are raised in the context of 
obstetric services, where the employment of increasingly sophisticated prenatal 
tests, allied with the emergence of the fetus as a medical subject, have intensified 
what Jackson terms ‘pregnancy’s immanent pathology’ (p 121). Some feminists 
have criticised surrogacy contracts, not only for their potential to exploit women 
as reproducers, but because they demonstrate the potential for all pregnancies to 
be subject to the excessive medical surveillance and testing which is now possible. 
But once again for Jackson, surrogacy is simply another reproductive choice 
which women should be entitled to make, free from the unwarranted paternalism 
which has underpinned official reports on the subject. 

Throughout, this book is impeccably researched, up to date and a fount of 
further references. Its scope is ambitious, it is well written and accessible. It 
follows that any reservations I have about Jackson’s thesis are relatively minor. 
Personally I am still not wholly convinced by her attempts to effect a 
reconciliation of feminist approaches with classical liberal notions of autonomy. 
Certainly, her arguments about the significance of autonomy should make us wary 
of engaging in simplistic critiques of the concept or seeking to jettison it. However, 
at certain points I would argue that a liberal emphasis on individual choice is 
genuinely in tension with important feminist concerns. For instance, in a section 
on ‘the feminist critique’ of reproductive technologies, it seems to me that Jackson 
does downplay the risks these technologies may pose to women and children. 
Whilst I would not wish to argue that such risks necessarily invalidate women’s 
consent to infertility treatment, questions raised by feminists and other 
commentators do seem to merit more coverage than the rather cursory dismissal 
of possible side effects of treatment at p 180. The risks posed, both to women and 
to any resultant children, may raise real issues about how appropriate it is for a 
society to invest in these technologies as a solution to what is deemed to be an 
infertility crisis. Another minor quibble is that I would have liked to have seen 
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fuller discussion of human rights arguments and their potential in this area. There 
are passing references to the Human Rights Act but its likely impact is not fully 
addressed. Similarly, the integration of global perspectives and international 
comparisons into the text is not entirely consistent. Indeed, addressing such issues 
more fully may have allowed for a more in depth analysis of the limitations of law 
and legal regulation in resolving reproductive dilemmas, even if such regulation 
were to be consistently governed by a commitment to reproductive autonomy. Yet 
given the value of this text, both as an excellent and engaging resource for health 
care law students, and one which challenges both liberal and feminist academics to 
question their theoretical positions, these are small gripes. In her re-working of 
core liberal concepts and her critique of a certain strand of feminism which has 
been content to caricature autonomy as necessarily and excessively individualistic, 
Jackson has fostered a significant engagement between liberalism and feminism on 
the issue of reproductive liberty. 


Marie Fox* 


Anthony J. Langlois, The Politics of Justice and Human Rights: Southeast Asia and 
Universalist Theory, Cambridge: Cambridge University Press, 2001, ix-+214 pp, hb £45.00, 
pb £15.95. 


The early 1990s was an interesting period for the development of international 
human rights law and even more for international human rights as a movement. 
With the end of the cold war, human rights — or at least civil and political rights — 
‘took off, both in the countries of central and eastern Europe where rights had 
previously been rejected as antithetical to communism and in those of the 
Americas where rights had often been suspended in the name of fighting 
communism. The growing number of accessions to the European Convention on 
Human Rights and the growing authority of the Inter-American Commission and 
Court of Human Rights both testified to this development. However at this time, 
and in particular around the period of the 1993 Vienna Conference on Human 
Rights, a new line of resistance to the expansion of human rights norms and 
institutions arose. This went under the banner of ‘cultural relativism’ and 
suggested that, far from being universal, human rights essentially represented the 
values of the west. Broadly speaking, this cultural relativist charge had two main 
variants. One, primarily found in Africa and the middle east, challenged the 
universalist claims of the civil aspects of human rights, notably regarding equality, 
privacy and definitions of torture, arguing that these simply reflected Christian 
and European culture. The other, primarily found in South East Asia, rejected the 
universality of the political aspects, such as free expression and association, 
arguing that these again only reflected western ways of doing politics. The rapid 
economic growth of the ‘Asian Tigers’ in the 1980s and early 1990s bolstered the 
arguments of those advancing the latter view, apparently endorsing their claim 
that a distinctively Asian style of politics, shorn of many human rights standards, 
was more likely to bring prosperity to the region. 

However, confidence in such views was punctured by the Asian financial 
` collapses of the mid 1990s, especially as a lack of political and economic 
transparency — exactly the sort of thing a free press and an independent political 
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opposition might provide — was revealed to be at the heart of the problem. 
International human rights discourse continued its advance, perhaps reaching its 
high water mark with the International Criminal Court statute of July 1998. After 
September 11 2001, though, this onward advance appears in jeopardy. As the 
United States strains to break free of the internationalism that began to 
characterise its foreign policy in the 1990s, it and some other nations have put in 
question some of what appeared to be the most securely established human rights 
norms, notably the protection against torture when it comes to suspected al-Qaeda 
members. At the same time, in so far as the ‘war on terrorism’ is claimed to have a 
normative basis this is more likely to be expressed in terms of defending western 
civilization than of advancing universal human rights. This in turn is only likely to 
provoke a backlash in those countries whose civilisation is other than western, in 
turn reinforcing cultural relativist arguments against human rights claims, 
especially those focusing on ‘civil’ rather than political human rights standards. 
Although it addresses a controversy that perhaps does not have the fervour it did 
in the mid 1990s, Anthony Langlois’s book has much of relevance to say to a 
debate that is likely to be of growing importance. 

Langlois’s point of departure is a desire to defend universal human rights claims 
against those who argue that they are inconsistent with ‘Asian values’, especially 
as reflected in Malaysia, Singapore and Indonesia. In a well argued Chapter 2 he 
engages closely with the expressed views of government officials in these countries 
that Asia has distinct values which are incompatible with international human 
rights standards. Langlois observes that it is no more true that all Asians subscribe 
to the same values than that other peoples do; he finds a significant variety of 
values being expressed both within and between countries in the region. Moreover, 
he argues that there is little evidence of the claimed values being reflected in 
practice in the region. Whereas governments claim that restrictions on political 
expression or homosexuality are the product of a social consensus, Langlois finds 
little evidence of consensus formation but much of state direction. Overall he 
suggests that claims about the particular demands of ‘Asian values’ often 
represent self-serving arguments on behalf of elites who wish to continue 
governing in an autocratic manner. 

To some the demolition of the claims of Asian governments would be sufficient 
justification for the advocacy of human rights throughout the region. It is to 
Langlois’s credit, however, that he wishes to examine deeper. In Chapter 3, which 
is based on significant empirical work among civil society in South East Asia, he 
does identify different understandings of human rights in Asian society than 
prevail in the west. These differences relate especially as to the extent to which 
religion is perceived as a public rather than a private matter. As Langlois seeks to 
respond to these arguments without renouncing a claim to universality for human 
rights standards, he is driven into a more theoretical analysis of the foundations of 
human rights claims. Drawing upon the work of writers such as Alasdair 
MaclIntrye and Stanley Fish, he rejects the idea that rights can rest on universal 
notions of human nature or values, arguing that all of these are situated within 
specific historical and cultural traditions. Unwilling to fall back on defending 
international human rights simply as a matter of positive law, he invokes instead 
the work of Cass Sunstein and Chantal Mouffe on the notion of ‘incompletely 
theorised agreeement’, suggesting that human rights norms may exist as a set of 
generalised principles aimed at justice and human emancipation in most societies, 
but that their specific realisation requires dialogue between cultures. Langlois 
suggests that through such dialogue people from different cultures may be able to 
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reach agreement on a number of specific human rights standards even if they 
remain in disagreement as to the theoretical path which takes them there. To those 
who argue that the starting point of Asian values may be too far from those of the 
west to enable such dialogue to take place, Langlois responds that while some 
Asian rulers may make this claim, the ‘forms of life’ lived in Asian societies reveal 
norms and practices which include concepts of human rights in the way he 
conceives of them. 

International human rights has been described as a practice in search of a 
theory. Langlois suggests that no such grand theory is available; but this does not 
mean that the practice of advancing human rights claims is a pointless and 
arbitrary one, more that those engaged in it should reflect carefully on the nature 
and basis of their claims. This may be of little comfort to some human rights 
lawyers and activists facing rejectionist opposition, especially as Langlois offers 
few examples of how his approach would work — though since it relies on practical 
dialogue, examples would be difficult to offer in advance of such dialogue. 
However, his account does reflect much of what actually goes on in international 
human rights practice, especially international human rights law-making, where 
efforts are often made to identify the pluralist foundations of human rights norms 
and to effect compromises between the conceptions of these norms advanced in 
different societies. Such dialogues are often on terms constructed by the powerful, 
and while Langlois clearly envisages a dialogue of equals he does not really engage 
with how this is to be achieved. This is an especially pertinent issue in the 
contemporary world where the fall-out of international politics frequently poses 
dilemmas for human rights advocates, such as whether to endorse economic 
sanctions or military action against a country with a poor human rights record 
when the states proposing such action advocate only a very limited vision of 
human rights. There also remains a sense throughout the book that while Langlois 
envisages a dialogue between west and east it is still one where the former hopes to 
persuade the latter, not one where both may be changed by the process. 
Nevertheless this book is a valuable contribution to a growing literature by those 
who, while sympathetic to the idea of human rights, express skepticism as to their 
foundations and argue for the role of political as opposed to purely legal visions of 
rights. Such a literature is especially valuable in a time when some are tempted 
once again to claim that the values of their society, even as they undermine many 
of them, are appropriate for all. 


Stephen Livingstone* 


David Rodin, War and Self-Defense, Oxford: Clarendon Press, 2002, 213 pp, hb £27.50. 


The ‘domestic analogy’ has long informed the basic assumptions underlying 
international law. Simply stated, the analogy takes states to be the international 
equivalent of persons, possessing certain rights and obligations vis-a-vis other 
states, just as persons are the primary repositories for certain rights and 
obligations in the domestic sphere. Perhaps nowhere has the domestic analogy 
been more frequently deployed, whether explicitly or tacitly, than in the area of 
international law which deals with the use of force. The prohibition against the use 








* Human Rights Centre, Queen’s University Belfast. 


© The Modern Law Review Limited 2003 483 


The Modern Law Review [Vol. 66 


of force, enshrined in Article 2(4) of the United Nations Charter, is regarded as 
one of the foundational norms of the contemporary international legal order, 
comparable in status to the prohibition against murder or other extreme forms of 
physical violence under domestic law. However, is the domestic analogy truly 
apposite when it comes to justifying a right of self-defence exercisable by states? 
This question lies at the heart of David Rodin’s War and Self-Defense. Rodin 
ultimately rejects a right of national-defence, as he calls it, that is based on the 
domestic analogy. Along the way, he also dismisses reductive accounts that view 
national self-defence as nothing more than an aggregation of a right of personal 
self-defence exercised collectively on a grand scale. 

The book adopts a bifurcated analysis, with Rodin first examining the right of 
self-defence in its domestic setting, and then focusing on the right of national- 
defence. He begins his survey of the field in Chapter 1 by laying out a theoretical 
framework of rights largely borrowed from Hohfeld that takes ‘duties’ and 
‘claims’, as well as ‘liberties’ and ‘no-claims’, to be reciprocal correlates 
characteristic of the normative relations that may exist between two or more 
parties. So, for example, a claim held by one person, the subject, imposes a duty 
upon another person, the object, to perform or refrain from undertaking a certain 
action, which Hohfeld refers to as the content of the claim. 

Upon Hohfeld’s rudimentary framework of subject, object, and content, Rodin 
overlays his own model of defensive rights, also adding a fourth element to the 
equation — the purpose or end of a right of self-defence, which looks to ‘the good 
or value which a defensive action is intended to preserve or protect’ (p 35). It is the 
interaction between these various elements, categorised by Rodin into three 
different types of normative relationship, which defines the essence of his model of 
defensive rights. The first of these normative relationships concerns the relation- 
ship between the subject of a defensive right and its end, that is, ‘between the agent 
which possesses the right and the good which the defensive action is intended to 
preserve and protect’ (p 35). In other words, this particular aspect of Rodin’s 
model seeks to explain a priori why individuals should possess an inherent right of 
self-defence, separate from the contextual principles that may ultimately 
determine whether such a right can exercised in any given circumstance. Rodin 
finds that self-defence is a derivative right which may arise either from some prior 
right to a good or thing, such as the right to one’s own life, from a pre-existing 
duty of care towards a certain person or object, or from a ‘duty of rescue’ that 
requires or allows measures to be taken to protect or preserve a person or thing 
even in the absence of an established obligation of trust or care with regard to it, 
the right to use force to defend third parties or strangers being a prime example of 
this last case. The second type of normative relationship involves the relationship 
between the end of a right of self-defence and its content. In fact, it is the purpose 
of defensive rights which is determinative of the content of such rights. The very 
same good or value that serves to justify a right of self-defence also brings with it 
certain limitations in order to ensure that the defensive action undertaken is ‘the 
one which is least destructive of the good’ (p 41). Rodin identifies these limitations 
as necessity, imminence, and proportionality, requirements that find frequent 
mention in both the legal and philosophical literature dealing with the subject of 
self-defence. 

Rodin reserves his treatment of the third type of normative relationship, that 
which exists between the subject and object of defensive rights, for Chapter 4. 
Specifically, Rodin believes that it is the ‘moral asymmetry’ of the relationship 
between aggressor and victim, the culpability of the party initiating harm and the 
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innocence of the victim acting to avoid harm, that affirms the right of the latter to 
kill the former in self-defence. The normative relationship between subject and 
object illustrates why and how lethal force may be used to kill another human 
being. In effect, as Rodin states, the moral fault of the aggressor leads to a 
forfeiture of his right to life vis-a-vis the victim. 

Although Rodin finds validity in a right of personal self-defence, he is more 
skeptical when it comes to justifying a right of national-defence. He commences 
his examination in Chapter 5 with a brief overview of the international legal 
landscape governing the use of force. No new insight is offered here, just the 
standard reference to Articles 2(4) and 51 of the UN Charter, as well as other 
frequently-cited sources of authority in the area. The one exception concerns his 
discussion of the requirement of imminence surrounding the right of national self- 
defence, which he uses to distinguish between pre-emptive and preventive 
defensive force. According to Rodin, the former type of action would be directed 
against ‘an aggressor who has formed the intention to attack and whose attack is 
imminent but has not yet commenced.’ The latter type of action, very similar in 
nature to the kind of military operation the current U.S. administration is 
proposing against terrorist groups and states that are trying to develop weapons of 
mass destruction, would be directed ‘against a state which has not yet formed the 
intention of an aggressive attack, but which is about to achieve a decisive 
advantage which would seem to make a future aggressive intent likely and 
dangerous’ (p 113). While Rodin does not think international law supports a right 
of preventive self-defence, he does seem to believe that ‘state practice and the 
rulings of the Security Council’ suggest there is a right of pre-emptive self-defense, 
citing the Council’s failure to condemn the Israeli attack on Egypt in the Six-Day 
War. However, a single case of state practice does not instantly give rise to a new 
rule of customary international law, particularly where it is pitted against a key 
provision of the UN Charter (Article 51) that explicitly requires an ‘armed attack’ 
occur before a right of self-defence can be exercised. As such, Rodin is simply 
wrong in his intuitions regarding the legal status of pre-emptive self-defence under 
international law. 

In the closing pages of the chapter, Rodin moves from a descriptive account of 
- the legal norms surrounding the right of national-defence to a more critical 
analysis of its fundamental principles, where he questions the notion of the right 
being implicit in the idea of state sovereignty. For Rodin, the legal paradigm is 
flawed from a normative perspective because sovereignty itself is an idea that is 
ultimately about power, premised on the ability of a political entity ‘to assert 
effective control within a given territory and assert political independence from 
dictatorial external interference,’ and therefore incapable of providing the right of 
national-defence with its moral grounding (p 119). He also identifies another 
problem which has traditionally confounded the thinking on national-defence, 
and that is the conundrum which he designates the ‘two levels of war’. On one 
hand, war has been perceived as a relation not between persons, but between 
states. On the other, war has also been understood as a phenomenon involving 
armed struggle between persons. Rodin credits this fundamental disagreement 
concerning the proper unit of analysis regarding war with producing two separate 
but equally influential strands of thought concerning national-defence; these offer 
differing explanations as to how a right of national-defence may be inferred from 
a right of personal self-defence. Referred to by Rodin as the ‘analogical strategy’ 
and the ‘reductive strategy’, they constitute the principal basis of discussion for 
most of the second half of the book. Applying these two strategies to the 
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normative framework of subject, object and ends that he developed in the context 
of personal defensive rights, Rodin generates a number of possible permutations 
for the right of national-defence that range from the purely reductive to the purely 
analogical (pp 124-125, Table 6.1). 

The reductive strategy envisages national-defence as ‘an organized exercise of 
the right of self-defense by large numbers of individuals at one time’ (p 127). 
However, Rodin rejects a purely reductive strategy that justifies the right of 
national-defence in terms of individually-oriented subjects, objects and ends, 
arguing that the coercive liberties enjoyed by soldiers of a defending state extend 
far beyond what civilians are entitled to do when acting pursuant to a right of self- 
defence. He points to the fact that combatants are allowed to kill enemy soldiers 
who are not personally engaged in fighting and who do not pose any imminent 
threat to them, such as lorry drivers, cooks, and administrators, as well as to the 
fact that the requirement of necessity does not direct states to retreat if it is 
possible to avoid harm without resort to force, which he states would amount to 
appeasement of aggression if it did. Instead, Rodin suggests that, at the most, a 
right of national-defence can only be individually justified by its ends, rather than 
on the basis of its subjects or object; that is, it is a right that belongs to the state, 
exercised against other states, but only for the benefit and protection of individual 
citizens. Yet Rodin himself disagrees with this particular formulation of the 
reductive strategy, citing the point that humanitarian intervention, which is 
substantially about the protection of innocent civilians, is often fundamentally at 
odds with the defensive rights of the state that is the subject of the intervention. In 
addition, he invokes the scenario of the ‘bloodless invasion’ — armed incursions 
which threaten the lives of no citizens of the victim state, such as an annexation of 
uninhabited territory, or a violation of a state’s air space or territorial waters — to 
illustrate that the right of national-defence does not depend on the end of 
protecting individual citizens, since the aggrieved state may still assert the right in 
such cases. 

Having jettisoned the reductive strategy, Rodin next considers the analogical 
strategy. This strategy is predicated on the domestic analogy that views states as 
analogous to persons on the international plane, and therefore also possessing 
defensive rights, just as people do. This is a way of thinking about the right of 
national-defence that is not grounded in the lives of individual citizens, but rather 
in the state, or, more precisely, in defence of the common life of the community. 
However, Rodin is also reluctant to accept supra-personal communal considera- 
tions as a sufficient basis for justifying a right of national-defence for several 
reasons. First, if, as Thomas Hobbes claims, the primary reason men organise 
themselves into political communities is to establish and preserve order, then, 
according to Rodin, the need for order may require a community confronted by 
the prospect of conquest and foreign rule to capitulate swiftly and waive its right 
of national-defence, ‘so as to usher in the new order quickly and painlessly’ (p 
147). Rather than being understood primarily in terms of a political community’s 
desire for order, Rodin argues that it makes more sense to think about the right of 
national-defence in terms of the defence of a particular form of order, the ‘shared 
values and laws, language and literature, history and traditions...’ which 
constitute the cultural identity of a society and give it its distinctive character (p 
149). Rodin, however, finds flaws here as well, noting that such an approach 
would prove too subjective and relativistic, and could not possibly serve to 
morally justify a right of national-defence since it would extend its protective 
benefit even to societies which are corrupt, oppressive and unjust. Finally, Rodin 
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considers the argument that a community’s right to self-determination may 
undergird a right of national-defence, acknowledging that collective self- 
determination would avoid the errors of the order-at-all-costs approach and 
provide a reason for defending a particular form of common life, while at the same 
time eschewing the problems of subjectivity and relativism inherent in the latter 
approach. But not even self-determination can withstand Rodin’s critical scrutiny. 
Citing once again the counter-argument of humanitarian intervention, Rodin 
states that such intervention, carried out against the autonomy and integrity of the 
target state for the avowed purpose of protecting the autonomy and integrity of a 
specific community or minority within that state, pits the communal right of 
collective self-determination directly against the state’s right of national-defence. 
Moreover, the fact that communal entities, as compared to states, tend to be more 
indistinct and less amenable to individuation makes a self-determination account 
of national-defence problematic in Rodin’s view. 

Dissatisfied with both the reductive and analogical strategies, Rodin abandons 
the effort of trying to uncover a moral justification for the right of national- 
defence, and advances an alternative paradigm for conceptualising the right of a 
country to respond militarily to aggression. He argues that ‘military action against 
an aggressive state could potentially be justifiable, not in terms of self-defense, but 
as a form of law enforcement’ (p 163). Rodin arrives at this conclusion indirectly 
by first challenging the well-established orthodoxy of the Just War Theory and the 
distinction between jus ad bellum and jus in bello, the former which stipulates those 
conditions under which states may rightfully have recourse to force, and the latter 
which attempts to regulate the conduct of armed conflict once hostilities have 
commenced. To be specific, what Rodin finds objectionable is the fact that soldiers 
fighting on behalf of an aggressive power are treated as the moral and legal equals 
of their opponents on the battlefield, and are therefore entitled to the same 
protections and benefits that the laws of war bestow, despite the fact that their 
sovereign and senior commanding officers may be held criminally responsible for 
initiating a war of aggression. For Rodin, this is a paradox that goes too far, as he 
states when he notes that the Just War Theory appears to say that an aggressive 
war is ‘both just and unjust at the same time’ (p 167). If a war is held to be unjust, 
then soldiers must also be held responsible for participating in and furthering the 
prosecution of an unjust war. Having apportioned some fault for aggression to the 
soldiers who actually fight in such wars, Rodin finds it consistent with his 
previously articulated theory of fault-based defensive rights to justify the killing of 
enemy soldiers as a matter of law enforcement, or ‘punishment’ as he so 
indelicately puts it. However, law enforcement or punitive measures should not be 
undertaken unilaterally by states because, as Rodin notes, in a state of war they 
lack the impartiality necessary to confer the authority that is required to legitimate 
their actions in this regard. Rodin deems the United Nations to be far more 
preferable as a vehicle for law enforcement or punishment than states acting 
unilaterally, but even so, considers the UN as not being a truly impartial 
authority. He cites, for example, the fact that the five permanent members 
of the Security Council each have a veto, which they regularly use in a self- 
serving manner to exempt themselves and their allies from sanctions, and to 
ensure that decisions taken by the UN accord with their national interests. As 
such, Rodin finds it difficult to view UN authorised military actions as legitimate 
forms of law enforcement or punishment (p 180). Instead, he advocates a universal 
State that would fairly and impartially enforce the law and punish acts of 
aggression. 
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This brings me to my central criticism of this book, which is that Rodin 
advances a model of justifiable war that is wholly unrealistic given the nature of 
the current international system, and is likely to remain so for the foreseeable 
future. Rather than working within the established framework of a right of 
national-defence, as understood under international law, he elects to discard the 
right entirely, and opts for a theory of law enforcement and punishment that calls 
for a universal state. As Rodin acknowledges, ‘the conditions which could make 
such a form of justification effective are not yet realized in the world, for there is 
no impartial international body capable of enforcing a genuine international law’ 
(p 188). In addition, he offers no concrete proposal as to how such a universal 
state may be created, other than to cite Immanuel Kant’s three possible levels of 
legal constitution from his pamphlet Perpetual Peace (ie ius civitatis, ius gentium, 
and ius cosmopoliticum) (p 185). Nor can Rodin provide a satisfactory answer to 
the question he himself poses, specifically ‘what are we to do in the meantime’? 
The most that he can manage is simply to admit the difficulty that the ever-present 
and immediate problem of aggression represents for his utopian vision, and he 
even concedes that it may be necessary to fight ‘in the absence of a genuine 
framework of law’ (p 198). And if by remote chance a universal state was 
attainable in the far-distant future, would this be desirable? Such an order might 
usher in an era of reduced violence and increased order and stability, but it might 
also, with so much power consolidated in one source, develop into a ubiquitous 
tyranny, made all the worse by the futility of effective resistance and the 
unavailability of escape to other countries. Rodin anticipates this concern, and 
proposes that any such universal state should be minimalist in nature, restricted to 
a ‘world monopoly of military force together with a minimal judicial mechanism 
for the resolution of international and internal disputes’ (p 187). If these are the 
bare conditions for a minimalist universal state, then it seems to be minimalism of 
a very centralised and potentially dictatorial order. In the end, while Rodin does 
make some strong arguments about the incoherence of the right of self-defence as 
traditionally understood, his efforts at challenging the dominant legal and moral 
paradigm with respect to self-defence are in vain because of the impracticability 
and perils of the alternative he offers in return. 


George Chifor™ 


Craig Rotherham, Proprietary Remedies in Context: A Study in the Judicial 
Redistribution of Property Rights, Oxford: Hart Publishing, 2002, xxix + 354 pp, hb 
£42.00. 


This book addresses an enormously important and difficult issue: the justification 
for proprietary remedies. The book’s title raises immediate expectations of the 
likely coverage, and Rotherham’s reputation in the field promises a critical and 
incisive treatment of current common law practices. Rotherham has three goals. 
He seeks to advance our understanding of proprietary remedies by exposing, first, 
our general anxiety about non-consensual redistributions of property; secondly, 
the judiciary’s deliberate and detrimental practice of denying that redistributions 
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are being effected; and, finally, the urgent need for explicit recognition of the 
normative justifications that might legitimately underpin these redistributions. 

Proprietary Remedies is divided into four parts, with the first and second 
carrying the main burden of the argument. The first part sets the scene, exploring 
in some detail the general themes just outlined. By the end of the first chapter it is 
evident that the crucial focus is on equitable proprietary remedies, especially 
resulting and constructive trusts. This chapter also makes it clear that the book is 
not (and perhaps could not hope to be) for beginners. It assumes, without 
elaboration, both the significance of the chosen focus and the content of several 
fundamental property debates, including the issue of whether a ‘trust’ is 
proprietary at all and whether it necessarily connotes trustee-type obligations, 
the perennial ‘remedial’ or ‘institutional’ foundations of resulting and constructive 
trusts, the well-known constructive trust/constructive trustee confusions, and the 
equity/mere equity dilemma. 

Indeed, ignoring any preliminaries about the core idea of property itself, the first 
part moves directly to instrimentalist (‘property rites’, as Rotherham terms them) 
and normative conceptions of property. Rotherham clearly favours the 
‘normative’ approach of the American Realists over the ‘absolutist’ approach of 
the English judiciary. His evidence, however, leaves open the alternative view that 
the very essence of the common law tradition is its gradual incorporation of 
particular normative choices. The real complaint may simply be that English 
normative choices are disagreeable. Rotherham describes his preferred normative 
approach in the final chapter of this part. He suggests that proprietary remedies 
are only justified when the facts suggest that the claimant did not intend to run the 
risk of the defendant’s insolvency and the defendant’s assets are swollen as a result 
of the transfer. The implication is that restitution of unintended transfers is the 
most compelling remedial proprietary claim. The assertion is provocative, but its 
substantiation, and its differentiation from other remedial claims, is disappoint- 
ingly brief. 

The second part of the book (comprising two thirds of the text) examines 
different contexts in which redistributive proprietary remedies are generated. 
These include tracing; void and voidable transfers; Quistclose trusts; constructive 
trusts in contracts of sale, in family breakdown, to remedy wrongs, and to prevent 
over-compensation; subrogation; proprietary estoppel; and liens. Throughout, 
Rotherham argues that the current judicial approach to proprietary remedies 
evades the necessary normative analysis by shrouding proprietary doctrine in a 
cloud of metaphor and fiction, the only purpose of which is to suggest compelling 
adherence to a positive/absolutist vision of property and proprietary remedies. He 
decries the obvious fiction and metaphor in the language of tracing and 
subrogation, for example, and the surreptitious avoidance of normative 
justification in the reliance on equitable maxims, estoppels and legal presump- 
tions. He suggests that the justifiable limits to proprietary remedies can, by 
contrast, only be revealed by conscious resort to the moral deserts and efficiency 
aspects of the proposed remedies. The third and fourth parts of the book repeat 
these themes in a short critique of Birks’ view of proprietary remedies and a 
conclusion reiterating the plea to ditch the absolutist language of property and 
replace it by explicit resort to a more normative discourse. 

Given all of this, it may seem unreasonable for this reader to be left feeling 
provoked, certainly, but ultimately a little disappointed. At the outset, the book 
promised to reveal the pot of gold at the end of the rainbow: how do we justify 
what is protected as property and how it is protected? By the last page, however, 
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the answer seems as elusive as ever. If all the particulars are peeled away from the ` 
issues discussed in this book, three key questions appear to cause difficulty. The 
first is what is property? Put another way, what rights (remedial or otherwise) 
merit a particular pattern of ‘super-protection’ that goes beyond the ‘normal’ 
protection accorded to legal tights? Rotherham does not address this issue 
explicitly, yet it emerges obliquely throughout his book, perhaps especially in 
Chapter 9 in the discussion of whether the obligation to disgorge the profits of 
wrongdoing should be personal or proprietary. Simple logic cannot provide the 
response. It requires a normative choice, which may well be founded on economic 
concerns, or social and moral deserts, as Rotherham suggests. But as yet no judge 
or scholar has articulated the normative balance in a manner that persuades 
everyone ineluctably to a single conclusion. The difficulties are highlighted on 
insolvency, when the competition is often between equally innocent parties. There 
is then no easy resort to relative moral blame to decide where losses should fall. 
Rotherham suggests that some ‘property’ rights should be protected on’ 
insolvency, but not all; in other words, he suggests that ‘property’ does not 
connote a uniform package of rights. This may be right, but if so, there is still 
much work to be done on defining and defending the appropriate dividing lines. 

The difficulties with property do not end there. Once a right is classified as 
‘property’, and deemed worthy of ‘super-protection’, it is then necessary to 
consider what degree of protection is warranted. This goes beyond issues of 
insolvency protection. Even if a right merits insolvency protection, the next key 
property question is whether the right necessarily deserves to have its privileged 
status preserved in traceable substitutes. Civilian jurisdictions say no; common 
law jurisdictions increasingly say yes, regardless of the particular circumstances 
operating between claimant and defendant. More work still needs to be done in 
this area; again, differentiation of property rights may well be warranted. The 
third key property question follows from this. If insolvency protection can be 
preserved in traceable proceeds, is a claimant then also entitled to a property 
interest in the profits (or some of the profits) inherent in any fortuitously chosen 
substitution? Again, judges prefer ‘absolutist? doctrinal answers; Rotherham 
prefers normative ones. 

Compelling answers to these three key questions would provide the proverbial 
‘proprietary’ pot of gold at the end of the rainbow. In the face of such a challenge, 
Rotherham acknowledges that he has chosen to pursue one of his three goals in 
preference to the others: this is the judiciary’s deliberate and, in his terms, 
detrimental practice of hiding their absolutist conceptions of property in a 
language of fiction and metaphor (p 33). But this is a difficult argument to sustain 
without also providing a rigorous critique of existing orthodoxy and a convincing 
defence of an alternative normative framework. Rotherham’s focus inevitably 
means that these other goals cannot be advanced in sufficient detail for the reader 
to pursue the arguments to a satisfactory end. ‘Absolutism’ in determining 
property rights is then left standing as a defensible normative choice. 


Sarah Worthington™ 
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The Hague Convention on Jurisdiction and 
Judgments: The Way Forward 


William E. O’Brian Jr* 


This article analyses the proposed Hague Convention on Jurisdiction and 
Judgments, which has been the subject of lengthy and ongoing negotiations. The 
issues that continue to divide the parties centre on differences between approaches 
to jurisdiction broadly similar to those used in Europe, and the approach used in 
the United States. The most comprehensive draft of the Hague Convention starts 
from a European approach, but makes a number of concessions to the US 
approach. The United States has rejected this draft, and the parties appear to have 
accepted this rejection and are now discussing whether a narrower convention can 
be drafted upon which the parties can reach consensus. 

The article argues that the broad draft convention was a sound one, that it made 
all of the concessions to the US approach that were warranted, and that the goal of 
harmonising world approaches to jurisdiction in civil cases would be better 
promoted by adopting the broader convention, if necessary without the 
participation of the United States. 


Ten years ago, the United States proposed that the members of the Hague 
Conference on Private International Law attempt to negotiate a world-wide 
convention on jurisdiction and enforcement of judgments. Such a convention 
would be a welcome development to most of the world, as it would tend to avoid 
wasteful duplication of proceedings and hinder efforts by debtors to avoid 
legitimate debts by transferring assets abroad. In addition, many countries are 
attracted to the idea of a convention on jurisdiction and judgments by a desire to 
limit what they view as exercises of exorbitant jurisdiction by other countries. To 
take only one example, French courts have jurisdiction over virtually any case in 
which the plaintiff is a French national.’ Although France is bound not to exercise 
such jurisdiction against persons domiciled in most other countries in Western 
Europe as a result of its accession to the Brussels and Lugano Conventions,” 

absent such agreements, French courts can and do exercise jurisdiction on this 





* School of Law, University of Warwick. The author wishes to thank Roger Leng, Julio Faundez 
and Jorge Guira, as well as the anonymous referees for this journal, for their helpful comments on 
previous drafts. 


1 French Civil Code, Article 14. 

2 Brussels Convention on Jurisdiction and Enforcement of Judgements in Civil and Commercial 
Matters, 27 September 1968, 1998 OJ (C27) 1 (as amended), Article 3; Convention on Jurisdiction 
and Enforcement of Judgements in Civil and Commercial Matters, 1988 OJ (L319) 24, Article 3. 
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basis. A world-wide convention would eliminate this and similar devices employed — 
by other countries. 

Since 1958 there has been a world-wide convention on enforcement of foreign 
arbitration awards, the New York Convention,’ which is generally thought to 
work well.* The fact that parties can generally enforce foreign arbitral awards, but 
not foreign judgments, creates an incentive for them to prefer arbitration to 
litigation even if the latter might otherwise be more suitable. A world-wide 
convention on jurisdiction and recognition of judgments could redress this 
imbalance, with the result that parties would choose between litigation and 
arbitration on the basis of which form of dispute resolution better addressed their 
needs, rather than which could be more easily enforced outside the rendering 
country. 

Although little progress was made during the first five years after this proposal, 
the subsequent five year period saw remarkable progress, including the adoption 
of a preliminary draft convention in October 1999 that had the cautious support 
of most of the world’s leading economic ‘players’. The major exception was, 
interestingly, the United States itself, which advised the Conference early the 
following year that the October 1999 Draft had no prospect of being ratified by 
the United States.° The reasons for the United States’ objections will be explored 
in depth below: essentially, they were that the Hague Draft was too much like 
the European approach to jurisdiction, and not enough like the US system of 
jurisdiction. 

There followed several attempts to arrive at a compromise, culminating in a 
draft of June 2001 that is remarkable for how little consensus it demonstrates.’ 
Following the recent diplomatic conference in April 2002, the members have 
agreed to send the proposed convention to a committee of experts, which has 
recently produced a more modest convention limited to certain areas on which 
an agreement still seems possible. These areas are quite limited, perhaps 
extending only to enforcing choice of court agreements in business-to-business 
contracts.” 

This Article will analyse the principal issues that have divided the Hague 
Conference, taking as its starting point the October 1999 Draft Convention. The 
disputes are primarily between proponents of the European approach expressed in 
the Brussels and Lugano Conventions and most recently in Council Regulation 





3 United Nations Convention on Recognition and Enforcement of Foreign Arbitral Awards, 330 
UNTS 3 (opened for signature 10 June 1958). 

4 See A. Redfern and M. Hunter, Law and Practice of International Commercial Arbitration 
(London: Thomson Professional Pub, 3rd ed, 1999) paras 10-22. 

5 Discussions of the history of the negotiations include A. T. Von Mehren, ‘Drafting a Convention 
on International Jurisdiction and the Effects of Foreign Judgments Acceptable World-wide: Can 
the Hague Conference Project Succeed?’ (2001) 49 Am J Comp L 191; R. A. Brand, ‘Intellectual 
Property, Electronic Commerce and the Preliminary Draft Hague Jurisdiction and Judgments 
Convention’ (2001) 62 U Pitt L Rev 581. 

6 Letter from Jeffrey Kovar, Assistant Legal Advisor of the US Department of State and Head of 
the US delegation to the Hague Conference, to J. H. A. van Loon, Secretary General of the Hague 
Conference, 22 February 2000 (hereafter ‘Kovar Letter’). 

7 Summary of the Outcome of the Discussion in Commission II of the First Part of the Diplomatic 
Conference 6-20 June 2001, Preliminary Document No 15, available on the Hague Conference’s 
website, www.hcch.net (last visited 7 March 2003) (hereafter ‘June 2001 Report’). 

8 See Preliminary Result of the work of the Informal Working Group on the Judgement Project, 
Preliminary Document No. 8. 

9 Reflection Paper to Assist in the Preparation of a Convention on Jurisdiction and Recognition 
and Enforcement of Foreign Judgments in Civil and Commercial Matters, Preliminary Document 
No 19 (Reflection Paper), available on the Hague Conference’s web site, www.hcch.net. 
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44/2001 (the ‘Brussels Regulation’),’° and the United States, which favours its 
own somewhat unique approach to issues of jurisdiction. The rest of the world 
has, for the most part, sided with Europe in this dispute, as have a number of 
notable American academics. 

I will argue that the draft Convention of October 1999, with three amendments 
that have apparently achieved consensus in the Conference, represents the most 
that should be conceded to the United States approach on these matters. The 
resulting Convention, while perhaps not politically viable in the short-term in the 
United States, is one that the principal remaining countries in the world should 
find acceptable. Over time, it is possible that jurisdictional doctrine in the United 
States will evolve in the direction that the rest of the world seems willing to adopt. 
Thus, I will argue that the best hope for a stable world-wide convention on these 
subjects would be for the rest of the world to agree to a convention along the lines 
of the October 1999 Draft, with a view towards eventual inclusion of the United 
States at a later date. 


The contrasting approaches of the United States and Europe to 
jurisdiction 


The Brussels Convention 


The Brussels Convention was concluded in 1968 between six countries,’ each of 
which had a civil law tradition. It is thus not at all surprising that the approach to 
jurisdiction and recognition of judgments that it adopts is essentially civilian. It 
starts from the basic rule that defendants should be sued in the courts of their 
domicile, and then adds a limited number of additional forums that the plaintiff 
may choose from, in each case based upon a close connection between the dispute 
and the forum in question. These include, in the case of contracts, the place of 
performance, and in the case of torts, the place where the harmful event occurred. 
It generally provides for enforcement of contractual provisions governing choice 
of forum, while disallowing such provisions, for the most part, in consumer, 
employment and insurance contracts, and providing for jurisdiction in the courts 
of the plaintiff's domicile in most of the latter such cases. It mandates exclusive 
jurisdiction for certain matters involving immoveable property, intellectual 
property, and other matters where the importance of having the issues decided 
locally is deemed paramount. It contains a strict and inflexible lis pendens rule 
based on the court which is first seized of a matter. It precludes any court from 
exercising jurisdiction against a defendant domiciled in a contracting state on any 
basis not authorised by the Convention. And finally, it provides for recognition 
and enforcement of judgments throughout Europe with only a small number of 
exceptions, and virtually precludes any examination by the courts charged with 
enforcing the judgment of the merits of the original action.’* 

The principal features of the Brussels approach are its devotion to rules and its 
effort to ensure that only a small number of forums are available for any given 





10 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition 
and enforcement of judgements in civil and commercial matters, OJ L12/1 (2201). 

11 They were France, West Germany, Italy, the Netherlands, Belgium and Luxembourg. 

12 See generally P. Stone, Civil Jurisdiction and Judgments in Europe (London: Longman Press, 
1998). ` 
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dispute, so that any forum chosen will almost certainly be a reasonable one. 
Although based on civil law concepts generally, the end product is a result of 
political compromises, not reasoning from first principles. If a rule is thought to 
have possible untoward consequences, the answer is to carve out an exception that 
is again rule-based. The best example is the rule enforcing choice of forum 
provisions almost unquestioningly in the case of business to business contracts, 
but practically not at all in the case of consumer, employment and insurance 
contracts. This approach eschews tests for jurisdiction based upon a case by case 
balancing of one consideration against another, or on tests of reasonableness, as 
such tests are too uncertain and are therefore likely to lead to wasteful and 
expensive litigation in individual cases. 

Although the European Union has grown to fifteen countries, including two 
common law countries, the United Kingdom and the Republic of Ireland, the 
basic approach of the Brussels Convention was left unchanged when those 
countries joined. In particular, the parties declined to adopt, at the urging of the 
United Kingdom, the common law doctrine of forum non conveniens, which 
permits a forum that has jurisdiction to decline to exercise it in favour of another 
court that would be more suitable." This basic structure was preserved in the 
Lugano Convention, which was concluded in 1988 between the countries of 
the European Union and those of the European Free Trade Area, and survives in 
the successor to the Brussels Convention, the Brussels Regulation. 


The US approach 


The evolution of personal jurisdiction doctrine in the United States is almost 
directly the opposite. After a long period in which the approach of United States 
courts was essentially territorial, in 1945 the US Supreme Court decided the case 
of International Shoe Co v Washington.'* That case held that state courts in the 
United States were permitted to exercise jurisdiction over any defendant so long as 
he has minimum contacts with the forum ‘such that the maintenance of the suit 
does not offend traditional notions of fair play and substantial justice." This 
decision was a construction of the Due Process Clause of the Fourteenth 
Amendment to the United States Constitution, which prohibits states from 
depriving persons of life liberty or property without ‘due process of law.’ Since it 
was interpreting a vague and open-ended constitutional provision, it is perhaps 
not surprising that the test it adopted was also vague and open ended. 

This might not have been a fatal difficulty had the US Congress, or state 
legislatures, promulgated jurisdictional statutes that stated clear rules that stayed 
well within the limits of permissible jurisdiction as articulated by International 
Shoe. In fact, though, virtually all US states decided to exercise their jurisdictional 
powers to the limits permitted by the Due Process Clause. As a result, in most 
cases the operative limit on the jurisdiction of a US court is not a statute, but 
rather the Due Process Clause. 

Of course, the Supreme Court’s jurisprudence in this area did not end with 
International Shoe; there have been numerous subsequent decisions that have 





13 See M. Stuckelberg, ‘Lis Pendens and Forum Non Conveniens at the Hague Conference’ (2001) 
26 Brook J Int’l L 949, 963. 

14 326 US 310 (1945). 

15 Ibid, 316. 
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refined and altered the relevant tests. But to this day the cases emphasise the 
essentially factual and ad hoc nature of the analysis that is required in order to 
determine whether a US court has jurisdiction over a particular case: ‘few answers 
will be written in black and white. The greys are dominant and even among them 
the shades are innumerable.’!© 

Indeed, the Supreme Court’s most recent foray into this area suggests that the 
tests for personal jurisdiction have become even more amorphous. These tests now 
require an examination of whether the defendant has the requisite minimum 
contacts with the forum, as well as an examination of whether, assuming such 
contacts, the assertion of jurisdiction is ‘reasonable’ under all of the circum- 
stances. 

The other principal distinction between the US law of jurisdiction and that of 
Europe is in its basic approach. The European approach is to allow jurisdiction 
outside the defendant’s domicile based upon a close connection between the 
dispute and the particular forum.'® In the United States, by contrast, the emphasis 
is on the relationship between the defendant and the forum. No matter how closely 
connected the forum is to the dispute, if the defendant lacks the requisite 
minimum contacts with the forum, the court may not exercise jurisdiction over 
him. And for the defendant to have such minimum contacts, it is generally 
necessary to find ‘some act by which the defendant purposefully avails itself of the 
privilege of conducting activities within the forum state, thus invoking the benefits 
and protections of its laws.’ 

The contrast in approaches is perhaps best illustrated by considering one of the 
leading US cases on personal jurisdiction, World-wide Volkswagen Corp v 
Woodson.” That case involved plaintiffs who purchased an automobile in New 
York and had an accident in Oklahoma, and sued the foreign manufacturer of the 
car, the importer, the local distributor and the dealer who sold them the car in 
state court in Oklahoma. Under the Brussels Convention approach, all four of 
these defendants could have been sued in Oklahoma, the place of the harmful 
event.”! However, the Supreme Court held that the dealer and distributor were not 
subject to jurisdiction in Oklahoma, since they were based in New York and had 
no dealings with Oklahoma. The Court rejected the argument that by selling an 
inherently mobile product the defendants could reasonably foresee that it might 
cause an accident in Oklahoma, emphasising that ‘the defendant’s conduct and 
connection with the forum must be such that he could reasonably anticipate being 
haled into court there.’ 

World-wide Volkswagen is a case where US law is narrower than the Brussels 
Convention, but there are other cases where the US approach is broader. First, US 
law generally permits jurisdiction based solely on service of the defendant in the 
jurisdiction (frequently referred to as ‘tag jurisdiction’),”* a method of jurisdiction 
that the Brussels Convention specifically outlaws.” Secondly, the Supreme Court 
has blessed a doctrine known as ‘general jurisdiction’, pursuant to which a 





16 Kulko v Superior Court 436 US 84, 92 (1978). 

17 Asahi Metal Industry Co v Superior Court 480 US 102 (1987). 

18 See Case 21/76, Bier v Mines de Potasse d'Alsace [1976] ECR 1735. 
19 Hanson v Denkla 357 US 235, 253 (1958). 

20 444 US 286 (1980). 

21 Brussels Convention, Article 5(3). 

22 444 US at 297. 

23 Burnham v Superior Court 495 US 604 (1990). 

24 Brussels Convention, Article 3. 
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defendant who has ‘continuous and systematic contacts’ with a given jurisdiction 
is subject to suit there even for claims that are unrelated to anything that went on 
in the forum.” In one notorious case, a New York court was permitted to exercise 
jurisdiction over the British affiliate of Hilton Hotels for an accident that 
happened in London, simply because of the defendant’s use of a New York agency 
to book reservations and for public relations.” The doctrine of general 
jurisdiction is controversial even in the United States, and its elimination is a 
major goal of many of the countries in the Hague Conference; although the 
United States delegation has repeatedly stressed that elimination of general 
jurisdiction is politically unachievable.” Of course, whether a defendant has 
‘continuous and systematic’ contacts with the forum is an inherently factual 
question that must be determined on a case-by-case basis. 

The US attitude to forum selection clauses also differs markedly from the 
approach in the Brussels Convention, which is to enforce such clauses in business 
to business contracts but not in consumer, insurance and employment contracts. 
Under the predominant law in the US, forum selection clauses are enforced if they 
are ‘reasonable’, and not otherwise.” This rule applies to consumer and 
employment contracts as well as to business contracts,” and although it may be 
somewhat easier to argue that a consumer contract’s forum selection clause is 
unreasonable than a similar business clause, there are many cases enforcing such 
clauses in consumer contracts. Again, though, the test is one of reasonableness, 
and requires weighing the facts on a case-by-case basis. 

Finally, there is the American treatment of lis pendens. Unlike the Brussels 
Convention, US courts do not necessarily give priority to the first filed of two 
cases posing similar or identical issues. Rather, they tend to apply a doctrine of 
forum non conveniens, a doctrine that US courts share with other common law 
jurisdictions like England, Australia and Canada. Although the treatment of 
forum non conveniens differs from jurisdiction to jurisdiction, it generally 
requires the court to examine on a case-by-case basis the extent to which the 
parties and the case are connected to the respective possible forums, including 
such factors as access to witnesses and proof, the applicable law, the convenience 
of the parties, and the respective abilities of each forum to provide a just 
resolution of the dispute. It goes without saying that this inquiry is heavily factual 
and case-specific. 


Rules and balancing 


In all of the areas just canvassed, irrespective of the other merits of the differing 
approaches to issues of jurisdiction, the central theme is plain. The US approach 
requires heavily factual case-by-case inquiries into issues of reasonableness and 
other issues of degree, while the Brussels approach endeavours to settle the 
question of which courts may hear a case by hard and fast rules to the extent this is 
possible. The US approach thus entails that in a large number of cases having 
an international element (and these are the only cases of interest for a possible 
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world-wide convention), the issue of jurisdiction will be the subject of potentially 
extensive and fact-specific litigation, before the case can proceed to the merits. 

It is perverse to force parties to expend large amounts of time and money on 
litigating about where to litigate. Of course where one litigates is very frequently 
outcome determinative, either because it tends to heavily influence the law that 
will be applied, or because of features like jury trials, more extensive pre-trial 
discovery and contingency fees, the availability of which may vary between 
jurisdictions. These differences make it rational for the parties to spend large 
amounts litigating the proper forum if the law leaves them room to do so.” For a 
legal system to incur these costs, or inflict them on the parties, though, is irrational 
unless the result of a case-by-case balancing approach is to produce clearly better 
results in most cases than does a rule-based approach. 

The proper goal of a system of jurisdiction should not be to favour plaintiffs or 
defendants, but rather to see to it that the court that decides a question is the court 
best equipped to deal efficiently and justly with the case, or at most one of a 
limited number of such courts. Ideally this should include channelling cases to the 
courts whose law is properly applicable to the dispute, since those courts are far 
better suited to ascertaining and applying their own law than are foreign courts. 

Does the US system result in cases being heard in the courts best suited to 
determining the issues efficiently and justly? Although this is a difficult question to 
answer in the abstract, three considerations point strongly in the direction of a 
negative answer. First, the US is virtually alone in adopting the system it does; no 
other country uses a minimum contacts analysis to decide questions of 
jurisdiction, although most common law countries do use a version of forum 
non conveniens. Secondly, the European approach, which focuses on the 
relationship between the dispute and the forum, is much more in tune with 
contemporary approaches to choice of law, which generally tend to select the law 
of the country most closely connected to the dispute,*’ than is the American 
approach, which focuses on the connection of the defendant to the forum. And 
thirdly, the US approach to jurisdiction has attracted large amounts of negative 
scholarly commentary even from American commentators, who use words like 
‘mess’ to describe the current doctrines of the Supreme Court. By contrast, the 
Brussels Convention is generally viewed as a success, both in Europe and 
elsewhere.*? Although scholars have criticised particular language or particular 
rules and suggested improvements, there are essentially no cries for wholesale 
abandonment of the Brussels approach, and certainly no calls for Europe to adopt 
the American system. 

Finally, whatever the merits of the US system as a construction of its 
constitution, the amorphous tests that it includes are not well suited for a global 
convention that has as one of its main aims the curtailment of exorbitant 
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assertions of jurisdiction. There will almost certainly not be a court to fulfil the 
function of the US Supreme Court or the Court of Justice of the European 
Communities in assuring overall consistency of approaches to jurisdiction. 
Amorphous and intensively factual tests are subject to abuse by courts intent on 
expanding their own jurisdiction, as many countries’ courts tend to be. In the 
absence of a central court to review their decisions, a ‘bright line’ standard is 
better calculated to prevent abuses and achieve consistency of results.” 

Based on these considerations, it is not surprising that most of the members of the 
Hague Conference have favoured a convention based upon the European approach. 
Indeed, when we examine the October 1999 Draft Convention, the only surprising 
thing we will find is the number of concessions that have been made by the rest of 
the world in an attempt to produce a convention that the US could accept. 


The Draft Hague Convention 


Basic framework 


A major threshold issue that confronted the Hague Conference was what kind of 
convention to prepare. A 1969 Hague Convention on related matters*> that was 
ratified by only three countries and has never entered into force was a ‘single’ 
convention: it did not prescribe any rules for jurisdiction, but rather dealt only with 
recognition of judgments. In part because of the failure of this convention, and in 
part because most of the world’s countries were unwilling to enforce US judgments 
without receiving some offsetting benefits in terms of reducing what they regard as 
exorbitant exercises of jurisdiction by US courts, the idea of a single convention has 
not so far been seriously pursued i in the current negotiations.*° 

The Brussels Convention is a ‘double’ convention: it prescribes both rules of 
jurisdiction and rules of recognition of judgments, and with certain exceptions 
requires that all judgments based on permitted bases of jurisdiction be recognised 
and enforced. Although many countries in the Hague meetings favoured the 
double convention approach, the United States argued that such an approach was 
not appropriate for a world-wide convention involving countries from very 
different jurisprudential and cultural backgrounds. It argued for a ‘mixed’ 
convention, that is, one that had both jurisdictional rules and recognition rules, 
but that did not require recognition and enforcement of all judgments that were 
based on permissible grounds of jurisdiction. The October 1999 Hague draft is a 
mixed convention, but one that closely resembles a double convention.*” 

The basic structure of the draft Hague Convention consists of three lists of 
grounds for jurisdiction: a white list, a grey list and a black list. White list grounds 
are mandatory: each country is required to take jurisdiction if one of these 
grounds is present (with an exception that will be discussed below), and other 
countries are generally required to recognise judgments of courts of contracting 





34 The United States probably does not share the view that uniformity is or should be an important 
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parties based on such grounds. Black list grounds are prohibited: courts are 
generally forbidden from exercising jurisdiction on these grounds, and any 
judgments based on such grounds are not entitled to recognition. Grey list 
grounds are permissible: courts may exercise jurisdiction on these grounds, but 
other countries are not required to recognise or enforce the resulting judgments. 
This contrasts with the Brussels Convention, which has no grey list: every ground 
of jurisdiction that is not required is prohibited, and virtually all resulting 
judgments must be recognised and enforced.*® 

The black list, contained in Article 18 of the draft Convention, includes a number 
of grounds that are also treated as exorbitant by the Brussels Convention: 
nationality, domicile, residence or presence of the plaintiff, seizure of the 
defendant’s property, service of a writ on the defendant (‘tag’ jurisdiction), and 
the nationality, temporary residence or presence of the defendant. But the black list 
also includes ‘the carrying on of commercial or other activities by the defendant in 
that State, except where the dispute is directly related to those activities.’ This 
prohibition on ‘doing business’ jurisdiction is directly targeted at the United States. 

The scope of the draft Convention is similar to that of the Brussels Convention: 
it extends to civil and commercial matters, and excludes such things as 
administrative, revenue and customs matters, status and legal capacity of natural 
persons, marital property, wills and succession, insolvency, social security and 
arbitration. Unlike the Brussels Convention, it also excludes maintenance 
obligations and admiralty and maritime matters.” There are proposals to extend 
this list of exclusions to encompass various other issues on which agreement may 
be difficult; those proposals are discussed below in conjunction with the discussion 
of those issues. 


General jurisdiction 


The draft Convention follows the Brussels Convention is providing that 
jurisdiction in the defendant’s forum is the default rule.“ But where the Brussels 
Convention uses the defendant’s domicile as the ground for general jurisdiction 
over that defendant, the draft Convention uses ‘habitual residence’, a term that 
has been used in past Hague Conventions. Habitual residence is generally thought 
to be more objective than domicile, a concept that incorporates a greater element 
of subjective intent, at least with respect to individuals.*! The draft Convention 
goes on to provide that non-natural persons will be deemed to be habitually 
resident where they have their statutory seat, their law of incorporation, their 
central administration or their principal place of business. Although these 
jurisdictions will frequently overlap, they potentially create four different 
countries in which a court would have general jurisdiction over any claim against 
the defendant. 

This provision goes part of the way to accommodating the American concept of 
general jurisdiction, though by no means as far as the US wants. Under the US 
concept, a large corporation like IBM could be sued in virtually every country in the 
world where it does substantial amounts of business for any claim, whether or not 
the claim arose there or has any other connection with the forum, although in the 
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latter case the court could decline jurisdiction on a discretionary basis. The draft 
Convention squarely rejects this approach, and indeed places it on the “black list.’ 


Special jurisdiction 

The draft Convention also follows the Brussels Convention in providing for 
special jurisdiction in places that are thought to have an especially close 
connection with the dispute. In contract, this is the place of performance, which in 
the case of a contract for the sale of goods is the place where the goods were 
supplied and i in the case of a service contract the place where the services were 
provided.” Various parties have correctly pointed out that in the case of 
e-commerce contracts these places are not always easy to determine, and may not 
be the most appropriate forum in any event. These issues were the subject of 
extended debate in connection with the European Union’s recent promulgation of 
the Brussels Regulation as well as its recent E-Commerce Directive, and are 
beyond the scope of the present paper. = 

Similarly, in the case of tort the draft Convention generally follows the Brussels 
approach in permitting jurisdiction either in the place of injury or in the place in 
which the act or omission that caused injury occurred. However, in the case of the 
place of injury, the draft Convention allows the defendant to show that injury in 
that jurisdiction was not reasonably foreseeable and thereby defeat jurisdiction. 
This is a concession to the US system, which as we have seen does not permit 
jurisdiction at the place of injury absent (at a minimum) such foreseeability. It 
goes on to provide that if injury takes place in more than one country, then courts 
have jurisdiction only to adjudicate liability for the injury that took place in their 
country, unless the plaintiff is habitually resident in the jurisdiction. 

The draft Convention also follows the Brussels approach in dealing with rights 
in immovable property, intellectual property, entries in public registers and similar 
matters, generally providing for exclusive jurisdiction in the place of the situs.* 
Most of these provisions are not controversial, although there is a substantial 
controversy over the intellectual property provisions, including issues of which 
types of intellectual property should be subject to exclusive jurisdiction in the 
country of registration, and whether exclusivity should extend only to validity 
claims or should include claims of infringement, for example. There is a movement 
to exclude intellectual property from the Hague Convention altogether and make 
it the subject of a separate convention, possibly to be negotiated under the 
auspices of the intellectual property organs of the World Trade Organisation.” 
Detailed consideration of these issues is beyond the scope of this paper. 

The draft Hague Convention, like the Brussels Convention, adopts special rules for 
consumer and employment (but not insurance) contracts favourable to the 
supposedly weaker parties.“ These rules limit severely the enforceability of forum 
selection clauses in such contracts, and provide generally for exclusive jurisdiction in 
the courts of the weaker party’s habitual residence, except in limited circumstances. 
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The Hague draft also follows the Brussels Convention in allowing jurisdiction in 
countries in which a branch, agency or another establishment of the defendant is 
situated, provided that the dispute relates directly to the activity of that branch, 
agency or establishment.“ The US has proposed that places where a defendant 
has carried on regular commercial activities be added to that list, but other 
countries have resisted this suggestion.” 


Lis pendens and forum non conveniens 
In the case of lis pendens, the draft Convention has departed substantially from the 
Brussels model in favour of the US approach. First, the draft Convention has 
removed the priority for the court that is first seized of a matter where that court has 
a case seeking a declaration of non-liability brought by what would ordinarily be the 
defendant.” This reduces or eliminates a problem that emerged recently with the 
Brussels Convention, whereby a defendant might deliberately file suit in a forum 
known to be slow in deciding cases to prevent a plaintiff from proceeding in a 
different forum which delivers faster justice, especially in intellectual property cases.° 

More importantly, the draft Convention includes a limited form of forum non 
conveniens, pursuant to which the court first seized of a matter has discretion to 
decline jurisdiction in favour of another court if it concludes (1) that it is a clearly 
inappropriate forum and (2) that a different court has jurisdiction and is clearly 
more appropriate.” 2 This formulation is similar to that employed by courts in 
Australia, and is stricter than the tests used in England and the United States.” 
The draft Convention goes on to prohibit courts from discriminating on the basis 
of nationality or habitual residence in deciding whether to decline jurisdiction, a 
frequent complaint made about the US cases, which expressly hold that a foreign 
plaintiff's choice of a US forum is entitled to less deference than a US 
plaintiffy’s.** It includes provisions specifying factors to be weighed in making 
such decisions, including inconvenience to the parties, the nature and location of 
evidence, applicable limitation or prescription periods, and the possibility of 
obtaining enforcement of any judgment. It also authorises courts to require the 
defendant to post security for any judgment in the second court, and in certain 
circumstances requires such security. 3 

These provisions represent a large concession to American practice; civil law 
countries and even some American commentators argued that a right to decline 
jurisdiction was not needed if the basic jurisdictional rules were themselves 
reasonable." Nonetheless, the drafters concluded that there might be exceptional 
cases where the court first seized is not the best court to decide the case, and that a 
limited and narrow forum non conveniens provision was thus warranted. By having 
a test considerably narrower than that used in most common law jurisdictions, it is 
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to be hoped that cases of declining jurisdiction under these provisions will be 
unusual, and that defendants will not routinely seek such relief, thereby causing 
the parties to incur needless expenditure on litigating preliminary issues. The 
requirement that any decision on the proper forum be made by the court first 
seized should reduce, if not eliminate, instances of courts issuing conflicting anti- 
suit injunctions. 

Why is an amorphous, fact-specific test appropriate in this context, while 
generally rejected in other contexts in the draft Convention? The critical 
distinction is that here it is being used to decline jurisdiction, while in the other 
situations where the draft properly rejects such amorphous tests, they are tests for 
asserting jurisdiction. There is not as much cause for concern that courts will 
abusively decline jurisdiction, particularly in light of the requirement in the draft 
Convention that the alternative court must actually exercise jurisdiction over the 
case. The principal abuse that has been identified in the area of forum non 
conveniens, that of discrimination on the basis of the plaintiffs residence, is 
prohibited by the draft. 

The October 1999 draft Convention also included provisions similar to those 
found in the Brussels Convention, permitting a court that has jurisdiction over one 
defendant to exercise jurisdiction over related claims against other defendants,” 
as well as over third-party claims.” Both of these practices do not coincide with 
US practice, which requires the court to have jurisdiction over each defendant 
separately, and at the June 2001 session a consensus was reached to drop both of 
these provisions, which should have the effect of moving them to the ‘grey list’.© 
Again, this is a substantial modification to the Brussels approach, in favour of the 
US approach. The draft convention continues to include a provision allowing a 
court that has jurisdiction over a claim to exercise jurisdiction over a counterclaim 
arising out of the same transaction or occurrence. 


Recognition and enforcement provisions 


The draft Hague Convention contains procedures for recognition and enforce- 
ment of judgments broadly similar to those of the Brussels Convention, but again 
departs from the Brussels approach by allowing a court presented with a foreign 
judgment to examine the jurisdiction of the rendering court.” This change, which 
is consistent with US practice, is probably necessary for any world-wide 
convention, since courts are unlikely to want to defer to the jurisdictional findings 
of every nation in the world before enforcing their judgments. However, the court 
addressed is not permitted to decline to recognise or enforce a judgment because it 
believes the issuing court should have declined jurisdiction on the basis of forum 
non conveniens, and is bound by the findings of fact made by the issuing court. 

Apart from these differences, the grounds for refusing recognition of a foreign 
judgment are similar to those provided in the Brussels Convention, which are in 
turn similar to those prevailing in the United States. They include fraud, lack of 
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notice to the defendant in time to defend the case, inconsistency with another 
judgment in the state addressed or another state, fundamental defects in 
procedure, and public policy.™ 

The draft Convention includes provisions, not found in the Brussels 
Convention, allowing states to refuse to enforce awards of non-compensatory, 
punitive and multiple damages, as well as grossly excessive damages, but requiring 
the court to recognise the judgment i in an amount not less than the highest amount 
that could have been awarded in the state addressed.© This is intended to deal 
with what are perceived to be excessive awards by American juries, as well as with 
types of damages that are seldom if ever awardable under some countries’ laws. 
This provision is not apparently controversial; the United States has recognised 
that other countries will not enforce its judgments in amounts they believe to be 
clearly excessive. Indeed, this is the reason that a proposed convention on these 
matters between the United States and the United Kingdom was abandoned 
during the 1970s.° 

A review of these provisions demonstrates that while the draft Hague 
Convention does take the Brussels Convention as its starting point in many 
places, it contains a great many concessions to US procedures. Many of these 
represent clear improvements to the Brussels approach, and one, the inclusion of a 
forum non conveniens provision certainly seems worth trying. In short, the Draft 
Hague Convention appears to be a reasonable effort at achieving a workable 
convention for world-wide adoption. Only the United States seems to be 
dissatisfied with it as a whole, although many countries have preferences for 
changing items here or there. 


American criticisms of the Draft Convention 


General criticisms 


The United States has correctly pointed out that there are many terms in the draft 
Convention that are undefined and could benefit from clarification. Unlike the 
Brussels Convention, there will not be a single court performing the role of the 
Court of Justice of the European Communities of assuring uniformity of 
interpretation of these provisions.*’ But there is a lengthy Report of the Special 
Commission that explains the genesis of the provisions in the October 1999 Draft 
Convention, and undoubtedly any final convention that is actually adopted will be 
accompanied by a similar report. Such reports should greatly aid in the 
interpretation of the Hague Convention, as the Schlosser and Jenard Reports 
have done with the Brussels Convention. There are also proposals to establish an 
advisory board to which national courts may submit questions regarding the 
interpretation of the Convention. Nonetheless, greater clarity is always welcome, 
and any definitions that will clarify vague or ambiguous provisions should of 
course be given consideration. 
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The principal criticism that the United States has made against the draft Convention 
is its barring of ‘doing business’ jurisdiction. It argues that such jurisdiction should 
be on the ‘grey list’; that is, that it should be neither required nor prohibited, with 
countries being free to recognise judgments based on it but not required to do so. It 
goes as far as to say that a convention like the October 1999 draft that includes such 
a prohibition has ‘no chance of being accepted in the United States.’ It also criticises 
the general nature of the prohibited grounds of jurisdiction in Article 18, which 
prohibits application of any jurisdictional rule of national law ‘if there is no 
substantial connection between that State and the dispute.’ 

It is difficult to evaluate the US argument without considering the general 
arguments in favour of a grey list. The principal argument for a grey list is that it 
allows for development and growth in global jurisdictional practice, thus enabling 
the Convention to have the flexibility to adapt to changing conditions. This 
is important in a Convention that will hopefully have hundreds of contracting 
parties, since amending the Convention in the future may prove quite difficult. 
Having a zone of jurisdictional practice that is neither required nor prohibited 
allows countries to experiment with new jurisdictional doctrines to deal with 
novel problems, without requiring other countries to recognise the resulting 
judgments. It is more acceptable for a convention like Brussels to have no grey list, 
since it can be amended by a Council Regulation. Although the Lugano 
Convention is not similarly easily amended, its close links to the Brussels 
Convention make it likely that it would be amended to conform to the latter. 
Moreover, the Brussels Convention can be effectively modified by judicial 
construction, since the European Court of Justice authoritatively interprets it. 
A Hague Convention would have no such unifying body. 

These arguments are indeed compelling. However, they do not entail that a 
basis of jurisdiction like ‘doing business’, which has a known history of creating 
controversy and abuse, should be tolerated. The question must still be asked: why 
should a court that has no connection to a particular dispute be empowered to 
adjudicate the dispute, merely because the defendant does substantial business 
where the court sits? Such a court will, or certainly should, be applying some other 
country’s law to the dispute. Moreover, there are likely to be several alternative 
forums (the specific Jurisdictions for tort and contract, as well as up to four places 
where the defendant may be deemed to be habitually resident). Why should the 
plaintiff be permitted to choose from additional courts? 

Frequently the plaintiff in such a case will be choosing his own home forum. The 
argument therefore is that if the defendant does substantial business in the forum, 
any inconvenience to the defendant is likely to be minimal and outweighed by 
convenience to the plaintiff. The defendant can hardly complain, so the argument 
goes, if he must litigate in a forum that he has substantial contacts with. Indeed, 
there have been ‘compromise’ proposals that would limit ‘doing business’ 
jurisdiction to cases where the plaintiff is habitually resident in the forum,” 
although they create problems in cases of multiple plaintiffs. 

Under the draft Convention, a plaintiff will have the choice of up to four states 
where the defendant can be said to be habitually resident, as well as, in most cases, 
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at least one state and perhaps several states that have specific jurisdiction. This 
gives the plaintiff more than ample opportunity to shop for the best forum. 
Allowing the plaintiff to choose from among numerous additional states where the 
defendant does substantial business is an invitation to excessive forum shopping, 
and would require much more resort to the forum non conveniens provisions of the 
Convention, with their attendant uncertainty, cost and delay. Absent a showing 
that there is gap in the jurisdiction provided by the Convention that needs to be 
filled, the Conference should reject this form of jurisdiction. 

For the same reason, it seems hard to argue that a state should be permitted to 
exercise jurisdiction over a dispute with which it has no substantial connection. 
Although the prohibition in the draft Convention on this issue is admittedly 
broad, it is hard to see how it could be otherwise. There are many potential 
exorbitant bases of jurisdiction that could be tried, and it is not possible to list 
them all in the black list. In any event, this provision is probably not of critical 
importance, since it only serves to move an un-enumerated basis of jurisdiction 
that it prohibits from the grey list to the black list. A court that concluded that 
another court had no substantial connection with a dispute would be unlikely to 
enforce its judgment in any event, whichever of the two lists it was on. 


Special jurisdiction 


A closely related issue, but one on which the US arguments are somewhat 
stronger, is the issue of ‘transacting business’, or regular commercial activity. The 
US has proposed that Article 9 of the Draft Convention be modified by adding to 
the ‘white list’ jurisdiction for branches, provisions permitting jurisdiction in any 
place where a defendant conducts regular commercial activity, so long as the claim 
arises out of that activity.”° Absent such a provision, such jurisdiction would be on 
the ‘grey list.’ This proposal has some conceptual merit; it is not obvious why a 
defendant who conducts regular business in a state from a branch office there 
should be subject to a state’s jurisdiction while another defendant who conducts 
the same level of commercial activity without a branch office is not. 

The response is that it is easier to determine whether a defendant has a branch in 
a jurisdiction than it is to determine whether he conducts regular commercial 
activity there, or at least that the concepts are clearer and therefore less susceptible 
to varying interpretations. Many countries’ laws, including England’s, attach 
particular significance to the fact that the defendant conducts business in a 
jurisdiction from a fixed place of business.’! Certainly the outcome of that inquiry 
is far more predictable, and thus provides better notice to the defendant as to how 
to act if he wishes to avoid subjecting himself to a foreign court’s jurisdiction, than 
does a ‘regular commercial activity’ test. 

In part, the US desire for such provisions is based on its concern that the specific 
jurisdiction provisions in the draft Convention might not be constitutional in the 
US, based on World-wide Volkswagen and similar cases, and that this form of 
jurisdiction would be needed as a gap filler. But such a gap filler is not necessary in 
the Convention, as long as it is included in the US law implementing the 
Convention. That is because Article 25 of the draft Convention generally requires 
recognition of any judgment that is either based on a ground of jurisdiction 
included in the white list or is consistent with any such ground. Thus, a US 
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judgment based on transacting business jurisdiction would be entitled to 
enforcement if consistent with a white list ground, even if the US court rendering 
the judgment were precluded from relying upon that ground directly for 
constitutional reasons. Accordingly, there is no compelling need to include such 
jurisdiction on the white list; it is enough that it remain on the grey list, as it would 
_ under the October 1999 Draft. Moreover, arguably the rest of the world should 
not have to tolerate a form of jurisdiction that it prefers to avoid simply to fill a 
gap in US jurisdiction that is self-imposed. 

At the same time, there is no compelling reason why such a provision should not 
be added either. Unlike the case of general ‘doing business’ jurisdiction, there is no 
objection in principle to a court having jurisdiction over a dispute that directly 
arises out of the defendant’s substantial business activities in the forum. This 
therefore represents an issue on which it might be reasonable for the parties to 
compromise if an overall agreement would result. 

There is a related criticism by the US that has merit, but that can and should be 
handled by revised language rather than by a broad ‘transacting business’ 
provision in the Convention. Article 6 confers jurisdiction in contract cases on the 
courts of the state where the goods were supplied or the services provided, which 
leaves a potential gap for cases of total non-performance. The US solution is again 
to fill the gap by a regular commercial activity provision, an unnecessarily broad 
solution. It would suffice to amend the language of Article 6 to add language 
similar to that found in the Brussels Regulation, referring to the place where the 
goods were supplied or should have been supplied, or to the place where the 
services were performed or should have been performed. 

The United States has also criticised the provisions of the draft Convention on 
consumer and employment contracts, arguing that many consumers and employ- 
ees are sophisticated and that a blanket prohibition on choice of forum provisions 
in their contracts is therefore over-broad.”” It points out that some business 
parties who do business over the Internet may be quite small and have a 
reasonable interest in limiting the jurisdictions where they are subject to suit, and 
that some employees, for example executives of Fortune 500 companies, may be 
sophisticated persons who should be capable of entering into enforceable choice of 
forum agreements. This point has some validity, but the issue is whether the costs 
of a general prohibition are worth the benefits. It is far from clear that the benefits 
of allowing consumers or employees to enter into enforceable choice of forum 
provisions would outweigh the administrative and litigation costs of having to 
litigate their validity in individual cases. If exceptions are to be carved out of the 
rules protecting consumers and employees, those exceptions should be rule-based 
themselves. They should not consist of an amorphous ‘reasonableness’ test such as 
the one currently used under US law. 

The United States also objected to a provision carving out an exception to the 
‘place of injury’ rule for antitrust and competition claims, arguing that this would 
severely handicap its ability to enforce the US antitrust laws.” In June 2001 a 
tentative consensus was reached to exclude antitrust and competition matters 
from the convention entirely, subject to agreeing on appropriate language.” 

The US now seems minded to apply this approach generally, by carving out all 
controversial matters from the proposed Convention and attempting to negotiate 
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a much narrower Convention, perhaps limited only to choice of court agreements 
and defendant’s forum. It is far from clear that what is left would be worth the 
bother. Is there a better way? 


The way forward 


At the meeting of the Hague Conference’s Commission I on General Affairs and 
Policy, which was held on 22-24 April 2002, the United States urged that the 
Conference attempt to negotiate a narrower Convention. This proposal was 
greeted by considerable reluctance, with the delegations from Australia and Japan, 
for example, urging a return to the October 1999 Draft, which the United States 
had already unequivocally rejected. In the end, however, it was agreed that an 
informal working group should be convened with a view to drafting a new 
proposed Convention for consideration in 2003. The working group’s remit 
appears to be to produce a new draft limited to certain areas on which their may 
be broad agreement: choice of court agreements, defendant’s forum, counter- 
claims, branches, submission, trusts and physical injury torts, along with the 
recognition and enforcement of judgment provisions. The areas that are 
apparently to be excluded are contracts, particularly consumer and employment 
contracts, intellectual property, e-commerce and non-physical torts. ° Recent 
indications are that the working group’s proposal will be even narrower, perhaps 
limited to choice of court agreements in business-to-business contracts. S 

Numerous statements by the United States delegation and by other US authors 
make it clear that it is very unlikely that a broader convention can be agreed upon 
with the United States as a party in the near future.” Indeed, the proposed 
convention has even become controversial within the above ‘core areas’ in the 
United States. A recent Reflection Paper prepared by the Hague Conference’s 
Permanent Bureau makes clear that even the narrow convention currently being 
discussed has a number of difficult issues that must be addressed.” Indeed, in 
some respects the narrowing of the Convention creates additional problems, as 
complicated definitional issues surface in the process of circumscribing the limits 
of the Convention’s coverage. It is far from clear that even a narrow Convention 
can achieve consensus, and that it will be widely ratified if it does, given the 
relatively fewer benefits that would flow from it. 

Without disparaging the efforts of the working group or the benefits of even a 
limited convention, there is another way of proceeding that may offer a greater 
hope of a workable convention on recognition of judgments. This would consist of 
following the suggestion of the Australian and Japanese delegations and returning 
to the October 1999 Draft, modified by the 2001 agreements to eliminate the 
provisions of Articles 14 and 16, relating to multiple defendants and third-party 
claims, and to eliminate anti-trust/competition matters from the scope of the 
convention. Such a convention would appear to be acceptable as it stands, or with 
modest amendments, to most of the members of the Conference. If those countries 
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concluded a convention on such terms, they would then have the benefit of the 
Convention among themselves, even if, as is likely, the United States refused to 
join at first. 

Without the United States as a member, other countries’ judgments would not 
be enforceable under the Convention in the United States. However, this is less of 
a problem than might appear. United States courts are already quite liberal about 
enforcing judgments of foreign courts, considerably more so than other courts are 
about enforcing US judgments.”” Although an early Supreme Court decision 
required reciprocity for enforcement of a foreign judgment, ie a showing that the 
foreign country would enforce a comparable US judgment, most states today do 
not require reciprocity, and are quite liberal in enforcing foreign judgments when 
compared to other countries.*! US courts generally refuse to enforce judgments 
rendered in circumstances where the equivalent US court would not have had 
jurisdiction under the US Constitution,“ but that is a comparatively unusual 
occurrence. US courts do refuse to enforce judgments that they view as contrary to 
public policy (for example English libel judgments),®* but they can and would 
probably do the same under the Hague Convention. It is not clear that the rest of the 
world would gain that much in terms of enforceability of judgments by having the 
US as a Hague Convention member. The chief benefit of such membership would 
probably consist of reining in US assertions of general jurisdiction, something that 
US writers have repeatedly stressed is politically unachievable at present. 

It is of course possible that US courts will change their liberal practices with 
respect to enforcement of foreign judgments if they perceive that there is an ‘us 
against them’ mentality in the rest of the world.8* That need not be the message that 
is given to the United States, however. The message could be one that indicates that 
the US is welcome to join the Convention, but that the US system of jurisdiction, as 
it now exists, is simply too different to be combined with the approach that the rest 
of the world wishes to adopt. Moreover, US courts have prudential reasons to 
enforce foreign judgments liberally, as doing so avoids the potential burden of 
hearing the case again so that the plaintiff can obtain a US judgment. And even if the 
United States were to impose reciprocity limits on its willingness to enforce 
judgments of foreign countries, countries could obtain the benefits of such 
enforcement by enforcing US judgments outside the Convention. 

Over time, if the rest of the world concluded a convention on jurisdiction, one 
might reasonably anticipate that the US courts might modify their views on 
certain jurisdictional issues in the direction of world-wide practice. There is 
already a sizeable amount of academic criticism within the United States of the 
Supreme Court’s approach to jurisdiction.®° That criticism is bound to grow if 
there is a convention to which most of the rest of the world is a party, particularly 
if initial practice under the Convention goes smoothly. Since the Supreme Court’s 
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jurisprudence on jurisdiction is based upon its analysis of ‘fair play and substantial 
justice,’ one can certainly hope that it will be more receptive to arguments that a 
system of jurisdictional rules to which most of the civilised world subscribes 
accords with those principles. Certainly an actual convention along these lines has 
more hope of persuading the Supreme Court to alter its views than does a 
proposed Convention that remains under discussion for years and years, which is 
the likely outcome of the present process. 

Proceeding in this way is not inconsistent with continuing the discussions on a 
narrower convention for the time being. While that discussion is proceeding, one 
or more countries who are inclined toward the October 1999 Draft could canvass 
the remaining delegations, on a non-binding basis, as to whether they would be 
prepared to agree to a convention based on that draft. Assuming that the result of 
this canvass indicates a sizeable majority in favour of that draft, as appears likely, 
those members could then assess the outcome of the working group in comparison 
and proceed accordingly. This may appear inconsistent with the normal 
procedures of the Hague Conference, but need not be so, since there will be 
ongoing efforts to achieve an overall consensus as well. f 

Alternatively, the members of the Lugano Convention might consider amending 
their convention along the lines of the proposed Hague Convention and inviting 
members of the Hague Conference to join that Convention.’ The difficulty with 
proceeding in this way is that it would increase the differences between the Lugano 
Convention and the Brussels Convention and Regulation, which is contrary to the 
historically close relationship between the two Conventions. This disparity may be 
only temporary, however. If the expanded Lugano Convention gains wide 
acceptance, the European Union should strongly consider amending the Brussels 
Regulation to conform to it, both for the sake of uniformity of approach and 
because many of the differences between the Brussels Convention/Regulation and 
the proposed Hague Convention represent genuine improvements. If there is a 
need to have certain differences based upon the partial political and economic 
integration that the European Union has achieved, that is of course not a 
problem. 

Proceeding as I have outlined appears to have greater prospects for achieving a 
genuinely useful convention that may ultimately achieve broad acceptance. Even if 
the United States does not join in the near future, the benefits to those countries 
who do join would likely outweigh the benefits of a narrower convention, 
assuming that one would ever emerge from the current process. At the very least, 
this avenue should be explored more thoroughly in the months ahead. 





86 Additional states can be invited to join the Lugano Convention pursuant to Article 62 of that 
convention. 
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When Culture Means Gender: Issues of Cultural 
Defence in the English Courts 


Anne Phillips* 


The use of cultural defence has been much discussed in the American context and 
has figured as one of the areas of concern in feminist assessments of 
multiculturalism. This paper examines two categories of cases from the English 
courts, those where cultural context has been seen as significant in interpreting the 
actions of female defendants, and those where ‘culture’ is invoked to explain severe 
acts of violence against women. It argues that cultural arguments become available 
to female defendants mainly when they conform to stereotypical images of the 
subservient non-Western wife. They have not, on the whole, been successfully 
employed by male defendants to mitigate crimes against women, though there are 
troubling exceptions. The larger problem is that mainstream culture itself 
promotes a gendered understanding of agency and responsibility, as when it 
perceives men as understandably incensed by the sexual behaviour of their women, 
or women as less responsible for their actions because of the influence of men. The 
conclusion is that the uses and abuses of cultural defence highlight issues that have 
wider provenance, for it is when cultural arguments resonate with mainstream 
conventions that they have proved most effective. 


The notion of ‘cultural defence’ surfaced in American law journals in the 
mid-1980s, in the wake of a number of cases where defendants invoked the 
traditions of their culture to explain or mitigate their actions.’ It has subsequently 
figured as one of the areas of concern in the feminist literature on 
multiculturalism, where the reliance on ‘cultural tradition’ is widely regarded as 
legitimating crimes against women.” One much discussed case is that of 
Dong-lu Chen, a Chinese immigrant to New York who battered his wife to death 
with a hammer some weeks after discovering she was having an affair.? At 
his trial in 1988, an expert witness testified that in traditional Chinese culture, 
a woman’s adultery would be conceived as an enormous stain on the man; 
that he would find it difficult to remarry if he divorced his wife for adultery; and 
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that violence against wayward spouses was commonplace in China.* The judge 
accepted that Chen was ‘driven to violence by traditional Chinese values about 
adultery and loss of manhood’, convicted him of second-degree manslaughter, 
and sentenced him to five years’ probation. In another much cited case, Kong 
Pheng Moua, originally from Laos, was charged with rape and kidnapping after 
abducting a young Hmong woman from her workplace at Fresno City College 
and forcing her to have sex with him.® At his trial in California in 1985, it was 
argued that he was acting in accordance with a traditional Hmong practice of 
marriage by capture, in which the man would establish his strength and virility by 
seizing the woman, and she would ritually protest his sexual advances in order to 
establish her virtue. Kong Moua was found guilty only of a lesser charge of false 
imprisonment, and was sentenced to 120 days in prison and a fine of $1 000; $900 
of this was to be paid to his victim in what experts described as the traditional form 
of ‘reparation’. 

In the American literature, the use of cultural defence has given rise to a 
polarised debate, with some suggesting it be formally established as a new kind of 
criminal defence (akin therefore to currently recognised defences like diminished 
responsibility or self-defence), and others that it be excluded from the courtroom. 
This latter position has often drawn on explicitly feminist arguments. In the 
aftermath of the Chen judgement, for example, the National Organization of 
Women argued that cultural defence should be inadmissible, because it so self- 
evidently reinforces patriarchal power.’ In one influential critique, Doriane 
Lambelet Coleman argues that the use of cultural evidence weights the interests of 
defendants above those of victims, and is particularly damaging to women. While 
she acknowledges the right of defendants to cite cultural factors as mitigating 
circumstances at the point of sentencing (itself a large concession), she argues that 
only culture-neutral evidence should be permitted in establishing the question of 
guilt. Thus ‘a defendant who killed his wife upon discovering that she had strayed 
from the marital bed could interpose the traditional defence of provocation’, but 
he ‘would not get the benefit of arguing that in his particular culture, the shame 
and devastation is elevated’. The courts need to demonstrate multicultural 
sensitivity, but should not allow for ‘cultural defence’. 

The debate on cultural defence feeds into a wider discussion of tensions between 
multiculturalism and gender equality, polemically signalled in Susan Moller 
Okin’s question: ‘Is Multiculturalism Bad For Women? Issues relating to the 
use of cultural evidence form only one small part of this wider discussion, but 
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raising as they do some particularly pointed questions about the relationship 
between recognising cultural difference and securing the rights and protections of 
women, they deserve fuller attention in the British context. In this paper, I focus 
on ways in which culture is currently invoked in the criminal courts, exploring 
what problems, if any, these pose for women. I begin with an overview of the 
general issues (some more overtly gendered than others) thrown up by the use of 
cultural defence. I then provide a brief background to multicultural practice and 
legislation in Britain before moving on to address specific cases. Though it is part 
of my argument that the loose equation between culture and ethnic minority status 
is problematic, ‘cultural’ considerations are primarily raised in cases that involve 
defendants from ethnic minority groups. Because the overwhelming majority of 
ethnic minority citizens live in England, all the cases I discuss come from the 
English courts.'© 


Why is cultural defence a problem? 


What is ‘cultural defence’ and why is it perceived as a problem? One definition, by 
Paul Magnarella, is that a ‘cultural defense maintains that persons socialised in a 
minority or foreign culture, who regularly conduct themselves in accordance with 
their own culture’s norms, should not be held fully accountable for conduct that 
violates official law, if that conduct conforms to the prescriptions of their own 
culture’.'! (Note that on this definition, the Chen case would be a misuse of 
cultural defence, for wife murder is not condoned in contemporary China.) Jeroen 
Van Broeck argues that such definitions should be supplemented by a definition of 
cultural offence: ‘an act by a member of a minority culture, which is considered an 
offence by the legal system of the dominant culture. That same act is nevertheless, 
within the cultural group of the offender, condoned, accepted as normal 
behaviour and approved or even endorsed and promoted in the given situation’. 
The point of the addition is that Van Broeck believes there has to be a link 
between the offence itself and the defendant’s cultural background before the 
courts should consider allowing a cultural defence. Just the general fact of being 
socialised into a different culture is not in his view enough: there has to be 
something about the cultural background that changes the meaning or moral 
status of the offence. 

A classic illustration from the English courts, which fits well with both the above 
definitions, is R v Adesanya, where a Nigerian mother was prosecuted for the 
ceremonial scarring of the cheeks of her nine and fourteen year old sons.'? In this 
case, the fact that the scarification would have been accepted as a normal part of 
Yoruba custom, and that the Nigerian community in Britain was probably not 
aware that the practice was contrary to English law, was felt to change the status 
of the offence — though it undoubtedly helped that the children were said to be 
willing parties to the ceremony, that the scars were ‘unlikely to leave permanent 








10 In recent years, some of the key judgments involving the annulment of forced marriages have 
come from the Scottish courts (Mahmood v Mahmood (1993) SLT 589; Mahmud v Mahmud (1994) 
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The central issue in the declaration of nullity of a marriage has been what counts as force and 
consent, and while this has drawn the courts into the interpretation of cultural markers, there is no 
suggestion that cultural context might mitigate what would otherwise be regarded as coercion. 
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marks, and that the mother was deemed of excellent character. Mrs Adesanya was 
nonetheless convicted: in English criminal law, a minority custom cannot be a 
defence to a prosecution, unless this is explicitly allowed for in legislation. She 
was, however, given an absolute discharge. 

The use of cultural defence raises four major issues. The most general is that it 
threatens to undermine legal universalism. This is not so much because it allows 
individual circumstances to be taken into account in sentencing (of itself, this 
is hardly contentious), but because, in its larger application, it threatens to elevate 
cultural membership above other considerations. Ignorance of the law, for 
example, is not normally accepted as a legitimate defence. Why then should 
an ignorance that derives from cultural difference, or a defendant’s relatively 
recent migration, be acknowledged as a salient factor? And what of other groups 
whose perception of an offence may differ from that of the wider society, but 
in their case for political rather than cultural reasons? An unsophisticated 
Proudhonist who claims that property is theft is unlikely to cut much ice when 
he uses this to explain why, in his world, it is entirely legitimate to appropriate 
his landlord’s property. Why then should a Rastafarian be able to argue that 
smoking ganja conforms to the prescriptions of his religion, and is not an offence 
within his culture? As it happens, the English courts have never accepted this 
last argument,'* but the general point remains. Is it appropriate to single out 
cultural membership as entitling people to differential treatment under the law, 
or does this veer too far in the direction of different laws for different 
communities? 

Cultural defence can also lend itself to opportunistic defences. Claims about 
what is normal within a particular cultural group are notoriously tricky. 
Something may be claimed as a cultural practice when it has long been contested 
or abandoned by other members of the group; and individuals who have largely 
adopted the practices and conventions of the surrounding culture may suddenly 
‘rediscover’ an allegiance to a different culture because it now serves their interests 
to do so. In the civil courts, for example, there may be strong financial incentives 
to identify oneself with a different legal tradition when this offers more favourable 
inheritance or divorce settlements." Similar issues inevitably arise in criminal 
cases, where judges may have to struggle with the question of whether defendants 
really are, as they claim, shaped by the prescriptions of a minority culture, or are 
just using this to secure some legal advantage. One American contribution 
suggests that new immigrants should only be permitted to employ a cultural 
defence up to the first five years of their residence in the USA, or up to ten years in 
the case of elderly migrants — who are presumed to be less open to change.!® Van 


14 In his sympathetic assessment of the case for ending the legal prohibition on the use of cannabis 
by Rastafarians, even Sebastian Poulter inclined to the view that the prohibition should be ended 
for everyone, rather than just for those who can establish some legitimate cultural or religious 
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English law because he would have had to return a deferred dowry debt of 50,000 rupees if he had 
pronounced divorce by talag in India. See also Matthew Olajide Bamglose v Jon Banhole Daniel 
and Others, unreported, (Appeal from the West African Court of Appeal, 1954), where the 
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Broeck argues, against this, that ‘time is not an absolute factor for accultura- 
tion’, for groups experiencing discrimination and/or isolation may find their 
traditional identities or conceptions of honour becoming more rather than less 
important. As these differing positions suggest, it is not easy to determine which 
cultural influences might be acting on an individual. In the absence of any 
transparent test, the use of cultural defence could leave itself open to considerable 
manipulation. 

The third and more specifically feminist argument is that cultures operate to 
sustain male power: Susan Moller Okin tersely comments that ‘most cultures have 
as one of their principal aims the control of women by men’.!® If this is so, then 
allowing cultural tradition as a legitimate element in a criminal defence could be 
said to encourage and sustain patriarchal practices. The kinds of cases that have 
come up in the British courts include ones where men have been charged with sex 
with an under-age girl, and have represented this as more ‘normal’ within the 
context of their countries of origin;!? or have been charged with the murder of a 
family member, and have referred to their cultural background to explain the 
disgrace brought upon the family by the sexual behaviour of their victim.” The 
guidelines provided by the Judicial Studies Board (which has, among other things, 
the responsibility for training judges in matters of cultural diversity) are at one 
level crystal clear. They offer ‘no support whatever for the proposition that “my 
culture” can be offered as an excuse for any kind of aberrant behaviour’; and the 
Equal Treatment Bench Book stresses that ‘it would be quite wrong to suggest 
that culture might have caused an Indian or Pakistani husband to strangle his 
wife, following his discovery that she was having an affair with another man’.”! 
The guidelines continue, however, that ‘it would be quite right to remind a jury 
that given the immense significance of honour and shame in South Asia, a 
husband might well find such an experience far more humiliating than a man of 
some other ethnic origin.’ The qualification potentially muddies the clarity of the 
initial message, and could be interpreted in ways that diminish the severity of wife- 
murder. 

As the two cases cited at the beginning of this article indicate, culture has been 
successfully invoked in the American courts as a defence against charges of rape or 
the murder of an adulterous wife (though the fact that these two figure so 
prominently in the literature may suggest that they are the exception rather than 
the rule). The cultural conventions referred to in such cases are often deeply 
patriarchal. As Okin puts it, ‘the idea that girls and women are first and foremost 
sexual servants of men — that their virginity before marriage and fidelity within it 
are their pre-eminent virtues — emerges in many of the statements made in defense 
of cultural practices’.* Cultural defence does not, however, simply equate with 
male interests: we cannot say that culture is only invoked to let men off the hook 
for their crimes against women. In the (also much discussed) Kimura case, a 
Japanese-American woman tried to drown herself, and succeeded in drowning her 








17 Van Broeck, note | above, 13. 

18 Okin, ‘Feminism and Multiculturalism: Some Tensions’, note 9 above, 667. 

19 R v Bailey [1964] CLR 671; R v Byfield [1967] CLR 378. 

20 For example, R v Shabir Hussain, Newcastle Crown Court, 28 July 1998 (transcript: J. L. 
Harpham Ltd); R v Shazad, Shakeela and Iftikhar Naz, Nottingham High Court, 24-25 May 1999 
(transcript: Cater Walsh and Co); R v Faqir Mohammed, Manchester Crown Court, 18 Feb 2002 
(transcript: Cater Walsh and Co). 

21 Equal Treatment Bench Book, guidelines produced by the Judicial Studies Board for judges: 6.4.3. 

22 M. Okin and Respondents, Is Multicuturalism Bad for Women? note 2 above, 19. 
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two children, after learning of her husband’s adultery.” At her murder trial in 
California in 1985, it was claimed that this constituted a traditional Japanese 
practice of parent-child suicide (oyaka-shinju); that a wife shamed by her 
husband’s adultery might choose suicide as the more honourable course of 
action; and would think it cruel to leave her children to live on without her in 
conditions of disgrace. In this case, the cultural evidence was not used to suggest 
that the practice was excusable, but rather to establish Fumiko Kimura’s mental 
instability at the time of the offence. She was convicted of voluntary 
manslaughter, sentenced to one year’s imprisonment, five years’ probation, and 
instructed to undergo counselling. This brought the penalty closer to what would 
have happened in Japan, where attempted parent-child suicide is regarded as a 
crime, but is usually punished with a rather lenient sentence.” 

Weighing up the pressures on a deeply distressed woman against the risks of 
condoning the murder of a child is, of course, notoriously difficult, and there have 
been other US judgements where a self-evidently disturbed mother has been 
treated far more harshly. But however one assesses the Kimura case, it is clearly 
not an instance of the woman losing out from the use of cultural defence. The 
more nuanced point made Susan Moller Okin is that even where the woman, gould 
be said to benefit, the cultural message is still thoroughly gender-biased.”*> The 
Kimura judgement implicitly normalises and legitimates the deep shame felt by a 
woman faced by her husband’s adultery, rather than in any way challenging this 
presumption. Even if individual women may sometimes benefit from cultural 
considerations, women as a whole could be said to lose out. 

The fourth concern over the use of cultural defence is that it lends itself to 

stereotypical representations of the non-Western ‘other’ — what Pascale Fournier 
describes as a ‘vulgar use of culture’? — and that in these representations, both 
men and women may be diminished. In one recent Canadian case (R v Lucien, 
1998), two men in their early twenties, both originally from Haiti, were convicted 
of sexual assault on an eighteen year old (also black) girl. Though the penalty for 
gang rape normally ranges between four and fourteen years, they were sentenced 
only to 18 months’ curfew and community service. Noting their lack of remorse 
(usually a factor that would bring a more severe penalty), the judge suggested that 
it arose ‘from a particular cultural context with regard to relations with women’ 
and described the defendants as ‘two young roosters craving for sexual pleasure’.” 
In this case, the invocation of culture not only meant that a crime against a 
woman was treated with unusual leniency. It also conveyed what many saw as a 
racist slur on Haitian men. Complaints were filed against the judge with the 
Quebec Judicial Council, which accepted, however, that she was referring to 
certain groups of youths — rather than specifically black or Haitian — when she 
spoke of cultural context, and did not in the event reprimand her.” 





23 People v Kimura No A-091133 (Super Ct LA County 24 April 1985). 

24 Sams, note 1 above, 343. 

25 Okin et al, note 2 above, 19. 

26 P. Fournier, “The Ghettoisation of Differences in Canada: “Rape by Culture” and the Danger of 
a “Cultural Defence in Criminal Law Trails’ (2002) 29 The Manitoba Law Journal 81, 88. 

27 Ibid, 93. 

28 The case is discussed at length in Fournier, as is a parallel case where a Muslim man was found 
guilty of sexual misbehaviour — including anal intercourse - with his wife’s daughter, but was 
treated with leniency, partly it seems, because he had respected the value Islam attaches to 
virginity, and had ‘spared his victim’ from vaginal intercourse. In this case, the sentence was raised 
on appeal. 
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At one level, this example reinforces arguments made by Okin and Coleman 
about culture being deployed to excuse men’s crimes against women, but because 
it also draws attention to the dangers of racist or cultural essentialism, it generates 
a more complex position. The Okin/Coleman critique-has been felt by some to 
promote this very essentialism: to accept, that is, that non-Western cultures are 
indeed more sexist, more patriarchal, more tolerant of violence against women; 
and make this the basis for rejecting cultural claims.” But what if these 
representations of the cultural ‘Other’ are themselves a part of the problem? 
Commenting on cases in the USA involving under-age sex or under-age marriage, 
Leti Volpp notes that culture is invoked in a highly selective way, such that 
virtually identical misdemeanours by white North Americans and non-white 
immigrants get attributed to ‘culture’ only when the defendants come from a 
racialised minority group. ‘Behavior that causes discomfort — that we consider 
“bad” — is conceptualised only as culturally canonical for cultures assumed to lag 
behind the United States’.*° This can clearly lend itself to ‘vulgar’ representations 
of culture, which could then justify the ill-treatment of women. Almost equally 
damaging, however, is the way it represents individuals from these ‘lagging’ 
cultural groups. Individuals from the dominant cultural group might be led astray 
or make mistakes, but are usually deemed as in some way responsible for their 
actions. No-one suggests that ‘their culture made them do it’; indeed their culture 
has become such a taken-for-granted background that it has been rendered 
virtually invisible. Individuals from minority groups, by contrast, are more 
commonly conceptualised as defined by and definitive of their culture, so that even 
the most aberrant can become ‘typical’ products of their cultural norms. In his 
judgement on the Chen case, Judge Pincus described Chen as ‘the product of his 
culture’:?! the individual is read off the culture, and the culture off the individual 
in turn. 

Though it arrives at it by a different route, it might be said that this analysis of 
cultural essentialism leads to much the same conclusion as the Okin/Coleman 
critique: that cultural defence is a highly dubious development, and ought to be 
stopped in its tracks. This is not, however, the conclusion reached by Leti Volpp, 
who cautions against ‘an all-or-nothing approach that either precludes all cultural 








29 Coleman, for example, has been said to replicate a colonialist feminism that attaches all the virtues 
of gender equality to the West and all the vices of patriarchy to the Rest; she seems to take it as 
given that non-European migrant cultures really are defined by patterns of sexual and parental 
violence; and it is because she buys into these stereotypical representations of non-European 
cultures that she is so opposed to the use of cultural defence. Leti Volpp, ‘Talking “Culture”; 
Gender, Race, Nation and the Politics of Multiculturalism’ (1996) 96 Columbia Law Review 6. 

30 Leti Volpp, ‘Blaming Culture for Bad Behavior’ (2000) 12 Yale Journal of Law and the Humanities 
89, 96. In one of the cases she discusses, Texan police and child welfare officials launched a 
massive search for a pregnant runaway - believed at that point to be only ten years old — and her 
boyfriend; when the couple were located, the girl was placed in a foster home and her twenty two 
year old boyfriend in a maximum security facility, charged with aggravated sexual assault of a 
child. Charges were dropped when it emerged that the girl, Adela Quintana, was in fact fourteen 
(above the age of consent to sexual intercourse in Texan law), and a family court judge ruled that 
the couple had a valid common-law marriage. In this case, both parties were of Mexican origin, 
and the events were widely discussed in the press as an illustration of the collision of cultures. It 
was assumed in these discussions, and indeed argued in the courts, that marriage between an 
adolescent girl and older man was a reflection of ‘Mexican culture’. In a similar case in Maryland, 
where Tina Compton, a thirteen year old (white) girl married a twenty-nine year old (white) man, 
none of the media debate and public outcry made any reference to the marriage as a cultural 
phenomenon. It seems that it is only when the parties concerned are relatively recent migrants 
from non-European countries that child marriage becomes a reflection of cultural traditions. 

31 Cited in Chiu ‘The Cultural Defense’, note 1 above, 1053. 
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evidence, or admits it without challenge’.>? Cultural evidence must, she argues, be 
interrogated for stereotypes, preferably by enabling competing narratives to be 
heard, But simply disallowing cultural evidence would encourage the false belief 
that the law has no culture, thereby leaving ‘American identity, and specifically the 
identity of United States law, a neutral and unquestioned backdrop’. When 
references to cultural difference are disallowed, this has the effect of confirming 
the (supposedly non-cultural) majority norm. 

This is one of the key issues arising in the assessment of cultural evidence and 
cultural defence. It seems entirely plausible that existing legal practice will be 
imbued with the cultural norms of dominant groups. If so, then refusing to 
acknowledge cultural diversity — and refusing thereby to problematise majority 
cultural assumptions — puts members of minority communities at an unfair 
disadvantage. This is the danger highlighted by the Judicial Studies Board, which 
warns of the way ‘erroneous assumptions can be drawn about the credibility of 
those from minority backgrounds before they even say anything at all’, and the 
risk of juries ‘deploying their own assumptions to evaluate the behaviour of those 
whose cultural conventions are different from their own’.** The implication is that 
the use of cultural evidence is not at odds with principles of legal universalism; it 
should be regarded, rather, as a way of ensuring that these very principles are 
upheld. i 

This perhaps enables us to resolve the first of the problems outlined above, but 
the other ones remain. Defendants could clearly employ culture in opportunistic 
ways, for when faced with the prospects of a criminal conviction, one might well 
exaggerate the centrality of certain practices to one’s ‘culture’ in order to establish 
a defence. And in relation specifically to women, an uncritical use of culture could 
have two particularly damaging effects. First, it could encourage the courts to 
excuse, or at least mitigate, crimes against women, because it might lead them to 
accept such crimes as ‘normal’ within a different cultural context or different 
cultural codes. Secondly, it could diminish women (and men) from minority 
cultural groups by mis-representing their cultures, and mis-representing the 
individuals as less than autonomous beings. I explore these two issues in relation 
to cases that have arisen in the English courts. But before going on to that, I first 
review legislation in relation to cultural practices in Britain. 


Cultural practice in England and Wales 


The practices associated with multiculturalism in Britain fall broadly into the 
category of extensions and exemptions. Some seek to extend to other cultural 
groups ‘privileges’ previously enjoyed only by members of the majority or 
dominant culture. Obvious examples are scheduling exams so as to avoid key 
festivals of a number of religions, so not just the main Christian festivals; or 
extending the principle of state support for denominational schools (confined, 
until recently, to Anglican, Catholic and Jewish schools) to include schools for 
Muslims, Hindus, and Seventh Day Adventists. Extensions are sometimes 
contested on the grounds of practicability — that there are just too many groups 
to take into account. Sometimes, more simply, the objection is that they do 





32 Volpp, ‘Talking Culture’, note 29 above, 1612. 
33 Volpp ‘(M)isidentifying Culture’, note 1 above, 57. 
34 Equal Treatment Bench Book, section 6: Key Points. 
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challenge the privileged status of the dominant culture. In most ways, however, 
extensions look the least controversial face of multicultural policy. The object is to 
redress a previous bias — sometimes deliberate, sometimes just unthinking ~ and 
ensure more equitable treatment. Because, however, they give added legitimacy to 
religious and cultural groupings, they can also work to strengthen the power of 
religious and cultural leaders over their members. For feminists in particular, they 
therefore continue to give cause for concern. 

The more obviously controversial initiatives seek exemptions for members of 
particular cultural groups from requirements that are legally binding on other 
citizens, the usual justification being that conformity requires a much greater 
sacrifice of cultural values for some groups than for others. Examples include the 
exemption of turban-wearing Sikhs from the requirement to wear safety helmets 
on building sites or when riding a motorbike; or of Jewish and Muslim 
slaughterhouses from legislation governing the slaughter of animals. Those most 
firmly wedded to universal principles of justice may object that conformity to the 
law always requires more sacrifice from some people than others. Thus, 
libertarians may also have very strong objections to the law on crash helmets; 
or to cite a rather unhelpful analogy from Brian Barry, those strongly attracted to 
rape will be more severely disadvantaged by the legal prohibition on it than those 
who never felt the temptation.*° What Barry terms the ‘rule-and-exemption 
approach’ is on the face of it more troubling to notions of citizen equality than the 
idea of extending to other groups privileges previously enjoyed only by one. It has, 
however, presented less of an issue for feminism, because the standard areas of 
exemption have so little to do with male power. 

The relevant legislation in England and Wales mainly deals with matters of food 
and dress.°° The Slaughter of Poultry Act 1967 and Slaughterhouses Act 1974 
allow Jewish and Muslim abattoirs to continue to slaughter poultry and animals 
according to traditional religious methods, basically exempting them from the 
requirement to pre-stun animals prior to slaughter. The Motor-Cycle Crash 
Helmets (Religious Exemption) Act 1976 exempts turbaned Sikhs from the 
requirement to wear protective helmets when riding a motorbike; the Employment 
Act 1989 similarly exempts them from the requirement to wear safety helmets 
when working on construction sites. The Criminal Justice Act 1988 prohibits 
people from carrying knives and other dangerous weapons in public, but 
specifically exempts knives that are carried for religious reasons. Though there is a 
gender subtext running through many of these examples — it is Sikh men, for 
instance, who wear turbans, not Sikh women — it would be hard to describe these 
exemptions as promoting gender inequality or conceding too much to patriarchal 
power. They do, of course, give a public validity to claims about cultural identity 
that might in later circumstances be employed to more damaging effect; but the 
immediate implications for gender relations are relatively innocuous. 

In some of the areas that have been of more direct feminist concern, legislation 
has prohibited rather than exempted. Up until 1985, the position on female genital 
mutilation remained unclear. There was no legislation formally covering this and 
no cases establishing judicial precedent, but a number of reports suggested that 
operations were being carried out in the country. The Prohibition of Female 
Circumcision Act 1985 banned such operations except where they can be shown to 





35 B. Barry, Culture and Equality (Cambridge: Polity Press, 2001) 34. 
36 The most comprehensive early review is Sebastian Poulter, English Law and Ethnic Minority 
Customs (London: Butterworths, 1986). 
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be necessary for a person’s physical or mental health, and explicitly excluded the 
belief that genital mutilation is a necessary ‘matter of custom or ritual’ as an 
illegitimate basis for exemption. Reports continue of operations | carried out in 
private clinics, but there has been no prosecution under this law.?” 

Under-age marriages, if legally contracted under a different jurisdiction, were 
condoned for a period, and the culturally relativist judgement in Alhaji Mohamed 
v Knott might certainly raise some eyebrows today. In this case, a thirteen year old 
girl who had contracted a marriage with twenty six year old man in Nigeria was 
committed to local authority care in England after a doctor alerted the police to 
her probable age. The care order was subsequently revoked by the Court of 
Appeal, which felt that what would be repugnant ‘to an English girl and our 
Western way of life’ would be ‘entirely natural’ for a Nigerian girl. ‘They develop 
sooner, and there is nothing. abhorrent i in their way of life for a girl of thirteen to 
marry a man of twenty five’.>® The judgement has been cited as a good example of 
cultural tolerance,*’ though to my mind, it only appears so when set against the 
Eurocentrism of the Juvenile Court, which had deemed the continuation of the 
couple’s association as ‘repugnant to any decent-minded English man or woman’. 
Whatever one’s view on this, under-age marriage is now illegal in Britain. In the 
mid 1980s, cases involving a twelve year old Iranian bride and thirteen year old 
Omani bride (both living with their student husbands) provoked a tightening of 
immigration regulations, and entry clearance is no Jonger granted to spouses if 
either party is under sixteen on the date of arrival.*° Since those already in the 
country cannot legally contract an under-age marriage, there are no longer any 
circumstances in which such marriages would be condoned. As with female genital 
mutilation, this does not mean there are no de facto marriages involving girls 
under sixteen years of age — but legally at least, this is no longer an open issue. 

The position on polygamy is complex, and again has been affected by changes to 
immigration rules. English law prohibits individuals who are already lawfully 
married from contracting a second marriage within England and Wales, and 
declares oid any polygamous marriage (even a ‘potentially polygamous’ 
marriage D) contracted outside the country if either party is at the time domiciled 
in England and Wales. Since the 1988 Immigration Act™ also prevents second and 
subsequent wives of polygamous men from joining their husbands in the UK for 
settlement purposes, there is virtually no scope for recently contracted 
polygamous relationships. The limited recognition that is given to polygamous 
marriages (both to the valid ones and to the ones declared void) is mostly to 
women’s advantage, and it would be a pretty harsh imposition of universal 
monogamy not to allow these concessions. The children of such marriages are 


37 At the time of writing, a private members bill is proceeding through Parliament — with the 
declared support of the Home Secretary — that would make it possible to prosecute parents who 
took their children abroad for operations. It is hard to see how this could be effective, short of 
intrusive examination of young girls by immigration officers on their return to the UK. 

38 Alhaji Mohamed v Knott [1969] 1 QB 1. 

39 Alex Samuels ‘Legal Recognition and Protection of Minority Customs in a Plural Society in 
England’ (1981) Anglo-American Law Review. Samuels goes on to argue that ‘logically the age of 
the child wife ought to be irrelevant, although it has been suggested, illogically, that some sort of 
arbitrary lower age limit should be drawn.’ 251. 

40 HC 3069 of 85-86; see Sebastian Poulter, note 14 above, 53. 

41 A marriage is potentially polygamous if it was conducted under a jurisdiction that allows the man 
to take more than one wife; even if he intends to remain monogamous, the marriage is deemed 
void within the UK. 

42 Combined with Immigration Rules HC 555 of 1988. 
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recognised as legitimate, and spouses are not prosecuted for bigamy. Divorcees 
and widows of potentially polygamous marriages are entitled to some forms of 
matrimonial relief and protection;*? even when the marriage is declared void, the 
courts may still make orders for financial provision or the division of property; 
and the NHS pension scheme allows for a splitting of the widow’s pension 
between two widows of a polygamous marriage.“ Some feminists might regard 
this limited recognition as going too far in its acceptance of patriarchal marriage. 
Some pluralists argue that polygamous marriages should be accorded the same 
legal recognition as monogamous ones.*° But the current balance would seem to 
work largely to women’s advantage. 

One point that arises from this brief review is that most of the issues that might 
fall into Van Broeck’s category of ‘cultural offence’— an act by a member of a 
minority culture, which is considered an offence by the legal system of the 
dominant culture, but is condoned, accepted as normal, or approved by the cultural 
group of the offender — have simply been taken out of the picture. Some such 
practices, like female genital mutilation, have been banned. Others have been 
regulated through a combination of legislation, immigration rules, and judicial 
precedent to the point where there is little scope for legal dispute. It might, of 
course, be argued that these initiatives are themselves inappropriate: that public 
policy has been overly assimilationist on issues like female genital mutilation and 
under-age marriage, and that a more thorough-going ‘multiculturalism’ is 
required. My own view is that claims put forward on behalf of cultural integrity 
are particularly questionable when they relate to the treatment of minors, who 
have, by definition, little authority within their cultural group and suffer a double 
disempowerment by virtue of both sex and age. Leti Volpp’s requirement for 
competing narratives of culture to be heard cannot be met when the key 
participant is only a few years old. And while one might reasonably query whether 
the sixteen year old who is assumed to know her own mind about the choice of 
marriage partner was so devoid of agency a few days earlier, when she was only 
fifteen, the risks of subordination to someone else’s version of what is appropriate 
to one’s culture must surely increase in inverse proportion to age. Where a minor 
is concerned, the claim that a practice is condoned, accepted as normal or 
approved by a cultural group is self-evidently open to abuse. 

Where something akin to ‘cultural defence’ arises in the English courts, it has 
been largely in respect of offences that would also be regarded as such within the 
defendant’s culture, but where cultural factors might be said to mitigate the 
seriousness of the offence, for example by increasing the nature of the provocation 
or diminishing the responsibility of the defendant. As will become apparent in my 
argument, the gender issues here replicate wider points made about the gendering 


43 Under the Social Security and Family Allowances (Polygamous Marriage) Regulations 1975, SI 
1975/561, a widow of a potentially polygamous marriage (ie one contracted under a jurisdiction 
that allows polygamy) which was de facto monogamous is entitled to the same widow’s pension as. 
a widow of a monogamous marriage; she will not, however, get the pension if there is a second 
wife living elsewhere (Bibi v Chief Adjudication Officer, unreported, Court of Appeal Civil 
Division, 1998). 

44 National Health Service (Superannuation) (Amendment) Regulation 1989, SI 1989/804. 

45 Alex Samuels argues that ‘If a person is bona fide polygamous then ... he ought to be allowed to 
take a polygamous wife in England provided that he conform to the law of the polygamous group 
to which he belongs, or abroad, provided that he conforms to the local law. There is no longer any 
reason, if ever there was, for making English law the personal law of all persons domiciled in 
England. A personal law based upon personal religion or culture is far more acceptable in a multi- 
racial society’. Samuels, note 39 above, 251. 
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of criminal responsibility.“ Provocation, for example, is one of the three pleas 
available to defendants for reducing a murder charge to one of voluntary 
manslaughter; the other two being diminished responsibility and suicide pacts. But 
because it relies on what has been viewed as a masculine model of ‘a sudden and 
temporary loss of self-control’, it has been less available to women subjected to 
months of physical or sexual abuse, who may act against their aggressor some 
time after his last assault. Aileen McColgan notes that this bias has to some extent 
been corrected in recent Court of Appeal judgements, but 


(h)owever much the defence is tweaked and refined, the provocation plea is premised upon 
an angry loss of self-control...It is not designed to serve those who act in panic or fear, such 
as frequently appears to be the case when battered women kill their abusers.*” 


Meanwhile, the plea of self-defence — which if successful, will lead to total 
acquittal — is more readily available to a man who matches his attacker in physical 
strength, and employs only what the courts will recognise as ‘justifiable force’.** 
The limited applicability of either provocation or self-defence to women 
defendants makes them more reliant on a plea of diminished responsibility. So 
where men can argue that their action was ‘reasonable’ in the circumstances (that 
the provocation was such as would lead a reasonable man to lose his self-control, 
or that the force employed was réasonably proportional to the attack), women 
must more often present themselves as less than rational agents. This suggests 
important parallels between cases in which culture is explicitly invoked, and ones 
where it is not perceived as an issue. I shall return to this point later. 


Representations of culture 


Two early cases of cultural defence involved prosecutions for under-age sex: R v 
Bailey, which involved the prosecution of a twenty-five year old man from the 
Caribbean for intercourse with two girls aged twelve and fourteen; and R v 
Byfield, where a thirty-two year old, also from the Caribbean, was prosecuted for 
sex with a girl aged fourteen.” The girls were described as either ‘precocious’ or 
‘mature’, and while this is itself a worrying move, implying that the children were 
somehow responsible for the course of events, there was no suggestion of non- 
consensual sex in either of these ‘cases. Culture was invoked at the appeal stage as 
a relevant consideration in explaining why thé men might be unaware that their 
actions were either unusual or unlawful. Bailey’s nine month prison sentence was 
reduced to a £50 fine, while Byfield was discharged after serving three and a half 
months of his eighteen month sentence. 

Culture intervened here in relation to penalty rather than guilt; and one gets a 
strong sense from these early cases (as also from R v Adesanyo) that the judges felt 








46 eg in A. McColgan, ‘In Defence of Battered Women Who Kill’ (1993) 13 OJLS 508; F. Railt and 
S. Zeedyk, The Implicit Relation of Psychology and Law (London: Routledge, 2000); A. Norrie, 
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47 A. McColgan, ‘General Defences’ in D. Nicolson and L. Bibbings (eds), Feminist Perspectives on 
Criminal Law (London: Cavendish, 2000) 151. 

48 McColgan suggests that ‘the most interesting issue about general defences is the non-availability 
of a defence related to fear or despair, save to the extent that this can be brought within the 
reasonableness requirement of justifiable force.’ ibid, 155. 

49 R v Bailey [1964] CLR 671; R v Byfield [1967] CLR 378. 
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they were dealing with a moment of transition from one set of cultural norms to 
another. In this context, it was felt important that the convictions should reaffirm 
the requirements of English law, but not appropriate that the individuals 
concerned should bear the full weight of the legal penalty. Bailey was said not to 
have known that his conduct was unlawful, and to be so shocked by his conviction 
that he was unlikely to repeat the offence. Byfield was warned that whatever the 
social customs in the West Indies, he must in future comply with English law. The 
judgements in these cases sent a message to new immigrants as to how they should 
conduct themselves, but the individuals who served as the occasion for the 
message were not dealt with too harshly. At this point, in other words, the courts 
could regard themselves as dealing with a one-off moment of accommodation: 
individuals in transition would be treated with some leniency, but pretty soon, all 
citizens would have adjusted to ‘how we do things around here’. 

In later cases, the relationship between cultural background and knowledge of 
the law has been less prominent, and there is more of a sense that cultural 
pluralism may be a permanent rather than temporary phenomenon. Two kinds of 
cases have emerged that are of particular relevance for my argument: first, those 
where cultural context has been seen as significant in interpreting the actions of 
female defendants; second, those where ‘culture’ is invoked to mitigate severe acts 
of violence against women. The first category has been problematic because of the 
differential treatment accorded to women, depending on how closely they conform 
to images of female subservience, the second, more starkly, because it risks 
excusing the murder of women. The number of cases is too small to permit firm 
generalisation, but it does appear that two of the problems identified above — the 
stereotyping of the non-Western ‘Other’, and the ‘cultural’ mitigation of male 
crimes against women — have arisen in English legal practice. 

R v Bibi has been described as ‘(o)ne of the best illustrations of how ethnic 
customs and values may affect length of a prison sentence’.~° This is a case where a 
woman benefited from cultural considerations, and had her sentence cut as a 
result. Bashir Begum Bibi, a 47 year old widow living with her brother-in-law 
Abdul Ali, had been sentenced along with Ali for her role in importing cannabis 
from Kenya. The cannabis was delivered to the house they shared, and Mrs Bibi 
had unpacked the contents. She was initially sentenced to three years’ 
imprisonment and her brother-in-law to three and a half. Reviewing this similarity 
in sentence, the Court of Appeal noted that the social inquiry report on Bibi had 
described her as totally dependent on her brother-in-law for support, and socially 
isolated by her poor English. It suggested, moreover, that she was so thoroughly 
socialised into subservience that it was hard to consider her as an autonomous 
actor. 


(Dt is apparent that she is well socialised into the Muslim traditions and as such has a role 
subservient to any male figures around her... Because she has assumed the traditional role of 
her culture any involvement in these offences is likely to be the result of being told what to do 
and the learned need to comply...In the light of that history, it would not be safe to credit 
her with the same independence of mind and action as most women today enjoy.”! 


The Court of Appeal reduced her sentence to six months. 








50 S. Poulter, ‘The significance of ethnic minority customs and traditions in English criminal law’ 
(1989) 6 New Community 1, 122. 
51 R v Bibi [1980] 1 WLR 1193. 
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The suggestion that Bashir Begum Bibi could not be credited with ‘the same 
independence of mind and action as most women today enjoy’ seems to go 
considerably beyond her level of complicity in the drugs offence towards a general 
denial of her status as an autonomous agent. While the decision itself strikes me as 
appropriate and compassionate, it still gives cause for concern that it drew on 
stereotyped notions of ‘the Muslim traditions’ and ‘the traditional role of her 
culture’. It also gives cause for concern that this kind of defence differentiates so 
sharply between those who conform to prevailing images of female subservience 
and those who in some way deviate from this norm. 

When Kiranjit Ahluwalia, for example, was tried for the murder of her 
physically abusive husband, the judge’s directions to the jury tended to minimise 
the cultural considerations. He noted that her marriage had been an arranged one, 
but this ‘may have been the custom’; he observed that her mother-in law had 
advised Mrs Ahluwalia to separate from her husband if she did not like him, and 
commented that ‘if it was really as bad as all that, it may have been the best thing 
to do’.” There is little acknowledgment here of the difficulties many Asian women 
have spoken of in exiting from an arranged marriage into a community that holds 
women responsible for the family honour. In one particularly revealing comment, 
the judge advised the jury that 


the only characteristic of the defendant about which you know specifically that might be 
relevant are that she is an Asian woman, married, incidentally to an Asian man, the deceased 
living in this country. You may think she is an educated woman, she has a university degree. 
If you find these characteristics relevant to your considerations, of course you will bear that 
in mind. 


The only meaning I can give to this is that the jury might think she was more 
trapped in her marriage and less responsible for her actions because she was an 
Asian woman, but might also see this as cancelled out by the fact that she had a 
university degree. 

Ahiuwalia’s murder conviction was overturned at subsequent appeal, largely 
because these directions had ignored medical evidence available at the time — 
though not used in the original trial — that she was suffering from a major 
depressive disorder. At this point, the judge laid more stress on her vulnerability, 
describing her as physically ‘slight’, as having suffered many years of abuse from 
the onset of her marriage, and trying to hold her marriage together because of her 
‘sense of duty as a wife’.-* In this second judgement, Kiranjit Ahluwalia was 
represented in terms that more closely echoed the descriptions of Bashir Begum 
Bibi, appearing now as a passive victim of events.’ What is striking, nonetheless, 
is the message implied in that original direction: that were Kiranjit Alhuwalia the 
‘typical’ victim of an abusive arranged marriage, the jury might be more inclined 
to see her as someone driven to desperate measures; but since she was an educated 
woman, they probably shouldn’t give this much weight. This suggests that 
‘culture’ becomes available to female defendants only when they conform to 











52 Rv Kiranjit Ahluwalia, unreported case, Lewes Crown Court, 6 and 7 December 1989 (transcript: 
Hibbit and Sanders). 

53 Ibid. 

54 R v Ahluwalia [1992] 4 All ER 889. 

55 Drawing on the appeal case rather than the initial trial, Matthew Rowlinson stresses the way 
Ahluwalia’s intentionality was effaced. ‘Re-Reading Criminal Law: Gendering the Mental 
Element’ in Nicolson and Bibbings (eds), note 47 above, 114-116. 
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prevailing images of the subservient non-Western wife. Culture then works to 
sustain certain stereotypes of the non-Western ‘Other’. 

The prevalence of such stereotypes has been one of the issues in the campaign to 
free Zoora Shah, who is still serving a life sentence with a minimum tariff of 
twenty years for the murder of Mohammed Azam. At her initial trial in 1992, the 
prosecution had presented her as voluntarily involved in sexual relationships with 
at least two married men; as seeking to secure from the first of these, Azam, the 
title deeds of the house she lived in (bought in his name but paid for with her 
money); conspiring with a second lover to forge Azam’s name to a transfer of 
ownership; paying a hit-man to kill Azam; and when this came to nothing, 
poisoning him with arsenic to stop the civil proceedings he had taken out against 
her. Zoora Shah gave no evidence in court, but denied the four charges against 
her. 

When her case went to the Court of Appeal in 1998, the judgement revolved 
around three issues.°° First, how was the court to weigh new evidence from 
medical practitioners (including a consultant psychiatrist with experience of trans- 
cultural psychiatry) suggesting Shah was suffering from a severe mental disorder 
at the time of the murder, against medical evidence from 1992 suggesting she was 
anxious and depressed but not suffering from a severe depressive illness? Second, 
was it permissible to introduce a plea of diminished responsibility when this was 
not used at the initial trial, or did this go against the ‘one trial’ principle? Third, 
was the new evidence Zoora Shah now provided on the course of events to be 
regarded as ‘capable of belief’? Through many months of meetings with Pragna 
Patel of Southall Black Sisters, Zoora Shah had told of being abandoned by an 
abusive husband, befriended by Azam, a heroin dealer, who had beaten and raped 
her and encouraged his associates to visit her for sex, and finally putting a powder 
in his food when he began to show a sexual interest in her twelve year old 
daughter. A statement based on these interviews was put before the Court of 
Appeal. If the story was true, however, why hadn’t she told it before? Why had she 
confided in no-one through all those years of physical and sexual abuse? 

In their assessment of this last question, the judges accepted ‘up to a point’ ‘the 
importance of honour in the society from which the defendant springs’, and the 
particular difficulties a woman like Zoora Shah might have faced in making public 
a history of sexual abuse. But only up to a point, 


because the appellant, as it seems to us, is an unusual woman. Her way of life had been such 
that there might not have been much left of her honour to salvage, and she was certainly 
capable of striking out on her own when she thought it advisable to do so, even if it might be 
thought to bring shame on her or to expose her to risk of retaliation." 


Honour, by implication, attaches to the sexually chaste or the dutiful wife, while 
those exhibiting any capacity for action cannot hope to be believed when they say 
they were constrained by shame or fear. The fact that one of her daughters 
described her as a ‘strong-willed woman’ seems also to have told against her: you 
cannot, it seems, be both strong willed and abused by others; you have to be either 
the helpless victim wronged by others, or capable of wrong-doing yourself. In the 
case of Zoora Shah, cultural context is raised but not seriously addressed, and one 
is left feeling that culture will only be recognised as relevant when women conform 





56 R v Zoora Ghulam Shah, Court of Appeal, Criminal Division, 30 April 1998 (transcript: Smith 
Bernal). See also S. Edwards, ‘Beyond belief-the case of Zoora Shah’ (1998) New Law J, 148, 6839. 
57 Ibid. 
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to a particular stereotype. A woman portrayed as entirely under the control of 
male family members may draw on beliefs about non-Western cultures to make a 
claim for diminished responsibility, but if she is sullied by past sexual encounters 
or over-qualified by virtue of a degree, she no longer fits the prevailing image. 
There is little room here for the complexity of most people’s lives, and we are left 
with a rather static and one-dimensional representation of the ‘typical’ Asian 
woman. A defendant who conforms to type can expect some sympathy on the 
basis of her culture, but if she deviates too far, her culture will be discounted. 


Crimes against women 


When we turn to the second category of cases, those where religious or cultural 
beliefs are cited as partial defences against charges of murder, the courts have 
proved largely resistant to arguments that invoke a cultural defence. The number 
of cases is very small (the four I have identified compare with a figure of around 
110 women killed in the UK each year by current or ex-boyfriends, partners or 
spouses), but the common pattern is the murder by family members of a young 
woman said to have sinned against religious or cultural prescription by her actual 
or presumed sexual behaviour. In the earliest case in 1991, Abdul Haq and 
Mohammed Saleem were sentenced to life imprisonment at the Leeds Crown 
Court for the murder of their eighteen year old sister, Sharifan Bibi, and Hashmat 
Ali, her forty-four year old lover. Sharifan had contracted a marriage in Pakistan, 
but had returned to England without her husband, and begun a relationship with 
an older man. Both disappeared in 1988. Though their bodies were never 
recovered, witnesses in Pakistan testified that Saleem had admitted to the killings — 
allegedly telling his wife that ‘if we can kill our sister, we can kill you also’. Haq 
was also recorded (secretly) as admitting to his part in the murders during a 
conversation between the two men in a police cell. Their subsequent appeal 
against the murder convictions revolved around the use of this tape recording, and 
supposed difficulties in the translation of witness statements recorded. Both 
appeals were dismissed.>® 

In a later and more fully publicised case, the victim was nineteen year old 
Rukhsana Naz, who had been married at sixteen to her second cousin, had two 
children from this marriage, but lived separately from her husband who remained 
in Pakistan. When she later became pregnant by a boyfriend she had known since 
her schooldays, she was strangled by her brother Shazad, with the assistance, it 
was charged, of her mother and younger brother.” The defence of Shakeela and 
Iftikhar Naz centred on whether they did indeed participate in the killing (in the 
event, the younger brother was acquitted of involvement in the murder). However, 
a plea of provocation was submitted on behalf of Shazad Naz, who was said to 
have been provoked by the revelation of his sister’s pregnancy into a sudden and 
temporary loss of self-control. His ‘idealistic’ religious beliefs were invoked to 
explain the intensity of the shame he felt on learning of his sister’s condition, and 
the jury was asked to consider whether Rukhsana’s conduct was such as to cause 
‘a reasonable and sober person’ of her brother’s ‘age, religion and sex’ to act as he 





58 Rv Haq; R v Saleem, Court of Appeal, Criminal Division, 16 Feb 1996 (The Times 28 Feb 1996). 
59 R v Shazad, Shakeela and Iftikhar Naz, Nottingham High Court, May 1999 (transcript: Cater 
Walsh and Co). See also H. Siddiqui, ‘The Ties That Bind’ (2000) Index on censorship, 1. 
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did. They decided, unanimously, that it wasn’t, and both Shazad and Shakeela 
Naz were convicted of murder. 

Cultural considerations were introduced in this case, but not accepted as 
justifying the plea of provocation, and the judge commented in sentencing that 
‘this was a particularly horrific offence, involving as it did the murder of a young 
pregnant woman, who was already the mother of two children, at the hands of her 
own family’. Cultural issues also surfaced briefly in the appeal case of the mother, 
when her counsel referred to the section in the Equal Treatment Bench Book that 
warns against ethnocentric assumptions, and the danger that a jury might 
erroneously deploy ‘their own assumptions to evaluate the behaviour of those who 
cultural conventions are different from their own’. But the key issue in Shakeela 
Naz appeal was whether the jury had been properly directed on evidence relating 
to her own involvement. Since her defence had been that she was attempting to 
restrain not assist her son, she could not also invoke questions of family honour in 
her defence. Her conviction was upheld on appeal. 

In 2002, Faqir Mohammed killed Shaida, his twenty-four year old daughter, 
with a knife after discovering her (fully clothed) boyfriend in her bedroom. Here, 
too, the defendant submitted a plea of provocation and here, too, the 
‘provocation’ revolved around religious beliefs. In considering the plea, jury 
members were instructed to take into account Mohammed’s depression (he had 
been treated with anti-depressants after the death of his wife) and his ‘strongly 
held religious and cultural beliefs’. The judge accepted, in other words, that 
Mohammed could legitimately cite his belief that a daughter should not have a 
boyfriend without his consent, and his strong conviction that sex outside marriage 
was a grave sin, as possible causes of his loss of self-control. But ‘(a) man may not 
rely on his own violent disposition, by way of excuse’, and jury members had to 
weigh the depression and religious beliefs against evidence from six of his children 
that he was a man with a history of violence towards his children and wife, who 
had a greater tendency to violence than was ‘reasonably normal’. In this case, the 
jury rapidly came to the conclusion that Mohammed was guilty of murder. He was 
sentenced to life imprisonment. 

The exception to this pattern is the case of Shabir Hussain, who was convicted in 
1995 of murdering his sister-in-law, Tasleem Begum, by driving into her while she 
waited on a pavement for her lover, and reversing the car over her body. At the 
initial trial, Hussain denied his involvement, so there was no question of him 
submitting a plea of provocation based on either culture or religion. He was 
convicted of the murder and sentenced to life imprisonment. He successfully 
appealed against this conviction on the grounds of false identification,” and it was 
at his retrial in 1998 that he introduced a plea of guilty to manslaughter by reason 
of provocation. The provocation was hardly one that would have stood ground 
were it not for cultural factors: all that Tasleem Begum had done was to default on 
a marriage arranged for her in Pakistan when she was sixteen, refuse to sign the 
documents that would have enabled her husband to get a UK entry visa, and later 
embark on an affair with a married man. In his judgement, however, the judge 
acknowledged that her illicit affair ‘would be deeply offensive to someone with 
your background and your religious beliefs’, and sentenced Hussain ‘on the basis 
that something blew up in your head that caused you a complete and sudden loss 
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of self-control.’ This resonates with the Chen case, where the judge commented 
that ‘(the culture was never an excuse, but it is something that made him crack 
more easily’. Hussain’s original life sentence was cut to six and a half years. 

The contrasting treatment of Shabir Hussain and Zoora Shah — both of whom 
lied at the original trial and both of whom introduced new defences the second 
time round — gave rise to extensive media commentary, and certainly gives ground 
for thinking that cultural defence is loaded against women. The key point in the 
Hussain case was not so much the sentencing: six and a half years is not far out of 
line with the normal tariff for manslaughter of seven to eight years; the judge 
explicitly stated that he saw the case as falling towards the top end of the 
sentencing bracket, and that it was ‘very difficult for anyone hearing the account 
of what happened to understand what you did and why you did it’; and the minor 
mitigation was partly because the defendant had eventually pleaded guilty. The 
key point is that the prosecution accepted the new plea of guilty to manslaughter 
by reason of provocation, possibly (though this is speculation) because of anxieties 
about securing conviction when the initial murder conviction had been overturned 
on appeal. Once the provocation plea was accepted, the sentence was more or less 
predictable. 

With this troubling exception, the English courts have not been particularly 
receptive to provocation pleas based on intensely held religious beliefs about pre- 
marital and adulterous sex, or cultural understandings of honour and shame. Yet 
one is left wondering what might have been the outcome for Faqir Mohammed if 
he had had no previous history of violence towards his children, or for Shazad 
Naz if the horror of his actions had not been so much intensified by the fact that 
his mother was also involved. The fact that a defendant can legitimately cite the 
shame brought on his family by a sister’s or daughter’s transgressive behaviour 
remains in itself disturbing, and since this evidence could potentially reduce a 
murder charge to the lesser one of manslaughter, it promises to affect not only the 
question of penalty but also the question of guilt. 

Writing in the late 1980s, Sebastian Poulter commented that 


for 150 years, at least, the English courts have followed a consistent pattern in their handling 
of defendants from overseas and in dealing with foreign customs and traditions. In 
determining the question of guilt English judges have decided to apply a uniform standard to 
all-comers, regardless of their origins, their cultural mores or their ignorance of English law. 


The murder cases discussed above suggest that the courts are now open to 
accommodation on the question of guilt. While judges and juries have been largely 
resistant to this move, this remains a matter of concern. One might imagine a 
parallel case in which a member of a white racist organisation claimed he had been 
put under unbearable pressure by seeing his sister with a black lover, and in a 
moment of madness, took her life. In this hypothetical case, the defendant might 
also believe that his sister’s behaviour was an insult to the family honour and 
degraded the family name, but it is hard to imagine any court today accepting this 
as provocation. One obvious reason for the difference is that there is legislation 
against racism, but no law (and rightly so) against thinking pre-marital sex a sin. 
But the contrast potentially returns us to one of the questions posed in the opening 
discussion: should intensely held religious convictions be treated differently from 
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intensely held political convictions? Should ‘culture’ be elevated above other 
concerns? 

The alternative way to view these cases, however, is in the context of the much 
larger category of ‘non-cultural’ murder cases where men invoke the provocation 
of an unfaithful or nagging wife to secure the lesser conviction of manslaughter, 
cases that themselves involve shared cultural assumptions about ‘normal’ wifely 
behaviour, but do not present these in explicitly cultural terms.°° The murder cases 
discussed here do not, on the whole, suggest a pattern of differential treatment for 
defendants from minority cultures, and they compare with a much larger category 
of cases where male violence had been rendered explicable without any reference 
to cultural tradition. Indeed, the main difference introduced by ‘culture’ is that the 
men discussed above killed what they viewed as sexually wayward sisters or 
daughters. The more typical pattern in other cases has been a man who kills his ex- 
lover or wife. Culture has been invoked, not so much to explain a heightened 
reaction to what is perceived as transgressive sexual behaviour, but to extend the 
class of legitimately incensed males beyond the immediate confines of lovers or 
spouses. The common thread throughout both ‘cultural’ and ‘non-cultural’ cases 
is the presumption that a woman’s sexual behaviour can be enough to provoke a 
man to lose his self-control. 

In these, as in all the cases discussed in this paper, ‘culture’ operates within a 
terrain already defined by mainstream gender assumptions: the idea that sex with 
an under-age girl is more excusable when she is ‘mature’ or ‘precocious’; that 
women are not really responsible for actions undertaken under the direction of 
male family members (it was a key principle of English law up to the early 
twentieth century that married women could not be held responsible for crimes 
committed in their husband’s presence); or that men explode into rage when they 
discover their women involved in illicit affairs. References to the defendant’s 
cultural background can ratchet up the characteristic in question. Thus Mrs Bibi 
was credited with little independence of mind and action, and was said to be very 
different from the average woman in this; Shabir Hussain killed in circumstances 
that might cause other men to shout and swear. But Bibi’s subservience only made 
sense because it resonated with what has been perceived as a general female 
characteristic, while Hussain’s violence towards his sister-in-law fell within a 
recognisable spectrum of male behaviour. By contrast, neither Zoora Shah nor (in 
her first trial) Kiranjit Ahluwalia fitted prevailing images of the vulnerable 
woman: the first because she was ‘strong-willed’ and had lived too long in a 
criminal sub-culture; the second because she was over-qualified. In some ways, it 
seems a misrepresentation to treat any of these as ‘cultural’ cases. What we see, 
rather, are pretty standard conventions of gender difference, given an added twist 
or intensity through what are perceived as cultural codes. 

Commenting on parallel cases in the USA, Daina Chiu makes the important 
suggestion that American courts only recognise ‘cultural’ factors when these 
resonate with mainstream American norms. Dong-lu Chen, for example, got off 
lightly for killing an adulterous wife,°’ but the anger of a wronged husband is 
hardly unique to Chinese culture, and American courts could readily recognise 
what he did as a standard ‘heat of passion’ act. When Kong Moua expressed his 
surprise that the woman who resisted his sexual advances really meant it,® his 
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incomprehension resonated with widely shared beliefs about women saying ‘no’ 
when they really mean ‘yes’. The public sympathy for Fumiko Kimura® depended 
less on her Japanese background, and more on a widespread American perception 
that to live with the knowledge that you have killed your children is the worst 
punishment any woman can face. As Chiu tellingly notes, when Quang Ngoc Bui”? 
killed his three children and tried but failed to kill himself in desperation about his 
wife’s affair (on the face of it, a very similar set of events), his cross-cultural 
evidence cut no ice with the court.’! Unlike Kimura, he was convicted of murder, 
and his death sentence was later upheld on appeal. An otherwise ‘good’ mother 
who kills her children in pitiable circumstances can be viewed as an object of 
compassion; a man who kills his children is likely to be seen as pitiless and cruel. 

The suggestion here is that cultural evidence only works when it enables judges 
and juries to fit the defendant’s actions into a pattern already familiar through 
mainstream culture: that in the end, it is the sameness not the difference that 
matters. Invocations of culture are themselves pretty clearly gendered. They 
convey for women a particular stereotype of passivity, and for men a meaningful 
context for violent actions, and are then likely to figure for men in diminishing the 
severity of their actions, and for women in diminishing who they are. But this 
gendering of cultural expectations resonates with a wider gendering of criminal 
responsibility that can leave women defendants with no option but to establish 
their mental impairment, whilst allowing men the additional recourse to 
provocation or self-defence. The content of the defences also draws on established 
norms of gendered behaviour: in Moua’s case, the belief that many women make a 
play of resisting men’s sexual advances; in Chen’s, that violence is a normal male 
reaction when faced with an unfaithful wife. As Sara Song puts it, the ‘cultural 
defense arguments raised by minorities are given credibility not because they are 
foreign but because they are familiar to the majority culture’.” It is when ‘culture’ 
echoes gender norms in the wider society, or gendered practices in the law as a 
whole, that it is most likely to be recognised as an excuse. 


Conclusions 


There are two main conclusions to this discussion. The first is that while none of 
the cases I have identified from the English courts is as disturbing to notions of 
natural justice as People v Moua or People v Chen, there are clearly some problems 
with the way cultural evidence is currently employed. In the Hussain case, the 
prosecution was arguably over-receptive to a defence drawing on codes of family 
honour, and while not ‘excusing’ the killing of a sexually active young woman — 
Hussain was sentenced to six and a half years — the judge accepted in mitigation 
that her behaviour had put the defendant under unusual pressure. In the treatment 
of female defendants, meanwhile, ‘culture’ seems to be allowed or disallowed 
depending on degrees of conformity to cultural stereotypes, leading not only to an 
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inconsistency of treatment between different cases, but to a perpetuation of these 
stereotypes. So while they appear here in relatively attenuated form, both the 
problems identified in feminist discussions of cultural defence in America — the 
mitigation of crimes against women and the misrepresentation of women (and 
men) from minority cultures as less than autonomous beings — have surfaced in the 
English courts. 

This first conclusion might suggest that the courts should now abandon their 
attempts to recognise cultural diversity while avoiding cultural excuse, and adopt 
the more straightforward ‘culture-neutral’ route advocated by Doriane Lambelet 
Coleman. This is at odds, however, with my second conclusion, which is that the 
difficulties that arise in the use of cultural evidence are themselves part of a wider 
pattern. It is largely when mainstream culture itself promotes a gendered 
understanding of agency and responsibility — perceiving men as understandably 
incensed by the sexual waywardness of ‘their women, or women as less 
responsible for their actions because of the influence of men — that references to 
cultural context have proved effective. If this is so, then it is not the use of cultural 
evidence per se that is peculiarly gendered; it is not that this has unusually dire 
consequences for women, and ought on that basis to be curtailed. Such a position 
would suggest that gender inequities enter only at the moment when a minority 
cultural context is invoked, that the default position already secures the equal 
treatment of women, and that this is only threatened when ‘culture’ is allowed to 
intrude. Pleasing as it might be to think so, this hardly fits with a large body of 
literature in feminist legal theory;” and is certainly at odds with (government as 
well as academic) concern about the treatment of rape and male violence against 
women. 

Cultural arguments work when they enable judges and juries to fit what might 
otherwise be deemed extreme or incomprehensible behaviour into familiar 
patterns. Chiu puts it thus: 


The jury will process evidence about another seemingly foreign and different culture only to 
the extent that the jury can relate to it and understand it. Thus, where the jury finds common 
ground with the defendant, its deliberation and verdict become an exercise in recognizing 
cultural sameness, not difference.” 


She takes this as a criticism — that what looks like an accommodation of difference 
is in truth a re-imposition of sameness — but I am inclined to think this is the best 
one can hope for in the context of a court. The implication, however, is that when 
the outcome of the process is judgements that favour men over women or 
defendants over victims, the reasons will lie in the dominant rather than minority 
culture. It is not the introduction of cultural evidence per se that generates 
problems in the equitable treatment of women, for such evidence only has the 
desired effect when it resonates with mainstream conventions. 

The argument here links with more general questions about whether gender can 
be theorised in isolation from culture, and the dangers (much debated in the 
feminist literature) of setting up these two as separate and distinct.” One problem 
is that women in minority cultures are thereby rendered invisible, or rather are 
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swallowed up in what are said to be their cultural traditions, which are then 
presented as more unified and uncontested than is ever the case. The problem on 
the other side is that gender equality comes to be attached to those who are 
deemed to have no ‘culture’, becomes attached, in other words, to the dominant 
culture, where the relationship between the sexes is presumed to be more 
emancipated and less patriarchal than is the case within minority cultural groups. 
The further problem that emerges from this paper is that when gender and culture 
are theorised as distinct, any gender inequities that arise out of cases invoking 
cultural considerations will misread as effects of ‘cultural defence’. This in turn 
will lead to the view that there has been too much accommodation of minority 
cultures, and that this is why women are disadvantaged. 

I have suggested, against this, that cultural arguments only have an effect when 
they resonate with mainstream views. Some of these will be mainstream 
understandings of non-Western culture, as exemplified in representations of 
Asian women as passive, and an associated inability to register a woman as Asian 
when she indicates a capacity for autonomous action. Others will be mainstream 
conventions about masculine behaviour, as in the readiness to accept that men are 
provoked beyond reason by ‘their’ women’s sexual behaviour. In either case, the 
problem lies as much with the gendered conventions of the dominant culture as 
with the introduction of a cultural defence. It cannot be resolved by the 
elimination of ‘culture’ (which in this context is always understood as ‘minority 
culture’) from the courts, for this would unfairly discriminate between defendants 
from majority and minority cultures, permitting only the first to give full details on 
their individual circumstances and background. It would, moreover, promote the 
misleading notion that patriarchal norms characterise only minority cultures, and 
thereby encourage a false complacency about majority gender norms. Culture 
operates on a terrain already defined by mainstream gender assumptions, and the 
gender inequities that have been associated with the use of cultural defence need to 
be understood within this context. The uses and abuses of cultural defence 
therefore highlight issues that have much wider provenance, and should direct us 
to a more thoroughgoing challenge to patriarchal norms wherever these appear. 
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‘Food for Thought’: Reconciling European Risks and 
Traditional Ways of Life 


Damian Chalmers* 


The European Food Safety Authority marks a new stage in European Union 
governance. It has no direct regulatory powers, but is entrusted with developing 
norms of food safety, which are to inform the material content of EC food law. 
The hope is that its independence and expertise will restore popular confidence 
both in the EU and in the food we eat. The irreducible nature of lay-expert 
conflicts about hazard suggests that a more likely scenario is that such disputes 
become recast as opposition to EC law. Such conflict is most likely to manifest 
itself in national courts through challenges to or non-compliance with EC law. The 
current principles for resolution of such conflicts are hopelessly outmoded. The 
article, therefore, argues for a constitutional resettlement, which sets out principles 
germane to the nature of the EC regime, namely that of a multi-level regulatory 
State. It argues for a new defence of regulatory balance. Individuals could argue 
for the disapplication of EC norms where these violated a valued local regime 
which had given consideration to the issues raised in the EC legislation and whose 
positive value to its subjects exceeded its negative impact on the interests protected 
by the EC legislation. 


Introduction 


What we eat has shaped the contours of EU government and law. Every student 
learns EC law through a series of fables associated with national dishes and drinks. 
Cassis de Dijon, German beer, Italian pasta, feta cheese, ‘turrones de Alicante’, 
Swedish spirits and snuff and Belgian chocolate have all provoked important 
episodes in the development of EU law. No food has threatened, however, to be 
more central to the constitution of the EU than British beef. The 1996 BSE crisis 
cast doubt on the EU’s ability to govern. It threw up national defiance and popular 
concern about EU governance, as well as exposing a world of incompetence and 
back room deals. Yet, the final institutional response appears, at first sight, to be 
underwhelming, with the creation of yet another arcane, specialised agency, the 
European Food Safety Authority (EFSA), whose central task seems to be no more 
than to provide scientific opinions on food safety.’ 

After a discussion of the origins and powers of the Authority, the second part of 
this essay argues that the radicalism of Authority lies in its introducing more 
explicitly than before a politics of knowledge into EC law.” For the Authority does 


* London School of Economics and Political Science. This paper was based on a presentation 
given at a conference on ‘Food Security’ in Aix-la-Provence on 14 June 2002. The author is 
grateful to all participants for their comments. He is particularly grateful to Declan Roche for 
extensive comments. All mistakes are his own. 


1 Regulation 178/2002, OJ 2002, L 31/1. 

2 The EFSA model is acknowledged in the Commission White Paper on Governance as the shape 
of things to come. EC Commission, White Paper on European Governance COM (2001) 428, 24. 
It has already been emulated in the creation of two other agencies, the European Maritime Safety 
Agency and the European Aviation Safety Agency, and the Commission has also proposed a 
European Network and Information Security Agency. Regulation 1406/2002/EC establishing a 
European Maritime Safety Agency, OJ 2002, L 208/1; Regulation 1592/2002/EC establishing a 
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not carry out its work in splendid isolation, but sits at the hub of a new legal 
regime on food safety. It is a new normative agency whose norms of food safety 
occupy a privileged position within the law-making process in that they are 
intended to influence and largely determine the material content of food law 
within the European Union. The hope is that this will restore consumer confidence 
in food law. 

The third part of this essay argues that the weak institutional position of the 
Authority and the inimically agonistic nature of debates about food safety are 
likely to combine to render this an illusory hope. Instead, the new legal regime will 
probably reterritorialise conflicts so that these endemic and irresolvable disputes 
become reconfigured along European versus particularistic fault lines, with local 
groups either arguing for the right to consume a food that is considered dangerous 
under EU law or to be protected from exposure to a product that is considered 
safe under EU law. 

The fourth part of this essay argues that this conflict is not necessarily 
undesirable. A possible value of the Union is that it renders political, contestable 
and ‘public’ matters that had previously been considered to be technical and 
discrete. Determinative, however, are the institutional fora for the resolution and 
containment of these disputes, and the terms of reference these use. A distinctive 
feature of this new regime is that, whilst a variety of arenas are provided for this 
purpose, the central ones are national courts, whose role is now recast as active 
agents in collective dispute resolution. As processes of collective dispute- 
resolution, it will be argued, courts combine a number of qualities. These include 
the provision of coherency; the stabilisation of expectations about food safety; 
incorporation of ethics into dispute-settlement; and the ensuring of value 
pluralism. Unfortunately, the principles provided by EC law to guide adjudication 
in this area are contradictory and their application highly contingent, with 
analogous cases being treated in very different ways. The consequence is a regime 
with little ideological consistency or regulatory coherence. 

The final part of this essay argues that the roots of this lie in the traditional 
doctrines of EC law being tailored to the contours of a liberal constitutional State 
rather than to a system of multi-tiered system of regulation such as that of the 
Union’s. Its current constitutional principles are centred around protection of 
individual freedoms rather than evaluation of shifting social relations and thus 
result in the making of arbitrary and unnecessary distinctions. In that regard, the 
establishment of the Authority raises issues, which, whilst particularly salient in 
food law, arise across the system. It will be argued that what is needed is a 
recasting of the constitutional principles in a way that these are suited to'a multi- 
level regulatory State. Within such a system any dispute, it will be argued, is a 
meeting point between four sets of values — the values of the universal, the values 
of the local, the values of the distribution of goods, and the value of distribution of 
bads or risks. These coalesce, so disputes about food safety invariably involve a 
tension between universal and local understandings of both safety and of the 
social value of a particular food. Being tensions between universal and particular, 
these can never be fully resolved by either EC or national legislation. Being 
‘differences in understanding, how the dispute is framed will vary across arenas. 
The role of constitutional constraints is to ensure overall coordination and that 





European Aviation Safety Agency, OJ 2002, L 240/1, EC Commission, Proposal for a 
Regulation Establishing the European Network and Information Security Agency, COM (2003) 
63. 
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account is taken of each understanding, whatever the arena and however a dispute 
about food safety is legally described. Within the Union this can be done through 
the establishment of a new architectonic principle of balance. This notion of 
balance amounts to a rediscovery of the European ideal. It demands both that the 
local should seek to enlarge its vistas in light of the universal and that the universal 
recognises its insufficiency through its valorisation of the local. This would 
involve, amongst other things, a renegotiation of supremacy of EC law. For 
balance would suggest in certain circumstances the accommodation of local 
interests rather than the triumphing of pan-Union understandings. The trick is to 
determine when this should be so and the principles for resolving disputes. This 
article concludes by arguing that these are two-fold. There is a procedural one of 
alignment, which involves analysing to what extent each interest took account of 
the other in its formulation. There is also a substantive one of moral weight, which 
considers not merely the force of each interest on its own terms, but its impact on 
the other’s terms. 


Criticisms of the pre-EFSA EU food regime 


The BSE crisis marked a Year Zero for the European Union food regime.’ It 
exposed a regime, which, according to the Medina Ortega Report of the European 
Parliament, was characterised by: 


— poor internal management within the Commission; 

— failure to take public health concerns sufficiently seriously; 

— lack of transparency in the central decision-making procedures; 

— an unclear relationship between scientific opinions and political decisions; 
— undue weight given to narrow national sectoral interests; 

— bullying of ‘experts’ by national governments; 

— poor implementation of EC legislative controls.‘ 


The culmination of these failures was to achieve what years of harmonisation of 
laws had failed to manage. A new European politics of risk emerged. Food risks 
were now treated as predominantly matters of European rather than of national 
political concern. Hysteria was not only pan-European, but the resolution of how 
the costs and risks of the crisis were to be distributed was something that was cast 
in European rather than national terms. Risks were measured by the Commission 
according to European norms of safety, whilst the European Council decided on a 
European package of ECU 850 million compensation to livestock traders affected 
by the ban.° This Europeanisation of food risk reached its climax with the 
publication of a Green Paper in 1997 


invit(ing) a public debate on our food legislation’ with particular emphasis on how legislation 
was the meeting the “‘needs and expectations” of consumers, producers, manufacturers and 





3 See E. Vos, ‘EU Food Safety Regulation in the Aftermath of the BSE Crisis’ (2000) 23 Journal of 
Consumer Policy 227, F. Lafond, The Creation of the European Food Authority (Paris: Notre 
Europe, European Issues No 10, 2001). 

4 Report of the Temporary Committee of Enquiry of the European Parliament on alleged 
contraventions or maladministration in the implementation of Community law in relation to 
BSE (Medina Ortega Report) PE 220.544/fin/A.II. For an insider’s view of this see G. 
Chambers, ‘The BSE Crisis and the European Parliament’ in C. Joerges and E. Vos (eds), EU - 
Committees: Social Regulation, Law and Politics (Oxford: Hart, 1999). 

5 Conclusions of the Presidency of the Florence European Council of 21 & 22 June 1996, pt VI. 
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traders, and what measures were necessary to reinforce the objectivity, effectiveness, 
independence and equivalence of the different control systems. 


This Europeanisation was a poisoned chalice. For it led to the European 
Union suffering a crisis of management. Food scares across Europe were 
no longer to be attributed to fate or bad luck, but instead the EU Institutions 
acted as points of blame, with the incidence of food scares sapping at the 
very legitimacy of these Institutions. The response of the Commission was, 
thus, to introduce, in addition, a new brand of managerialism in the New 
Approach to Consumer Health and Safety,’ which was to be centred around three 
principles: 


e Responsibility for legislation should be separate from that for scientific 
consultation; 

e Responsibility for legislation should be separate from that for inspection; 

e There should be greater transparency and more widely available information 
throughout the decision-making processes and inspection procedures. 


The division between legislation and ‘scientific consultation’ was to be 
operationalised through internal reform within the Commission. To that end, it 
created a new Directorate for Scientific Opinions regarding Health, which would 
not be involved in drafting legislation but just in providing scientific advice. It 
would comprise eight Scientific Committees,® which would be overseen and 
coordinated by a new Multidisciplinary Scientific Committee. The second element, 
control and inspection, was to be re-oriented. Risk assessment procedures would 
determine priorities for inspection by assessing risk on a country or regional basis 
or for individual production sectors. The whole food chain ‘from the plough to the 
plate’ was to be monitored, and, finally, the control procedures of the national 
authorities were to be audited to assess their effectiveness. 

Increasingly, the debate about risk became suffused into the debate on 
management, with the assumption being that good management could 
defuse the difficulties of the politics of risk. It was soon evident that the 
Directorate on Scientific Opinions Regarding Health was unable to meet the 
challenges set of it. The Commission itself found that this Directorate was 
hindered by a ‘lack of capacity’. Pressures in one area led to it neglecting other 
areas. It lacked effective information gathering systems. There were frequent 
delays in the provision of scientific advice.!° By December 1998, at the second 
Parliamentary enquiry into BSE, a number of Commissioners and MEPs began to 
discuss the idea of a Food Safety Agency for Europe. This idea was not adopted in 
the Report,’ but in May 1999, three scientists, James, Kemper and Pascale were 
mandated by the Commission to consider the most effective system for providing 
scientific advice which was independent, transparent, excellent and readily 
understood by non-experts. By the time they provided the blueprint for a 


6 EC Commission, The General Principles of Food Law in the European Union, COM (97) 176, 2. 

7 EC Commission, Consumer Health and Food Safety, COM (97) 183, 3. 

8 These were food, animal nutrition, veterinary-public health, plants, animal health and welfare, 
cosmetic products and non-food products, medicinal products and medicinal devices, Toxicity, 
Eco-Toxicity and the Environment. 

9 Note 7 above, 23. 

10 EC Commission, White Paper on Food Safety, COM (1999) 719, 12-13. 
“ 11 Report of the Temporary Committee of Enquiry of the European Parliament on alleged 
contraventions or maladministration in the implementation of Community law in relation to 
BSE (Böge Report) PE 223.656/fin.252. 
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European Food Safety Authority in December 1999, by recommending a 
European Food and Public Health Authority,’? the new Prodi Commission had 
already made the establishment of a Food Authority one of the central pledges of 
its term. 

The linkage between institutional reform and reform of the broader objectives of 
EC food policy was formalised in the White Paper on Food Safety on 12 January 
2000.'* This proposed the setting up of a European Food Safety Authority, whose 
establishment was to be set within the framework of a new general food law, that 
would provide the new set of Grundnorms for European Union food policy. The 
final Regulation, Regulation 178/2002/EC, establishing the European Food Safety 
Authority’ followed this structure. Yet the linkage between the White Paper and 
Regulation 178/2002/EC was not a straightforward one. The intervening period 
between the two adoptions was characterised by a concern that any Regulation 
did not so much reform as follow the contours of the existing political economy of 
food within the European Union. This led to three parameters strongly informing 
the eventual shape of the Regulation. 

First, there was a desire by all the central political actors that the EFSA should 
not disrupt the existing institutional settlement. The Commission therefore saw 
the Authority as largely replacing the Directorate, with its work being confined to 
risk assessment and risk communication. 16 Invoking as its basis, a narrow 
interpretation of the Meroni doctrine,” the Commission was unwilling to give it 
any formal power in the field of ‘regulation or legislation’.!2 The European 
Parliament, concerned about the Authority’s accountability and agenda-setting 
powers, requested involvement in both the nomination of the Director of the 
Authority and that Authority do work ‘in accordance with the priorities set by the 
Parliament and the Commission’.!° In contrast, Member States were concerned to 
protect national governance regimes. In their submissions to the Commission, the 
Standing Committee of the EEA EFTA States, the Austrian, and the German 
Governments all stated that the Authority was to have no legislative or ‘control’ 
functions. The United Kingdom Government was further concerned that the remit 
of the Authority was not to includeenforcement, environmental matters or animal 
welfare. 

Secondly, the norms informing the work of the Authority were to be those of 
prevailing industry norms of food safety. Industry was therefore keen for a ‘farm 
to the table’ approach to be adopted that favoured integrated food chains by 








12 P. James, F. Kemper and G. Pascal,A European Food and Public Health Authority: The Future of 
Scientific Advice in the EU (Brussels: Commission, 1999). 

13 In a speech to the European Parliament on 5 October 1999 Romano Prodi indicated that food . 
D was to be a priority of his term, and canvassed the idea of a Food Authority. (Speech 99/ 
1 

14 EC Commission, White Paper on Food Safety, COM (1999) 719. 

15 Note 1 above. 

16 Note 14 above, paras 44-56. 

17 Only clearly defined executive powers may be delegated to institutions other than the 
Commission, Case 9/56 Meroni v High Authority (1957-1958) ECR 133. 

18 ODAS) of Romano Prodi to European Parliament, Plenary Session, 3 October 2000 (SPEECH 
00/352). 

19 EP Resolution A5-0272/2000 on the Commission White Paper on Food Safety, 25 October 2000. 
See also the EP Report on the Commission White Paper on Food Safety (Bowis Report) of 12 
October 2000. 

20 The contributions of the Member States can be found on the website of the Directorate General 
on Health and Consumer Protection, http://www.europa.eu.int/comm/food/fs/intro/ 
wpfs_comm_memberstates_en.html. 
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tracing safety all the way along the food chain.”! Much industry also supported 
a single regulatory framework based upon ‘sound science’, which would allow 
the Authority some risk management powers. Such a framework would, it was 
perceived, provide a ‘one-stop shop’. for regulation, possibly drawing 
upon industrial expertise,” as well as a single regulatory voice that would 
restore consumer confidence in prevailing patterns of food production.” 
Matched against this was a concern, however, that the new Authority should 
not indulge in over-regulation or encroach upon broader questions of diet or 
nutrition.” 

Thirdly, the Authority was not to take over new substantive managerial tasks or 
develop new philosophies. Instead, it was to improve existing governance 
processes through offering scientific advice in a better way than had been done 
in the past. Food policy was to be developed in a more intelligent and independent 
manner. The White Paper therefore stated: 


Through the manner in which it discharges its functions, the Authority would have to 
demonstrate the highest levels of independence, of scientific excellence and of transparency in 
its operations. In this fashion, it should be in a position rapidly to establish itself as the 
authoritative point of reference for consumers, the food industry, Member States authorities 
and in the world stage.” 


The three mantras of independence, excellence and transparency were central to 
coopting the European consumer lobby, a perceived bell-weather for consumer 
satisfaction, into supporting the new Authority.” This group argued that 
confidence could be restored if the Authority became a new source of norms 
and information not dominated by traditional political and industrial pressures, 
but one that would involve consumers more broadly and be responsive to 
consumer concerns. They thus argued for it to be ‘independent and proactive’ in 
the sense that it should be free from traditional EC decision-making processes. Yet 
this did not mean autarkic. For the Authority should, at the same time, be 
‘transparent’ by consulting with and involving consumer representatives and other 





21 Press Release of 6 March 2001 on ‘The New Proposed Food Law’ of the Confederation of the 
Food and Drink Industries of the EU http://www.ciaa.be/uk/documents/press/press06-03- 
O1.html (accessed 20 May 2002). 

22 Eg Memorandum of 22 January 2002 of the Confederation of the Food and Drink Industries of 
the EU to the Spanish Presidency http://www.ciaa.be/uk/documents/press/press21-01-02.htm 
(accessed 20 May 2002); Europabio, ‘Assuring Consumer Confidence in the Safety of 
Biotechnology and Food Products. Comments on the Commission Proposal to Establish a 
Food Safety Authority A Paper by the Plant Biotechnology Unit of EuropaBio’ http:// 
www.europabio.org/upload/articles/article_44.pdf (accessed 17 March 2002); Submission of 30 
April 2000 of Federation for European Food Additives, ‘ELC Views on the Commission 
Proposals for a European Food Authority’ http://www.europa.eu.int/comm/food/fs/intro/ 
wpfs_comm71.pdf (accessed 17 March 2002). 

23 Speech of A. Burgman (Chairman of Unilever), ‘The quality guarantee in the food chain’ 26 May 
2000, www.unilever.com/news/speeches/englishspeeches_945.asp. 

24 eg Submission of the German Association for Food Law and Food Science (Bund fiir 
Lebensmittelrecht und Lebensmittelkunde), ‘White Paper for Food Authority’ http://www.eur- 
opa.eu.int/comm/food/fs/intro/wpfs_comm95.pdf, 3; Response of Sainsburys’ to the European 
Food Authority, http://www.europa.eu.int/comm/food/fs/intro/wpfs_comm84.pdf, para 8.1; 
McDonald’s Response to the EU White Paper on Food Safety, which cautioned against 
‘misuse’ of the precautionary principle, http://www.europa.eu.int/comm/food/fs/intro/ 
wpfs_comm70.pdf. i 

25 Note 14 above, para 35 et seq. 

26 On the growth of public confidence in food campaigning groups see A. Shaw, ‘What Are “They” 
Doing to Our Food? Public Concerns about Food in the UK’ (1999) 4(3) Sociological Research 
Online para 9.4. 
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stakeholders at all stages of decision-making.” It was therefore to be a new 
institutional actor guided by scientific rather than political norms, yet at the same 
time responsive to civic society. 


The EFSA, the union’s first normative agency 


These parameters have shaped the Authority in a number of ways. They have 
shaped its institutional make-up, its formal powers and its relationship more 
generally with EC law. 

With regard to the Authority’s institutional make-up, it is impossible to locate it 
along any conventional national-supranational continuum. It is rather a 
transnational governance regime which cuts across national/supranational and 
public/private distinctions, and which both guides and is accountable to scientific 
communities, national food authorities and civic society. As these networks 
inform its constitution, it cannot be seen as something starkly autonomous from 
them, but something that both contributes to their constitution and is constituted 
by them. This dialectic is reflected in the Authority’s composite organs. 

The Management Board is the political guardian of the Authority. It is to ensure 
that the Authority carries out its mission” and to adopt the Authority’ s 
programme for each year as well as a revisable multi-annual programme in a 
manner consistent with EC legislative and policy priorities in food safety.” 
Composed of a representative of the Commission plus 14 independent members”? 
the body is intended to be an interlocutor for different societal interests rather 
than a representative of national interests. There is therefore no requirement of 
national representation, but there must, be representatives, instead, of consumers 
and other interests in the food chain.’ The next apex of the triangle are the 
Scientific Committee and permanent Scientific Panels. These are the engine room 
of the Authority and are made up of independent scientific experts.° ? They i issue 
scientific opinions and organise public hearings.” The bulk of the opinions, are 
provided by the eight specialised Scientific Panels,** whilst the Committee?’ 
responsible for ensuring consistency of procedures and working methods ae 





27 BEUC Position Paper of 3 April 2000, ‘BEUC Comments on the Commission White Paper on 
Food Safety’ (BEUC/096/2000); BEUC Position Paper of 20 April 2001, ‘Comments on the 
Proposal for a Regulation laying down the general principles and requirements of food law, 
establishing the European Food Authority and laying procedures in matters of food’ (BEUC/X/ 
139/2000). These are to be found at http://212.3.246.143/Content/Default.asp?PageID = 103. See 
also Euro Coop Comments on the Establishment of a European Food Authority, 26 April 2000, 
http://www.europa.eu.int/comm/food/fs/intro/wpfs_comm39.pdf. 

28 Ibid, article 25(7) 

29 Ibid, article 25(8). The Board is also responsible for financial control, as it approves the financial 
regulation of the Authority, having obtained the Commission and Court of Auditor’s approval. 
Ibid, article 25(9). 

30 These are appointed by the Council in consultation with the Parliament from a list drawn up by 
the Commission, which must contain substantially more than 14 candidates. Jbid, article A 

31 Ibid, article 25(1). The Management Board was appointed on 15 July 2002. The backgrounds of 
the members are national ministries (6); national food agencies (2); agricultural interests (2); 
industry (2); consumer organisations (1); university (1); EC Commission (1). 

32 Ibid, article 28(3). 

33 Ibid, article 28(1). 

34 These rule on food additives; additives on animal feed; plant health protection products and their 
residues; genetically modified organisms; dietetic products, nutirtion and allergies; biological 
hazards, contaminants in the food chain; animal health and welfare. Ibid, article 28(4). 

35 It comprises the Chairs of the Panels plus six independent experts who do not belong to any of 
the Panels. Ibid, article 28(3). 
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the different Panels, and for issues that cut across Panels.** The final body is the 
Advisory Forum, which comprises representatives of the national food authorities 
or their equivalents.27 It advises on the work programme of the Authority” and 
constitutes a mechanism for cooperation, networking and exchange of informa- 
tion between these and the Authority. More specifically, it also acts to prevent 
duplication of scientific studies and to resolve differences where there is a 
divergence between the scientific opinion of the Authority and that of a national 
authority.° 3? Whilst being the closest to a national representative institution, its 
stake is that of national regulatory interests rather than governmental or industrial 
ones. 

Secondly, as the Authority has been denied the coercive and regulatory 
instruments enjoyed by national regulatory agencies, its authority is centred 
around other modes of power, notably normative ones. In particular, the 
Regulation takes up the division between risk assessment and risk management set 
out in the Pascale, Kemper and James Report. 40 The latter is conceived as a 
‘policy based’ process, whilst the former is a science-based one concerned with the 
identification, characterisation and assessment of hazard.*) The mission of the 
European Food Safety Authority is only to engage in risk assessment through 
providing scientific advice and support for the Community’s legislation and 
policies, in all fields which have a direct or indirect impact on food and food 
safety. Within this aegis, its central tasks are:* 


e The issuing of scientific opinions.“ These can either be done at the request of 
the Commission, Parliament or a Member State or because legislation provides 
for it. Failing that, the Authority can issue an opinion on its initiative. 

e Participation in the authorisation of Genetically Modified Food for Marketing: 
The Commission has proposed a single authorisation procedure under which no 
genetically modified organism may be marketed for food or food use without 
prior authorisation by the Commission." As part of this, the applicant must, 








36 Ibid, article 28(2). 

37 Ibid, article 27(1). 

38 Ibid, article 27(3). 

39 Ibid, article 27(4). 

40 Note 20-21 above. 

41 Cf the definition set out in Regulation 178/2002/EC, article 3(11). 

42 Note 1 above, article 22(2). This includes the possibility to offer scientific opinions on animal 
health and welfare and plant heath, article 22(5)(b). 

43 The Authority also has a number of other duties: 

The Regulation establishes a rapid alert system to deal with food crises. Ibid, article 35. Under 
it Member States must immediately notify the Commission of any measure taken to combat a 
direct or indirect risk to human health and the action taken. This information shall be 
transmitted to the other Member States. The Authority shall be notified of any information with 
a view to providing risk analysis for the Commission and the Member States. Ibid, article 50. 

The Authority is to promote the European networking of organisations operating within its 
field. Ibid, article 36(1). 

The Authority has limited powers in the field of risk communication. It is to provide the public 
with ‘objective, reliable and easily accessible information’ on fields within its mission but not 
those that fall within the Commission’s powers of risk management. Ibid, article 40. 

The Authority may entrust organisations designated by the Member States with preparatory 
work for scientific opinions, technical assistance, collection of data and identification of 
emerging risks. Ibid, article 34. 

The collection, analysis and summary of data in the field. Ibid, article 33. 

44 Ibid, article 30. 

45 EC Commission, Proposal for an EC Regulation on Genetically Modified Food and Feed, COM 
(2001) 425, article 4(2). The current regime is set out in Directive 2001/18/EC, on the deliberate 
release of genetically modified organisms, OJ 2001, L 106/1. This allows for authorisation by 
national authorities, Ibid, article 6(1). 
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first, seek an opinion from the Authority on the environmental safety of the 
organism. 
e The provision of scientific and technical assistance to the Commission.*” This is 
work that does not involve ‘scientific evaluation’ but rather the application of 
well-established scientific or technical principles. These may include the 
establishment or evaluation of technical criteria or assisting the Commission 
in the development of technical guidelines. 
The identification of emerging risks.“ The Authority is to establish monitoring 
procedures with a view to ‘systematically searching’ for and collecting 
information about emerging risks. 


The confining of the Authority to these tasks raised concerns that it will be a 
weak body. Its lack of risk management or enforcement powers prompted 
the Financial Times to argue that it had no decision-making powers and would 
not in any way curb the ‘political and bureaucratic meddling that bedevils EU 
food safety policy.’ Whilst the Regulation anticipates that the Authority will 
have no direct regulatory authority, it anticipates that it will, however, have 
considerable normative authority, so that its rulings will nevertheless structure 
individual and institutional choices on food safety within the European Union. 
The Authority is to: 


carry out its tasks in conditions which enable it to serve as a point of reference by virtue of it 
independence, the scientific and technical quality of the opinions its issues and the 
information it disseminates ... 


This position as a point of reference is central to understanding the Authority’s 
relationship with the more general EC legal regime on food safety. The Authority 
is merely one element in Regulation 178/2002/EC which provides a new basic food | 
law for the EC. The overarching principles of this new regime are that food law 
should seek to achieve a high level of protection of human health and life,” and 
that in order to achieve this food law should, in principle, be based on risk 
analysis.” This bestows indirect legal effects upon the Authority’s opinions. For, 
often, the actual content of the obligations imposed on institutional actors to meet 
these objectives is heavily influenced by its opinions. Its opinions carry no 
universal weight, however. They are rather dependent upon the institutional 
relationship between the Authority and the different legal subjects. 

EC Institutions are required to take the Authority’s opinions into account, as 
these are to provide the scientific basis for the drafting and adoption of 
Community measures.” The Commission, in introducing the White Paper 
committed itself to ‘fully take account of the scientific advice of the Authority’.54 


46 Ibid, article 6(1). 

47 Note 1 above, article 31. 

48 Ibid, article 34. 

49 Financial Times, ‘Comment and Analysis: EU Food Safety’ 12 January 2000. Similar comment 
was made in M. Fletcher, ‘EC food safety agency branded as “toothless” Times, 13 January 
coon 6. Paes views were expressed in the French and United States press. See Lafond, note 3 
above, n 60. 

50 Note 1 above, article 22(7). 

51 Ibid, article 5(1). 

52 Ibid, article 6(1). 

53 Ibid, Article 22(6). 

54 Address by Commissioner Byrne to the European Parliament on the White Paper on Food 
Safety, 18 January 2000 (SPEECH/00/11). 
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This duty is set out explicitly in the Commission’s proposal for a Regulation on 
genetically modified food and feed, where an opinion of the Authority is a 
procedural pre-condition for any Commission authorisation.” The recent Pfizer 
Animal Health judgment has, however, established this duty as a more general one 
of EC law.*° Pfizer Animal Health challenged a Council Regulation which banned 
the use of an anti-biotic, virginiamycin, in animal feed. At the time there was 
uncertainty as to whether the antibiotic posed a threat to health. The Court of 
First Instance (CFI) found that a measure taken to protect public health must be 
based upon a two-stage approach. The first involves the legislator making an 
assessment about the level of protection appropriate for society. This assessment 
will involve account being taken of the severity of the impact on public health. The 
second identifies and characterises the hazard, assesses the exposure to the hazard 
and then characterises the risk. The CFI stated that such a task must be left to 
experts whose work must be based on the principles of ‘excellence, independence 
and transparency’ and who must give sufficiently reliable and cogent information 
for the policy-maker to decide upon the ramifications of the science and decide 
upon a policy in full knowledge of the facts. 

Mention of the principles of excellence, independence and transparency 
suggested that the CFI had half an eye to the EFSA, and that there is certainly 
a duty to consult with it. Yet is this simply a hollow procedural process or must 
the authorities follow the opinion? The Commission has stated that it will take 
into consideration not ‘only science, but also many other matters for example 
economic, societal, traditional, ethical or environmental factors, as well as the 
feasibility of controls.’ In Pfizer Animal Health a more constraining test was 
adopted. The Standing Committee on Animal Nutrition (SCAN) was consulted, 
but its advice that there was insufficient evidence to ban the drug was rejected. The 
CFI held this was legal because two conditions were met. The Council relied upon 
other scientific evidence of equivalent probative value and gave reasons for why it 
departed from SCAN’s opinion.*® Whilst Pfizer lost, therefore, the judgment 
imposed constraints on the EC decision-maker, which allows it to depart from 
EFSA’s opinions in only those exceptional circumstances where equivalent 
scientific evidence can be found and a justification for using it provided.” 

National decision-makers are also constrained by the opinions of the Authority, 
albeit in a more limited manner. The Regulation states that where there are no 
specific Community provisions, food shall be deemed to be safe where it complies 
with the specific national provisions of-the Member State in whose territory it is 
marketed.” Yet this beeen is tempered by a more general requirement that all 





55 Note 45 above. 

56 Case T-13/99 Pfizer Animal Health v Council [2002] ECR II-3305. See also the parallel case of 
LT-70/99 Alpharma v Council [2002] ECR-I-3495. 

57 D. Byrne, ‘EFSA: Excellence, integrity and openness’ Inaugural meeting of the Management 

Board of the European Food Safety Authority Brussels, 18 September 2002. http://europa. 

eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt = gt&doc = SPEECH/02/405|0|RAPID&lg = 

EN&display = (accessed 23 September 2002). 

The judgment concerned an EC ban, notwithstanding that there was scientific advice that it was 

safe. The same reasoning would seem to apply to the other scenario, a good is allowed to 

continue to circulate, notwithstanding an Authority opinion that ‘it is unsafe. In such 

circumstances, an application could be made alleging a failure by the EC Institutions to act to 

discharge their duty under Article 152(1) EC to ensure that a high level of human health 

protection is ensured in the definition and implementation of all Community policies and 

activities. 

59 In the Genetic Food proposal, the Commission must therefore provide reasons explaining why it 
does not follow the view of the Authority, note 45 above, article 8(1). 

60 Note 1 above, article 14(9). 
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food law, be it EC or national, be based on a prior risk analysis unless this is not 
appropriate to the circumstances or nature of the measure.®! This risk analysis 
includes a duty to take account of any assessment made of these risks, particularly 
any opinion of the Authority. Whilst local legislators around the Union are not 
procedurally required to consult the Authority, they are therefore required to give 
presumptive effect to its corpus of opinions in passing new legislation. Once again, 
the possibility to derogate from its opinions seems to be available only on 
condition that they justify these derogations. For whilst they can argue that the 
measure is not one that calls for risk analysis because of its circumstances or 
nature, it is impossible for them to argue that consideration was not given to the 
opinion if reasons can not be provided for its rejection. 

In the case of private parties, the Authority’s institutional position as a possible 
point of reference for determining food safety may become legally significant. The 
Regulation also imposes requirements on private operators engaged in produc- 
tion, processing and distribution to ensure that no food nor feed be marketed if it 
is unsafe.® Any breach of this provision is likely to expose the operator to possible 
prosecution and/or tortious liability either under the Regulation’ s provisions or 
under the Directive 85/374/EEC, the Product Liability Directive. Whilst there is 
no formal duty on national courts to have regard to the Authority in determining 
the legal standard of safety, any opinion of the Authority is likely to have a strong 
probative value because of its institutional position. For the only relevant 
circumstance where this is not the case is where the state of scientific and technical 
knowledge at the time when the product is put into circulation is not such as to 
enable the producer to discover the defect.“ If the EFSA has issued an opinion 
suggesting that a product is not safe, it would be impossible for a producer to use 
this defence. 


A model of knowledge and the policy-making process 


The food safety decision-making processes suggest a particular relation- 
ship between knowledge and policy. An institutional division is made in which 
the Authority is responsible only for the promulgation of knowledge, but 
policy-makers are required to justify themselves in the light of the knowledge 
it presents. It is thus a system of politics that not only privileges a particular 
form of knowledge, but also locates an authoritative source for that knowledge. It 
allows the Authority to generate a set of expectations about food safety, which 
enable law-making, by providing a justification for it, but which also act as a point 
of critique and review of food law and policy. 

All this begs the question as to the type of knowledge the Authority can offer. 
The knowledge set out by the Authority is limited to scientific advice, conceived as 
a narrow empirical-analytical practice concerned, above all, with the spelling out 
of certain truths about the nature of the food itself. The Authority’s remit does not 
therefore extend to any question that directly addresses ethical or socio-economic 
questions. It is not, therefore, to give general opinions on nutrition policy, but 





61 Ibid, article 6(3). 

62 Ibid, articles 16-21. 

63 Article 1 provides for an absolute liability for damage caused by any defective (subject to a 
number of exceptions that are not relevant here). Directive 85/374/EEC, OJ 1985, L 210/29, as 
amended by Directive 1999/34/EC, OJ 1999, L 141/20. 

64 Ibid, article 7(e). Case C-300/95 Commission v United Kingdom [1997] ECR I-2649. 
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only scientific opinions on human nutrition in relation to EC legislation and, 
where the Commission requests, assistance in communicating nutritional issues 
within the framework of the EC health programme.® In the words of 
Commissioner Byrne, it is to ‘communicate about nutrition in the context of 
food safety, but clearly not straying into the public health dimension of 
nutrition’. In the proposals on the release of genetically modified organisms 
into the environment, it is, likewise, confined to evaluating these environmental 
effects that are physical in nature.’ On methodological questions, the Authority’s 
risk assessment activities cannot consider broader questions of risk perception or 
risk communication. Instead, the risk assessment must be a ‘scientifically based’ 
process consisting of four steps: hazard identification, hazard characterisation; 
exposure assessment and risk characterisation. 

This approach is reinforced by the other principle that guides the Authority’s 
activities, the precautionary principle. This provides for temporary protec- 
tive measures to be taken or recommended wherever the possibility of 
harmful health effects have been identified but scientific uncertainty persists 
pending a more comprehensive scientific investigation.© It acts, on the one 
hand, to regulate scientific disputes. The more pessimistic prognosis is to be 
acted on if it suggests there are risks to health. Yet it also acts to extend the 
influence of scientific diagnoses. For it lowers the threshold for the application 
of scientific reasoning. Even where science cannot apply clear answers, its 
terms are still to be used to guide disputes. Local knowledge/‘rumours’/‘old 
wives’ tales/superstitions or allegations cannot be used as a basis for protective 
measures even where there is scientific agnosticism, any argument must still be 
based upon some scientific authority. In Pfizer Animal Health the CFI therefore 
stated: 


... a preventive measure cannot properly be based on a purely hypothetical approach to the 
risk, founded on mere conjecture which has not been scientifically verified ... Rather, it 
follows from the Community Courts’ interpretation of the precautionary principle that a 
preventive measure may be taken only if the risk, although the reality and extent thereof have 
not been ‘fully’ demonstrated by conclusive scientific evidence, appears nevertheless to be 
adequately backed up by the scientific data available at the time when the measure was 
taken. 


It might be argued that the narrowness of the advice that the Authority can give 
enables an appropriate division of labour in which the Authority is confined to 
placing technical information before democratically accountable policy-makers so 
that these can make a series of choices. This is misleading for, as has been seen, the 
circumstances in which EC or national legislators can depart from the Authority’s 
advice are rare. And the Authority is never simply conveying information, but is 
inevitably presenting a particular ideological model of politics. For knowledge is 
never just information, but a process where a flow of messages is organised and 





65 Ibid, article 22(5)(a). 

66 Remarks by the David Byrne to the Group of the European People Party and European 
Democrats in the European Parliament, 27 September 2000. 

67 The Commission proposal requires the evaluation to be based on the environmental safety 
requirements set out in Directive 2001/18 EC. EC Commission, note 45 above, article 7(4). These 
are found in Directive 2001/18/EC, note 45 above, Annex HI. 

68 Note 1 above, article 3(11). 

69 Ibid, article 7. 

70 Note 56 above, paras 143-144. 
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made sense of through a ‘justified true belief’. It expresses reasons for why 
something has happened. These involve beliefs and commitment in that this 
reason-giving is necessarily a function of a particular perspective, which will 
have been formed through social interaction using the observational tools then 
available with a view to some practical end.’’ Knowledge inevitably carries with it, 
therefore, not just technical elements concerned with representing processes in an 
objective manner. It will also carry with it assumptions about how social 
interaction should take place and be understood, and also assumptions about 
questions of personal and collective identity i in that these are necessarily informed 
or challenged by new forms of knowledge.” For these reasons any Authority 
opinion necessarily also implies a particular model of health care, social relations 
and understanding of the human condition that may conflict with other 
understandings of these questions. 


‘Misdiagnosis’ of the causes of ill-health 


Whilst Authority is confined to identifying poisonous foods, the more endemic 
question of ill-health has many causes of which food is just one. Food safety can 
not be easily separated from these broader patterns and associated activities. In 
some cases, these are mundane. The model set out in the Regulation neglected a 
central source of food poisoning, namely the preparation of food.” In other 
instances, the contribution of food to public health is couched within broader 
patterns of socio-economic activities, such as sedentariness, poverty and stress, 
which all combine with diet to lead to ill-heath.”* 

This ethos of simply identifying poisons leads not only to a narrow range of 
policy options being adopted to protect public health. It also leads to the 
Authority considering a narrow and unstable spectrum of biochemical risks, 
as it will only consider those currently considered to be poisons. Salmonella 
in eggs may be considered, but not cholesterol. Obesity, fast becoming one 
of the largest killers in the Union, is, likewise, not to be addressed. In 
similar fashion, both the prion in BSE/CJD and tobacco pose long-term 
rather than short-term risks, yet despite the deaths from the latter being 
both proportionately and absolutely higher than the former, it is not clear 
why one is considered a poison and not the other, and whether this will 
always remain the case. Indeed, as genetically modified food becomes more 
pervasive, and the questions of mutation and contamination become more 
charged and more complex, it is likely that this distinction will become ever more 
fluid. 





71 I. Nonaka and H. Takeuchi, The Knowledge-Creating Company (New York: OUP, 1995) 57-59. 

72 The literature on knowledge formation labels these dimensions practical and emancipatory 
elements. The former is central to any piece of knowledge as any technical matter is dependent 
on something that allows it to be conveyed to non-specialists and collectively made sense of. The 
latter is central to critique as this is centered around a concern with the undesirable consequences 
of man-made processes. H. Wilmott, ‘Management and Organization Studies as Science? 
Methodologies of OR in Critical Perspective’ (1997) 4 Organization 309. This draws on the 
division first drawn up in J. Habermas, Knowledge and Human Interests (London: Heinemann, 
transl by J. Shapiro, 1978). 

73 See the submission of the British Cheese Board on the White Paper on Food Safety to the British 
Food Standards Agency, http://archive.food.gov.uk/pdf_files/consultations/fdlaw_summary.pdf 
(accessed 15 August 2002). 

74 James et al, note 12 above, 42. 
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The creation of new sets of power relations 


The use of new parameters of danger is inevitably associated with the creation and 
justification of new patterns of socio-economic relations. Article 14(1) of the 
Regulation states: 


‘Food shall not be placed on the market if it is unsafe.’”° 


This provision of a single objective measurement about what food can be eaten 
safely across the Union is a precondition for the free trade of food across the. 
Union. The universalistic and abstract language of the provision condenses local 
difference and provides a single, objective standard for ‘safety enabling 
economies of scale and trade liberalisation across the Union. Equally important 
to the integration of the Union food industry are the use of agro-industrial notions 
of food safety. Article 18(1) establishes the principle of traceability. 


The traceability of food, feed, food-producing animals and any other substance intended to 
be or expected to be, incorporated into a food or feed shall be established at all stages of 
production, processing and distribution. 


Operators have to be able to identify the persons who have supplied them any of 
these things, and, to that end, systems and procedures in place which enable this 
information to be made available to the authorities on demand.” Parallel 
information and procedures have to be in place for businesses to whom they 
supply their products.”* Finally, food and feed which is placed on the market or 
likely to be placed on the market must be labelled or identified in such a way as to 
facilitate its traceability.”? These duties, imposed by this ‘plough to the table’ 
approach, render it difficult for anybody who does not have integrated procedures 
or established suppliers to enter the food business. 

These patterns not only favour particular industrial structures, but also lead to 
practices not previously being constructed as dangerous now becoming dangerous 
precisely because they cannot meet these new structures. Honey-producers have 
pointed out, for example, that it is nearly impossible to identify the source of 
honey.®° Village fetes, fairs etc may be able to trace the suppliers of cakes and jams 
to them, but it is unlikely they will be able to trace the suppliers of the products. 
New dangers also emerge, however, as these new industrial or trading patterns 
generate their own hazards. Industrial farming may through increased use of 
biotechnology or antibiotics cut down on the risk of immediate disease. The 
intensive conditions and the distance travelled in the movement of food result in the 
risks of epidemics running for longer before they are checked and the development 
of longer-term problems — be this genetic contamination, anti-biotic resistance, 
contamination of the environment from slurry — that are just as pernicious. 





75 A similar provision is made for feed, Article 15(1). 

76 M. Douglas, Risk and Blame: Essays in Cultural Theory (London: Routledge, 1992) 15. 
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79 Ibid, article 18(4). 

80 Comments of the British Honey Importers and Packers Association on the White Paper on Food 
Safety to the British Food Standards Agency, http://archive.food.gov.uk/pdf_files/consultations/ 
fdlaw_summary.pdf (accessed 15 August 2002). 

81 20,000 deaths in 1990 alone were attributed by the WHO to pesticide poisoning. For discussion 
of this see F. Fernandez-Armesto, Food, A History (Oxford: Pan Macmillan, 2001) 233-237. 
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The importance of food in everyday lives results in attitudes to it being influenced 
by questions of individual and collective identity. In individual terms, ingestion is 
a particularly personal and intimate freedom. Food is therefore a powerful 
element of our subjectivity.*? Particular foods are often associated with emotions 
of self-control, indulgence, social status, pleasure, and with joyful, poignant and 
painful memories. In collective terms the consumption of food is an indissoluble 
part of certain traditions and certain social practices. Every foreigner misses the 
food of their homeland above all because it is a taste of home. Almost every 
communal, religious or family institution has the eating of food as a centrepiece — 
be these religious holidays, family meals, local holidays etc. Food habits and 
culinary traditions are central not only to marking out one society from another, 
but also to the internal differentiation of that society as certain foods become 
associated with certain groups?“ or a certain social status.®° These processes lead 
to distinctions between sacred and profane foods that are as common in humanist 
as in religious traditions. Thus, if pork is seen as a profane and dirty meat in 
Judaism and Islam, its counterpart is genetically modified crops among theistic 
West European liberals who perceive these as a dangerous, immoral modification 
with Nature. These notions affect not only our attitudes to food but also our 
attitudes to its safety. Thus if transgenic products are viewed with suspicion in 
Western Europe, the ‘Chester’, a transgenic cross between turkey and chicken, is 
being welcomed as a Christmas dish by many Brazilians, who laugh at such 
observations in a State where up to one in five sources of beef are contaminated. A 
number of studies have discovered that ‘lay’ evaluations of risk are further 
influenced by age, class and gender and that individuals’ willingness to take risks 
depends upon whether these are considered life-enhancing or leading to 
enjoyment. 6 In the BSE crisis, for example, these elements combined so that 
popular understandings of the scientific evidence were strongly informed by 
questions of national identity,®’ demographics, economic welfarism and prevailing 
patterns of consumption.®® There is, thus, no heuristic outcome put forward by 
the Authority that will not court controversy. A liberal analysis will be accused of 
being insufficiently protective, whilst an interventionist one will be accused of 
unnecessary bureaucratic intrusion. In some instances, as was the case with the 
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Communities (New York: Russell Sage, 1984). 
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Commission Decisions during the BSE crisis, the same measure will be accused of 
both sins. 

It is not helpful to pathologise these disputes as a contest between Reason, on 
the one hand, and particularist irrationality and superstition, on the other. ‘Lay’ 
responses often involve the consideration of scientific claims in the light of local 
contexts of which scientists will not have knowledge.’ This occasionally leads to 
intuitions, which, whilst initially dismissed, are subsequently vindicated.®° Even 
where this is not the case, simply labelling lay views as wrong is counter- 
productive, for it will not persuade the holders of these views to buy or purchase 
the food in question. 


The credibility deficit of the European food safety authority 


These endemic and largely irresolvable tensions render consumer confidence an 
idealisation and possibly a dangerous one at that in that it could exist in only the 
most unitary of societies. The institutional position of the Authority results, 
however, in its becoming a Trojan horse which acts to contaminate the inner 
structures of EU law with these disputes. For insofar as the opinions of the 
Authority are translated into legal norms, the disputes over food safety that are an 
inevitable part of modern society also become disputes about the legitimacy and 
validity of EC law. Furthermore, the new institutional geography renders these 
divisions sharper and the debates more acute in two ways. It territorialises these 
conflicts so that they are represented as European versus national. Secondly, 
notwithstanding the legal authority given to the Authority by the Regulation, the 
institutional credibility afforded to it has been more parsimonious. 


The territorialisation of conflicts by the European Union 


One of the paradoxical features of EU law is that its trans-national legal norms 
lead to the reterritorialisation of conflicts along national lines. Conflicts about 
food safety that would otherwise seem internecine to individual societies become 
recast as conflicts between the European Union and EC law, on the one hand, and 
individual Member States and national law, on the other. 

This happens, first, because debates about food safety frequently become a 
competition about credibility between institutions. Relative trust in institutions 
has for some time been acknowledged as a central determinant in lay perceptions 
of risk.°! Whilst, within a national context, this competition will take place 
between different agencies or between governmental and non-governmental 
actors, disputes within a European Union context reconfigure this contest. Battle- 
lines become aligned along national and Union contours with different actors 
either supporting the position of Union or of national institutions. For example, 








89 If high-fat diets are generally regarded as bad for human health, studies have puzzled why, when 
Eskimos obtain 100% of their diet from high-fat products and bushmen only about one third, 
these two groups have similar cholesterol and blood pressure levels. F. Fernandez-Armesto, 
Food, a History (Oxford: Pan Macmillan, 2001) 62. 

90 B. Wynne, ‘May the Sheep Safely Graze: A Reflexive View of the Expert-Lay Knowledge Divide’ 
in S. Lash, B. Szerszynski and B. Wynne (eds), Risk, Environment and Modernity: Towards a New 
Ecology (London: Sage, 1996). 

91 eg B. Wynne, ‘Understanding public risk perceptions’ in A. Salteli (ed), Risk Analysis in Nuclear 
Waste Management (Brussels: OOPEC, 1989). 
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the French reluctance to comply with the 1998 EC Commission requiring 
liberalisation of exports of beef and cattle from the United Kingdom was therefore 
founded on a greater trust by both the French public and French political 
institutions in the findings of the French Food Safety Agency, AFSA, which, in 
1999, found British beef still to contain significant risks. 

Secondly the presence of the national community ‘regionalises’ risk. Studies of 
media depictions of the BSE crisis depicted BSE as above all a British phenomenon. 
On the one hand, there was the drawing of a ‘cordon sanitaire’ around the nation, 
as if, within a boundary marked by the coastlines of Britain, cattle were allowed to 
roam at will, freely intermingling with other herds, eating from a variety of feed, and 
exposed to an equal rate of infection in the process. The representation of BSE/CJD 
as a disease potentially permeating the nation elides questions of responsibility for 
the actual spread of the disease.” This depiction led, conversely, in Britain to 
attacks on BSE increasingly being seen as attacks on the national community. 

Finally, different perceptions of risk can become embedded within national 
political institutions in a manner that leads to them becoming formal national 
positions. Whilst the duties of national administrations within a domestic context 
may be to mediate between different perceptions, moving one way or the other as 
the context demands, this possibility is not available within the EU. Their 
representative function within the Union, most notably within the Council of 
Ministers, leads to their having to adopt positions of principle, and to represent 
this as the national position. In the dispute over the patenting of biotechnology —a 
classic lay-expert conflict — the matter became expressed in national versus 
supranational discourse, and one thus had the paradoxical position of a number 
of States, notably the Netherlands, Italy and Norway suing an Institution, the 
European Parliament, that had initially vetoed the Directive in question. 


The institutional credibility of the authority 


The types of issue that will form the bulk of the Authority’s work place it in an 
uncomfortable position. The Authority will generally be working under the 
penumbra of scientific uncertainty. Its function, the provision of scientific advice, 
only becomes valuable where there is doubt as to the safety of something rather 
than established scientific lore upon the issue. Yet, it is at these moments that the 
institution of science is at its most exposed, as it is unable to provide the certainties 
that laypersons expect of it. The Authority’s task of generating belief where there 








92 AFSA, ‘Avis relatif au projet d’arrété modifiant I’ aréte du 28 octobre 1998 établissant des 
measures particulières applicables à certains produits d’origine bovine expédiés du Royaume- 
Uni’? 30 September 1999, http://www.afssa.fr/avis/index.asp?id_dossier= 1373 (accessed 12 
September 2002). The French actions were subject to a successful enforcement action by the 

C Commission, Case C-1/00 Commission v France [2001] ECR 1-9989. The Agency modified its 
position on 9 October 2002 to certify British beef as safe, Avis de l’ Agence concernant un projet 
d'arrêté modifiant l’arrété du 3 décembre 1990 relatif a la police sanitaire de PESB, http:// 
www.afssa.fr/ftp/basedoc/ESST2002sa228b.pdf (accessed 20 November 2002). 

93 R. Brookes, “Newspapers and national identity: the BSE/CJD crisis and the British press’ (1999) 

21 Media, Culture & Society 247, 260. 

Ibid, 260-261. This is not new. Food stereotypes have often been used as images for the defining 

‘them’ and ‘us’ within popular debates about Europe, G. Hardt-Mautner, ‘How does one 

patie E ii European? The British press and European integration’ (1995) 6 Discourse and 

ociety : 

Case C-377/98 Netherlands v Parliament & Council [2001] ECR I-7079. On the early parts of the 

contest see L. Patterson, ‘Biotechnology Policy’ 317, 335-339 in H. Wallace and W. Wallace 

(eds), Policy-Making in the European Union (Oxford: OUP, 4™ ed, 2000). 


9 


Es 


9 


Ua 


548 © The Modern Law Review Limited 2003 


July 2003] Reconciling European Risks and Traditional Ways of Life 


is uncertainty is, however, further undermined by the hand of cards dealt it in such 
circumstances. Constrained by the precautionary principle, it cannot exercise 
judgment as to the most appropriate scientific evidence, but must follow that 
which suggests harmful effects, regardless of the balance of opinion. Yet, having 
adopted this opinion, the Regulation then forces it to undermine its own case. For, 
where there is conflict between its opinion and those of bodies carrying out similar 
tasks,”° it must contact the body in question to share information and to identify 
potentially contentious scientific issues.°’ Where accommodation is not possible 
and the body is either a national agency, a Scientific Committee of the 
Commission or a Community Agency, the Authority is under a duty to cooperate 
with the body, either to resolve the differences or to prepare a joint document, 
which will be made public identifying the uncertainties and the contentious 
issues.”® It is thus required to take one opinion, which it may not believe in, which 
is not then treated as pre-eminent, but is used merely a starting point for 
negotiation. Such negotiations will, however, only be successful where there are 
‘holes in the evidence’, but consensus on the overall approach. If different 
methodologies or opposing data sets are used, joint documents are more likely to 
be instruments of division which prima facie act to undermine the credibility of 
each other. They will act therefore to expose internal crises in science, provoke 
crises of confidence in scientific expectation and encourage unrealistic expectations 
of a zero-risk world.” All the above will affect confidence in the analytical rigour 
of the Authority. It becomes a body of premature opinions, which is open to 
changing its mind. This would be damaging for a body which already enjoyed a 
pre-eminent reputation. Yet even if the Authority began disseminating world-class 
scientific evidence, the goodwill that flows from this is not immediate. Professor 
Tim Lang, a leading authority in food policy, indicated that past evidence 
suggested that it took 20 years for an institution to gain pre-eminence. 

The other institutional difficulty confronting the Authority is that of 
independence. Much has been made of how the division between risk assessment 
and risk management has secured the independence of the Authority from policy- 
makers. Traditionally, however, lay scepticism over scientific advice has centred 
more around its ‘contamination’ by commercial interests than around any 
perceived politicisation. These exercise a continuing influence on the Authority’s 
work in two ways. In the debate surrounding its inception, the Confederation of 
the Food and Drink Industries of the European Union issued a memorandum to 
the Spanish Presidency in response to the adoption of Regulation 178/2002/EC in 
which it argued that ‘it is vital ... that representatives from the various food chain 
links be involved in its management’!™' Such involvement has taken place through 
commercial interests being represented with consumer interests on the Manage- 
ment Board of the Authority.’©* Their influence here, however, is not hegemonic, 


96 Ibid, article 30(1). 

97 Ibid, article 30(2). 

98 Ibid, article 30(3) & (4). 

99 In relation to the precautionary paar and food see L. Buonanno, S. Zablotney and R. 
Keefer, ‘Politics versus Science in the Making of a New Regulatory Regime for Food in Europe’ 
(2001) 5 EloP 8. 

100 House of Lords Select Committee on the European Union, The European Food Authority: A 
Legislative Proposal (London: SO, Session 2000-2001, 10 Report, 2001) para 70. 

101 CIAA, ‘Spanish Presidency of the EU: The Food and Drink Industry recalls Its Priorities’ Press 
Release of 21 January 2002, www.ciaa.be/uk/documents/press/press21-01-02.htm (accessed 20 
May 2002). 

102 Note 1 above, article 25(7). 
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and the Management Board, by and large, only patrols the perimeters of the work 
of the Authority, determining its strategies and limits. The nature of the food 
industry suggests rather a more endemic and deeper bearing by commerce on the 
day-to-day work of the Authority. This is simply because most of the science in 
this area is produced by industry. To find best practice the Scientific Committee of 
Authority will often, therefore, be compelled to use industrial norms. The 
Consumers in Europe Group acknowledged, therefore, in their submissions on the 
White Paper that such expertise should be taken into account, subject to 
declaration of vested interests.!°? There is therefore an inevitability and, to some 
extent, a desirability about industrial capture of the process. Yet a consequence of 
this is that the romantic vision held by much of the public of untainted 
independent scientific advice is likely to remain as elusive as ever. 


Institutions for the mediation of conflict 


Undoubtedly, any failure of the EFSA to stem the crisis in consumer confidence 
will be castigated as yet another example of EU regulatory failure. It is engaging in 
debates, however, that are not capable of being solved by any regulatory agency. 
The centrality of food to many individual and collective identities and social 
institutions has rather resulted in its becoming a fault-line along which conflicts 
between two different types of logic have constellated. This is expressed in different 
ways in a number of debates — market versus culture, calculative versus non- 
calculative rationality, expert versus lay or local knowledge, instrumental versus 
the communicative rationality of the lifeworld. In all instances, these debates about 
hazard paper over far greater clashes about the nature of society, the value of 
particular ways of life and Humanity’s relationship with the natural world. 
These disputes are also irreducible in that it is impossible to see the eventual 
resolution of this debate through the elimination of one side by the other. Nor 
should they be finally resolved. For they are also potentially extremely valuable. 
Each pole of the debate expresses a dimension of what Kristeva has termed the 
‘human condition of freedom’! Progressive rationality, the rationality of the 
market and science, is concerned with the notion of overcoming and with 
transcending our present limits. It expresses a dissatisfaction with the status quo 
and a desire to experiment. It stands in opposition to lines of reasoning concerned 
with human singularity. In some instances, this is concerned with protection of the 
weak or marginalised. In others, it is merely concerned with preserving the 
pluralism and differences that currently exist. Without the former rationality, it is 
impossible to envisage a society with any form of dynamism. Without the latter, it 
is impossible to envisage a society with any form of humanity. Value lies therefore 
in the dynamics between the two, which leads invariably to new blends of reasoning 
emerging. In the field of food therefore, the whole debate about organic food 
involves simultaneously a concern about industrial farming and a demand that new 
scientific procedures are developed to verify the purity of the food we eat.! 





103 This is an umbrella group for 34 UK consumer organisations. On the submission see the EC 
Commission Food Safety Department web site: http://www-europa.eu.int/comm/food/fs/intro/ 
wpfs_comm62.pdf (accessed 21 May 2002). 

104 J. Kristeva, ‘Europhilia, Europhoria’ (1998) 3 Constellations 321, 327-328. 

105 A. Barry and D. Slater, ‘Introduction: the technological economy’ (2002) 31 Economy and 
Society 175, 186 discussing the work of Michel Callon. See, especially, M. Callon (ed), The Laws 
of the Markets (Oxford: Blackwell, 1998). 
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If it is important that any policy be a blend of these two rationalities, that does 
not mean that every blend is desirable. There is a particular danger of 
unstructured and uncoordinated processes emerging in the field of food safety, 
because most of the fora where debates or conflicts take place are not traditionally 
political in nature. Debates about genetically modified food, food scares or 
organic food have, therefore, been influenced centrally by purchasing policies of 
large supermarkets — aware this is a way of capturing consumers — with their 
‘green’ codes of practice; farmers’ cultivating policies in the case of GMOS; or 
newspaper campaigns. 

The EFSA is likely to structure the terms of debate constructively in two ways. 
The first feature of the EFSA is that it inverts the relationship between these two 
forms of rationality. A complaint of those proclaiming the value of identity 
politics is that the struggle is not an equal one. They argue that the institutions of 
modernity — the state, industry and scientists — ally themselves to present a 
hegemony in which progressive rationality always seems desirable, and cultural 
traditions are presented as archaic and irrational. Be that as it may, this is 
certainly not the case with the EFSA. In this instance scientific rationality will be 
represented through a European body and ‘cultural traditions’ represented by 
national institutions or actors. By being institutionalised as a ‘European’ presence, 
through a body with limited institutional resources, scientific rationality, in 
challenges before national bodies, will be presented as something external to the 
domestic settlement. The institutions of the nation-State become more associated 
with local traditions than would otherwise be the case. It, secondly, politicises 
these disputes. The EFSA represents one dimension of this debate, that of 
scientific rationality. Conflicts will emerge through institutional challenges to or 
rejection of its findings. The EC legislator may not act upon its advice. 
Alternately, EC legislation containing its norms may be challenged by either 
national legislators or private parties who feel the advice is either unsound or in 
some way disproportionate. In all cases, contention will take place in 
administrative or judicial settlements. 

In a pluralistic society, it is not important merely that the terms of debate are 
structured, but also that appropriate institutions are put in place for negotiating, 
mediating or adjudicating between the different views. A central feature of 
Regulation 178/2002/EC is that it recognises that it may be that no single set of 
institutions can do this adequately. It, therefore, puts in place not one but three 
institutional mechanisms for resolution of these conflicts. 


Deliberation in the formulation of scientific opinions 


The Authority is required to develop effective contacts with consumer 
representatives, producer representatives, processors and other interested parties 
to enable prior consultation with these groups.'°” Although no explicit obligation 
is placed on the EFSA, Article 9 of the Regulation states: 


There shall be open and transparent public consultation, directly or through representative 
bodies, during the preparation, evaluation and revision of food law, except where the 
urgency of the matter does not allow it, 








106 Eg B. de Sousa Santos, Toward a New Common Sense: Law, Science and Politics in the 
Paradigmatic Transition (London: Butterworths, 2°% ed, 2002) chapter 1. 
107 Note I above, article 42. 
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The arguments for increased consultation with the public in general and those with 
a relevant expertise in particular were set out in the intellectual forefather to the 
EFSA, the White Paper on Governance. The hopes are that this will transform public 
attitudes to EU decision-making, enable better arbitration by the EC Institutions 
between competing claims and improve decision-making through bringing new 
knowledge to bear on the process.!® The bases for such assumptions are unclear. 
Deliberative models have, in practice, tended to follow one of two paths. 

One is that of political accommodation with parties shifting position to meet or 
negate the arguments of others. Such processes rarely end happily. It is easy for 
them to fall into the danger of cultural politics in which the question is 
‘descientised’ and the matter treated purely in terms of rival ideologies. Case 
studies have found in particular, that deliberative processes involving wide 
numbers and a broad range of actors, leads, in general, to a form of political 
decision-making, which reflects rather than counters societal inequalities. Its 
outcomes are often regressive in nature, characterised by reinforcement of 
asymmetries of power and participant antipathy towards interests which do not 
coincide with their own.!% Indeed, the broad consultation exercise that led to the 
establishment of the EFSA does not augur well in this regard. There was 
undoubtedly widespread consultation, but the institutional model reflected very 
strongly the wishes of entrenched, powerful interests, and it is very difficult to see 
what concession was made to local or marginalised interests. 

The other path is that of empty proceduralism. Minority interests rarely talk to each 
other. Instead, the only discourse recognised by everybody is the dominant, general 
one with marginalised groups often being forced to adopt its terms, even where it acts 
against their interests. In such circumstances, deliberation becomes a cooptive exercise 
in which participant involvement acts mainly to justify existing organisational 
structures rather than to enable any form of genuine involvement in decision- 
making.!!? Of the two paths, this looks the one more likely to be followed by the 
EFSA. For, ultimately, it is required to offer opinions which are marked by their 
scientific and technical quality.!!! This standard allows little room for accommodation 
of either scientific opinions that are not mainstream or of lay knowledge. 
Responsiveness will therefore, at best, be minimal, and certainly insufficient to mediate 
the schisms that exist in this field. Even for those unsympathetic to these claims, such 
proceduralism brings a cost, namely that of delay and uncertainty. A central finding of 
the Philips Report, the enquiry by the British Government into the BSE Affair, was 
one of the major administrative weaknesses in the whole business were the lengthy 
consultative processes used before any decision took place. These led to very little 
substantive change but added significantly to delay and increased reticence to act.!!? 


108 EC Commission, White Paper on European Governance COM (2001) 428, 10, 11, 15, 17. 
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Experimental & Social Psychology 470; C. Sunstein, ‘Deliberative Trouble? Why Groups Go to 
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‘Reconstituting Europe’s Public Spheres’ (2003) 9 ELJ 127. 

110 On this see B. Cruikshank, ‘The will to empower: technologies of citizenship and the war on 
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Mediation by the Commission or national governments 


The second point of conflict resolution is through mediation by EC or national 
authorities, who can, in certain circumstances, reject the opinions of the EFSA.!'3 
This institutional alternative is the least advantageous of the three. Mediation is 
most constrained here as the obligation to ensure ‘scientifically safe’ food and 
feeding stuffs allows public authorities only to mediate between ‘scientific 
opinions’. Even assuming that this is a legitimate constraint, the manner of 
mediation is unsatisfactory in that it will take place in opaque conditions where 
reasons for the choice will be offered, but will often not lay bare the decision- 
making processes that led to that choice. If one returns to the BSE crisis, one of 
the central criticisms of the Phillips Report was the manner in which the British 
Government handled scientific advice. It chose to interpret it as justifying policy 
options that were, at best tendentious. Thus, the findings of a 1988 Inquiry (the 
Southwood Report) into the disease, which found that the risk to humans was 
‘remote’ was used to justify inaction, both when the gist of the Report was that 
some cull should be undertaken and long after its conclusions were found to be no 
longer valid. Similarly, scientific evidence of CJD/BSE jumping the species gap in 
1990 to contaminate cats, whilst aired in public debate was treated as insignificant 
by the Government.!!4 


Resolution of conflicts by national courts 


The final institutional opportunity for resolution of these conflicts is before national 
courts. Disputes involving an EFSA opinion can come before them in three ways: 


There is no EC legislation in place. The EFSA has certified a product as safe, but a State 
refuses to market it. Resolution would be on the basis of the case law set out in Articles 28-30 
EC. Any such restriction on the marketing on the good constitutes a restriction on the free 
movement of goods, and could only be lawful if justified on grounds of public health’? or 
public morality.'!® In this case the national court has to engage in a mediating exercise 
between local cultures and identities, on the one hand, and the instrumental rationality of 
science and the market on the other (Scenario A). 


There is no EC legislation in place. The EFSA certifies a product as unsafe, but it is continued 
to be marketed within Member State. Regulation 178/2002/EC states that a Member State is 
free to allow food or feed to continue to be marketed in such circumstances when it conforms 
to national food laws of Member State.’!” This freedom is to be without prejudice to 





113 See the discussion in Section III. 

114 Ibid, paras 1179-1182. 

115 A Member State can only invoke the public health if there is some scientific uncertainty about 
the health risks posed. Two further factors will also be considered — mainstream scientific 
opinion in the form of ‘international’ scientific research and local eating habits. Case C-42/90 
Bellon [1990] ECR 1-4683; Case C-344/90 Commission v France [1992] ECR I-4719; Case C-121/ 
00 Hahn, Judgment of 24 October 2002. 

116 The public morality exception might apply to genetic technology or where there is opposition to 

© certain breeding habits on the grounds that these involve cruelty to animals. The Court of Justice 
has stated that Member States are free to restrict the import and marketing of goods wherever 
this would offend against official scales of values provided that they take penal or other serious 
and effective measures not merely against imported goods but also against domestic ones. Case 
121/85 Conegate v CCE [1986] ECR 1007. 
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Directive 85/374/EEC, the Directive on Product Liability,'!® which renders a producer liable 


for damage caused by any defect in their products.'!? The dispute becomes a private dispute 
in such circumstances, where a consumer sues somebody in the food chain, and the central 
question becomes whether the state of scientific and technical knowledge at the time when 
the product is put into circulation is not such as to enable the producer to discover the 
defect.!° (Scenario B) 


EC legislation incorporating an EFSA opinion is in place governing the conditions under which 
goods can or cannot be marketed. The panoramas of the national court are most limited in 
these circumstances. Its duties are formalistic ones. It must simply apply the EC legislative 
provisions. (Scenario C) 


The EC legal framework governing the marketing of food is, thus, as much about 
the empowerment of courts as of the EFSA. Notwithstanding the legal 
designations of these disputes, courts are being used in the majority of cases as 
containers for political conflict with the Union. The inter-related nature of the 
food industry entails that disputes about food are inevitably strongly polycentric 
in nature. Courts are rarely simply adjudicating on ‘individual rights’, but are also 
simultaneously engaging on collective dispute resolution, whereby their decision 
will significantly affect the interests and rights of a wide array of parties not privy 
to the litigation.” 

The weaknesses of national courts as points of collective dispute-settlement are 
well-known. They are non-majoritarian institutions marked by low expertise, 
weak accountability and asymmetries of representation. Their comparative 
advantage lies rather in the style of reasoning used, judicial reasoning, which is 
marked by a number of qualities that both distinguish the Judicial process and 
enable it to claim to serve certain broader social functions.’ 

First, decisions must be based upon legally valid arguments. The judge must 
reason deductively, so that conclusions are reached through applying a series of 
legally valid norms in such a way that these cover the established facts of the case.!”° 
In this way the discourse of legal validity stabilises expectations about outcomes and 
procedures, as whilst parties may not be sure of the outcome they can be sure of the 
modus operandi of a court. It also imposes demands of formal justice. For it 
incorporates the principle of universalizability, namely the obligation to treat in a 
certain way all persons who belong to a given legal category. 
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Secondly, there is a requirement of justification. The judge must show not 
merely that she has taken a legal interpretation, but she must give reasons for why 
she has taken a particular interpretation. To do this she must refer to external 
supporting arguments, which explain, usually in terms of the pre-existing corpus 
of values or goals of a community, why a particular interpretation is the best. This 
renders the judicial process a value driven one in which legal reasoning 
incorporates the ethics of a particular community. 

There is, then, a discourse of appropriateness. A court must explain why a 
particular norm or value is more appropriate for a particular case than other 
norms. It is rare that one norm simply trumps another. Instead, legal systems 
develop generic ‘balancing criteria’ — examples in EC law include proportionality, 
subsidiarity, non-discrimination — which guide the judge in the weighting of 
values and resolution of conflicts. These safeguard value pluralism by requiring 
courts to justify themselves by reference to more than one value.!* 

Finally, judges are required to reason in a coherent manner. Coherence requires 
statements to support one another.’”° A judgment must use reasoning which is 
consistent with and supports the norms, values and balancing criteria invoked. 
This requires the judge, on the one hand, to make sense of each level of discourse 
so that it is internally consistent. Legal norms must be applied in a manner that is 
consistent with wider understanding of these norms etc. As a decision is placed 
against and contributes to the wider legal backdrop, the judge must recreate the 
general legal framework, institutional morality and relevant balancing criteria 
before deciding the case. Coherency also requires that the judge make a decision 
which is coherent as a whole in that the duties of legal validity, justification and 
appropriateness must be applied in such a way that they support one another. If 
reference is only had to legal norms, but not collective values, there is the danger 
of an unjust decision. A failure to have regard to legal norms would, by contrast, 
lead to charges of palm tree justice. This means that a decision must treat ‘like 
cases alike’ as measured by each of these three levels of discourse. It must not 
discriminate between individuals in situations that are legally or ethically similar, 
and values must be balanced in a consistent manner across the board. It is this 
dimension that provides the measures for both internal critique and wider external 
legitimation of judicial decisions. They will be required not to offend any of these 
three levels of evaluation. 

The relative weakness of the other regimes of collective dispute-settlement entail 
that national courts will frequently have to rule on conflicts involving EFSA 
opinions. The qualities outlined above suggest, furthermore, that this is no bad 
thing. For no other procedure can ensure dispute-resolution that is as value 
driven, as plural in the interests and values it recognises, and as stable in the 
formal norms and procedures it uses as the judicial one. The realisation of these 
benefits depends, however, upon a stable legal regime in which like cases are 
treated alike using the same set of procedures and norms. 

Yet the EC legal framework for the marketing of food denudes the judicial 
process of these qualities because of the complex and contingent categories it 
applies to essentially analogous situations. Each of the three scenarios outlined 
above involves the marketing of food of questionable safety in which there is a 
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difference of opinion between the EFSA and a Member State. Each prescribes a 
different role for the national judge. Scenario A involves a far-reaching weighing 
exercise of market versus other values. Scenario B involves determination of 
questions of causation and the state of scientific knowledge. Scenario C involves 
simply following the legislative intent. The consequence is there is no real 
stabilisation of expectations or application of the principles of formal justice, as all 
depends on the sequence of events that leads a matter coming before the national 
court. There is high variability in the values invoked and different balancing 
criteria are applied in every instance.!*° The result is a regime that is satisfies no 
ideological perspective. Risk-takers will be as frustrated as those who are risk 
averse; universalists as much as particularists; supporters of enhanced judicial 
power as well as its critics. 


Rediscovering the dualisms of Europe 


The final part of this paper argues that this disorder in judicial reasoning, whilst 
particularly salient in the field of EC food law, is an endemic problem of EC law 
more generally. It derives from EC law applying the principles of the classic liberal 
constitutional State rather than developing a set of architectonic principles for the 
state in which it finds itself, namely that of the multi-level regulatory State. 


The inappropriateness of classic liberal principles for EC food law 


EC food law is concerned with the marketing of safe food. It seeks to achieve this 
goal through coordinating the actions of a disparate number of institutional actors 
whose duties are set out in Regulation 178/2002/EC. A feature of such an 
organisational structure is that it is an adaptive process in which the nature of the 
‘problem’ regulated will vary over space and time. The process is, thus, a multi- 
tiered one. The problem might have dimensions when viewed locally that are not 
apparent when viewed from a pan-Union perspective. It is thus regulated at a 
number of different points by a variety of actors. The process is a sustained one, as 
it is accepted that new risks or technologies might emerge which could not be 
anticipated at the inception of the regime. The coordination, coherence and wider 
legitimacy of such a regime depends the establishment of a series of architectonic 
principles that will be applied across all those different arenas and contexts which 
are germane to food regulation. Typically, the reach of these principles are 
determined by the reach of the problem, which, in this case, is the marketing of 
food over whose safety there is a difference of opinion between institutional actors 
with co-responsibility for its safety (eg the EFSA and a national authority). For 
the marketing of a product does not become problematic if everybody agrees it 
should not be marketed or everybody thinks it safe. 

The principle of treating like cases alike should therefore mean that an identical, 
underlying set of principles should apply in any case where there is a dispute over 
the marketing of a product between the EFSA and an institutional actor 
responsible for food safety within the territory of a Member State, be this actor 
national, regional or local. Given the shades and shifts of scientific opinion it 
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should not be determinative whether a more restrictive position is taken by the 
national authority or the EFSA. Whilst pertinent, it is not clear how determinative 
the presence of EC legislation should be. Like the actions of any institutional 
actor, there is a case for such legislation to be interpreted in line with the deeper 
principles that underpin the regime. Otherwise, national courts are prevented from 
applying the deeper principles that informed EC legislation at its adoption to local 
or unanticipated contexts. 

The current regime, however, applies a series of liberal principles associated with 
the traditional unitary State, that serve to disrupt the coordination and coherence 
of the regime. The scenarios outlined in the previous section are centred around 
two distinctions. The first is a public/private one. One scenario, the denial of 
constitutional rights set out in Article 28 EC, is treated as a public dispute, whilst 
another is cast as a private dispute founded around a tort claim. Yet a feature of 
regulatory matters is that they elide public/private categorisations. In this 
instance, one therefore has two sets of totally different procedures and principles 
being used for the same question, namely the mitigation and distribution of risk. 
The second distinction is founded upon the supremacy of EC law. This requires 
the national judge to apply any EC secondary legislation that might govern the 
terms of the dispute. Such are the constraints that even if the secondary legislation 
is illegal as a matter of EC law, the national judge is not allowed to disapply it.!?” 
This doctrine is based upon the principle of pacta sunt servanda, agreements 
concluded within the framework of the EU Institutions must be respected by 
Member States, and the principle of judicial respect for the will of the legislature. 
Yet, once again these principles are unsuited to the management of risk. The 
unpredictable and technical nature of risks makes it difficult to argue that these 
are susceptible to tight legislative pre-determination in that, in many cases, no 
agreement or legislation anticipated them. It is therefore difficult to found an 
argument on legislative will. Yet this notion generates a perverse situation occurs 
where the national court is prevented from adapting the norms intelligently to the 
surrounding context. 


Constitutional principles for the multi-level regulatory state 


If the contention is that that the current constitutional principles of EC law 
unnecessarily fragment judicial reasoning and regulation, is it possible to suggest 
any underlying principles that should govern and coordinate the process, and 
could be invoked before national courts? The answer, it is submitted, lies in the 
nature of the relationships overseen by the regulatory regime. 

Food law, as with other areas of regulation — be this health and safety, financial 
services, environmental, labour law — is concerned with the management of pre- 
existing relationships.!”* The relationships are nearly always market relationships. 
The law does not constitute these relationships but attempts to steer them. People 
would, thus, still buy food without Regulation 178/2002/EC. The usual 
constraints developed by EC law — protection of fundamental rights etc — offer 
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little guidance to the regulation of this relationship, as they are concerned with the 
constraining of administrative power and the preservation of the freedoms of 
citizens. In this instance, the term ‘freedom’ has little a priori value, as the freedom 
of one party is always secured at the expense of the freedom of the other. The 
consumer’s right to safe food results in duties being imposed upon distributors, 
producers etc. Limitations or exceptions, by contrast, to this principle shift risks 
back upon. the consumer. 

The central role of the law in such circumstances is concerned with balance. In 
the case of food law, it must do sufficient to protect the consumer, whilst not 
imposing duties on the producer that render production of food unviable. This 
balance will two types of balancing task. The first concerns the distribution of 
goods versus the distribution of ‘bads’. Through enabling products to be sold or 
preventing publics from being exposed to certain products, any measure will 
reallocate benefits and opportunities between actors, and burdens and risks. The 
second results from the double logic of any market transaction. Any transaction 
will simultaneously involve a logic which attaches it to the place where it occurred 
and a logic which makes a connection between localities and which allows the 
transaction to be placed and made sense of in the light of wider backdrops.'”” 
Market disputes involve a rupture between these logics. The traditions of a 
particular place will be asserted against more universalistic claims, such as those of 
the market freedoms in the EC Treaty. 

Any balancing principle would therefore have to involve a balancing of four 
different logics — one concerned with the augmentation of wealth and goods 
(market economics); one with the management of risks and bads (science); a 
universalistic logic; and a particularistic one. Balancing these logics would seem 
inherently uncertain and complex. Yet the procedure is made more manageable by 
virtue of the two types of balancing process overlapping. The right to consume a 
good (the language of market economics) is the modality through which a 
particular identity (the language of particularism) is expressed. If the logic of the 
market transaction will determine who stands in opposition to another one, the 
logic of the distribution of goods and bads determines the surface language of the 
dispute. An argument asserting a particular cultural identity will do so in terms of 
the right of a particular group to consume a particular product (eg French brie, 
Swedish snuff or British beef) or a right not to be offered a particular product (eg 
beer with additives in Germany, feta cheese produced outside Greece in Greece). 
Yet if the surface language will typically revolve around the safety of the good, 
what is taking place is a hybridisation of these four logics. The argument by a 
community that a good is safe involves not merely a claim about the science, but 
also a masked, cultural claim to continue certain traditions. There is a merging of 
the two logics. In a corollary manner, a claim in EC legislation that a good is safe 
to be traded is both an assertion about its risks and a political claim to put in place 
a particular style of pan-Union political economy." 

Whilst the forms of hybridisation might vary (eg a local community can argue 
either that a good is safe or that it is unsafe), it will always congregate around two 
oppositionalities — local versus Union. One oppositionality, the Union interest, 





129 A. Barry and D. Slater, ‘Technology, Politics and the market: an interview with Michel Callon’ 
(2002) 31 Economy and Society 285, 295. 

130 It has, already been mentioned, therefore, that in the BSE crisis, for example, popular 
understandings of the scientific evidence were strongly informed by questions of national 
identity. M. Gongalves, “The Importance of Being European: The Science and Politics of BSE in 
Portugal’ (2000) 25 Science, Technology, & Human Values 417. 
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will always be represented through the presence of EC norms, be these those of the 
EC Treaty, EC secondary legislation or an EFSA opinion. The only circumstance 
where the other oppositionality, the local interest, is represented is if the matter 
comes to the court under the aegis of the case law on Articles 28-30 EC, namely a 
local ban on a good considered by the EFSA to be safe. If the matter is brought 
before the national court under the other two scenarios as either a tort claim under 
Directive 85/374/EEC or the matter is governed by some EC secondary legislation, 
there is no local interest that can be raised arguing for a derogation from these 
norms. Thus, if, for example, EC legislation either banned a local soft cheese that 
had been consumed for centuries or the EFSA issued an opinion identifying some 
causal link between it and certain occasional illnesses, in neither instance could the 
tradition of the soft cheese or that people had been happy to take these risks for 
aeons be used as a basis for either ignoring the ban or evading liability. Even in the 
case of Articles 28-30 EC an impoverished form of balancing takes place. In such 
circumstances, the court will evaluate the claims of the national law versus that of 
Article 28 EC, the provision prohibiting quantitative restrictions or measures 
having equivalent effect on imports. In particular, the legality of restrictions on 
public health grounds will be considered in the light of international scientific 
research and local eating habits.'*' Yet neither the economic impact of the 
measure nor its real ‘cultural meaning’ is fully evaluated. 

If securing an appropriate balance between the four logics of the market, 
science, universalism and cultural particularism should be the central architectonic 
goal of a system of multi-level regulation, there must be a constitutional revisiting 
of EC law. This constitutional revisiting would involve a renegotiation of the 
supremacy of EC law, so that a new defence of regulatory balance could be 
invoked in national courts, which would justify the disapplication of an EC norm 
in a particular instance. The central elements of this defence are that in any 
conflict involving an EC norm, there should be legal representation of both 
oppositionalities, the Union and the local, and that there should be the 
establishment of appropriate balancing mechanisms between these two opposi- 
tionalities. This defence would have three components. 


The presence of a cultural tradition 

The EC norm must clash with a local cultural tradition. The presence of a local 
cultural tradition must, first, be established for any defence to operate. This 
occurs, in the first place, where the consumption, presentation or control of a 
particular food is associated with the preservation of certain valued and 
established rituals, pursuits or pastimes. Examples could be beef with British 
Sunday lunch, soft cheese with French lunch. It can also take place where a 
particular food has connotations with a more general way of life.!*? It is not that 


131 Case C-42/90 Bellon; Case C-344/90 Commission v France; Case C-121/00 Hahn, note 115 above. 

132 Thus in Hahn, an Austrian policy of zero tolerance of the bacteria, Listeria monocytegenes, in 
food stuffs was deemed lawful on the ground that there was a lack of clarity in scientific opinion 
about what concentrations were necessary for it to be dangerous. This is notwithstanding that 
the bacteria is widely present in the environment, impossible to avoid in uncooked food stuffs 
using modern methods of treatment, and that its clinical incidence is extremely low. The ban is 
more economically disruptive and affects many products that are more nutritious than many 
currently marketed in Austria. Case C-121/00 Hahn, ibid. 

133 These two dimensions to food reflect the two ways of describing culture. One postulates it as a 
way of life, the other as a series of taken for granted values or beliefs. S. Hall, ‘Cultural Studies: 
Two Paradigms, in N. Dirks, G. Eley and S. Ortner (eds), Culture/Power/History (Princeton, NJ: 
Princeton University Press, 1994) 520, 527. ` 
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individuals in these Member States eat these all the time. It is rather that these are 
symbols which contribute to that imagined community that is the Nation or the 
community.'** These can, however, contribute in a variety of ways. Most directly, 
there is no nation or region that does not have national or regional dishes. Yet the 
imagined community can also be formed through its opposition to a certain dish, 
because that dish is seen violating the values of that community. 


The principle of alignment 

The supranational ideal suggests that these local cultural identities now form 
part of a wider imagined community, that of the European Union. This involves a 
process of mutual adaptation. The Union must, on the one hand, cherish and 
nurture these traditions insofar as they serve to constitute and enrich it. By 
contrast, local decision-making processes are required, by being part of a broader 
community, to locate themselves against these wider values, interests and 
understandings. If the Union ideal is to have any value, it should surely 
provoke a certain self-questioning. It is no longer sufficient simply to base the 
legitimacy of a practice on the fact that it has been done since time immemorial. 
If it is to be legally protected by EC law, it seems right that a local tradition 
demonstrates that it has aligned itself in such a way that it forms part 
of this broader community of values, understandings and interests. This 
does not mean subscribing to some universal standards, but it does impose 
duties of justification. In particular, duties of alignment would require that 
the local body had considered other values and interests, and justified itself in the 
light of those. It would be no defence, for example, to claims that a soft 
cheese causes listeria simply to argue that it is part of a local identity, and the 
number of illnesses or deaths caused are immaterial. If there is an EC norm 
suggesting that it should be banned because of its danger, being part of a 
community that takes public health seriously would require a local authority at 
least to explain how it had addressed public health concerns if it wished to 
continue to market the cheese. 

The duty of alignment is thus a procedural one and involves two dimensions. 
The first is a duty to listen to interests adversely affected by a decision.!*° A local 
ban on a good would require that producer and trading interests — both national 
and foreign — be given the opportunity to present arguments on the ban. An 
assertion to trade a good would, conversely, imposes duties to listen to consumer 
or public health groups. The second is a duty to show that other values have been 
considered.!°° A local assertion of a right to trade a good should indicate therefore 
that questions of consumer protection have been addressed through the presence 
of an independent risk assessment. A restriction on a good should show that an 
assessment of the economic impact was done, and attempts were made to mitigate 
the negative effects of a ban. 








134 A particularly poignant example is the Jewish onion bread, the bialy. It comes from Bialystok in 
Eastern Poland, whose Jewish population was destroyed by the Holocaust and subsequent 
pogroms. Sheraton’s book traces how it is a symbol of the fragmented Jewish diaspora — no 
longer made in Bialystok, it is made according to slightly different recipes by Jewish populations 
around the world which reflect that community’s local identity and surroundings, M. Sheraton, 
The Bialy Eaters: The Story of a Bread and a Lost World (New York: Broadway Books, 2000). 

135 M. Poiares Maduro, We, the court: The European Court of Justice & the European Economic 
Constitution (Oxford: Hart, 1998) 166-174. 

136 On the EU as harbinger of universal values see J. Weiler, The Constitution of Europe (Cambridge: 
CUP, 1999) especially 332-348. 
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Moral weight 

The presence of an ‘aligned’ local cultural tradition and an EC norm 
merely establishes the presence of two goods, a Union and a local one, 
each of which has a certain value. It does not determine their relative value 
or which should prevail in the case of conflict. It is at this moment that 
the question of balance arises, and the relative claims of each should be 
assessed against the other. The notion of balance would imply that the judge 
would have to look at the value of the local measure to the local population 
gauged against the damage to the Community interest.'°’ In some cases, even if 
the damage to the Community interest is significant, if there is a real strong 
identification with a local measure, then there is a case for derogation from 
EC law. The arguments for such an approach carry beyond those of 
cultural protection and valorisation of local democracy to ones of sheer 
pragmatism. The Union simply does not have the resources to force local people 
to change local habits.!3® Yet, clearly, if the assertion of a particular local practice 
is likely to disrupt trade patterns or management of risks significantly across 
Europe, then there is less case for it than where there are marginal effects. In 
parallel fashion, the assertion of an EC norm seems more egregious where it 
impinges upon a local practice, which is well-established and particularly resonant 
for a particular group. 

It might be thought that the move to a defence of regulatory balance would 
pose challenges to legal certainty. To be sure, the defence imposes complex 
demands of national judges, but it is not clear that these are necessarily 
more exigent than those imposed by, say, the proportionality. They are, 
furthermore, demands linked to very discrete sets of circumstances, where there 
are strong conflicts between local and EC norms, and the wider trading 
environment is, in any case, uncertain. The other criticism is that it might lead 
to a degradation of EC law whereby either the defence would be too readily 
applied or it would start some tit-for-tat action between national courts. There is, 
however, little evidence that national judges apply EC law in anything other than 
a sincere way. If the judge were to issue a derogation, she would have to 
pronounce on the extent of that derogation, which could be national, but might 
also be regional or local. In any case it would be linked so much to the specific 
facts of the case that it could not be used as a precedent for action by other judges 
subsequently. 


Conclusion 


The establishment of the EFSA is a parable for the difficulties facing the EU legal 
system. In a multi-centered, multi-level regime, one institutional actor’s solution is 
another’s problem. In this case, it was argued that the creation of a sectoral body 
with few formal powers is likely to generate tensions within the European court 





137 This test was suggested in relation to the parameters of Article 28 EC by W. Wils, ‘The Search 
for the Rule in Article 30 EEC: Much Ado About Nothing?’ (1993) 18 EL Rev 475. 

138 The 1987 judgment of the Court of Justice, finding that the German Reinsheitgebot prohibiting 
the inclusion of additives in beer was illegal, should, by removing a restriction that barred the 
vast majority of foreign beers from the biggest beer market in the Union, have liberalised trade 
substantially. Yet 10 years later, in 1998, only 2.7% of beer consumed in Germany was not 
German, for the simple reason that German consumers felt that drinking such beer obscured 
their rites of beer drinking. http://www.allaboutbeer.com/features/205.germanindy.tables.html # 
table5 (accessed 20 March 2003). 
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system. If this turns out to be the case, this has a number of implications for the 
wider debates both on Governance and the Future of Europe. It suggests that 
institutional reform within the Union, whilst perhaps a necessary endeavour is 
also an impossible one. Adjustments to one institution create ripples and butterfly 
effects which lead to a significant recasting of the role of others. Conversely, the 
complexity and detail of the issues make more systematic attempts at reform 
across the institutional settlement too totalising or general. It seems likely 
therefore that the Union is condemned to a future of permanent institutional re- 
adjustment where equilibrium in one area is achieved through provoking 
disequilibrium in another. 

In such circumstances, a more effective approach might be to structure the 
activities of all institutional actors around a number of principles, which will serve 
to vision, identify and coordinate the Union. It has been suggested in this article 
that these principles have to be tied to the nature of the beast, namely what the 
Union does. Most of its activities are still concerned with multilevel regulation. It 
therefore makes sense to establish a set of lodestars which remind all actors what is 
to be valued in such a regime. Without these, as the case of the EFSA, illustrates, 
there is a danger of the legal regime descending into complexity, contradictariness 
and contingency. 

The establishment of such a set of principles must be informed, however, by 
what is valuable about the European ideal, namely its duality. A value of 
European discourse is certainly that it encourages particular communities to look 
continually beyond their traditional horizons.’°? It ‘allows places to have 
wings’.!*° Yet if Europe is about reform of the local by encouraging it to look 
for other visions, that does beg the question what form these visions should take. 
Introducing McDonalds hamburgers to people who have only ever eaten Chinese 
food might broaden their culinary horizons, but whether this is an enriching 
process is another matter. The EFSA suggests the European vision cannot be a 
cipher for institutionalising universalistic logics. It must be a vision aware of its 
own limits. For the duality of the European idea is that it is an idea concerned 
with insufficiency. One may be in Europe, therefore, but one is never just in 
Europe. One is also in Milan, Zagreb, London or Warsaw etc. The idea of Europe 
therefore enlarges and completes local concepts or identities, but also relies, for its 
operationalisation, upon local places, communities, value systems. These will 
necessarily have their own independent dynamics which will clash with and be 
suffused by the European ideal unless there is a pact of mutual recognition in 
which each recognises the interdependence and complementarity of the universal 
and the particular. In this, the idea of Europe must become an idea that is not just 
about curbing the excesses of particularism but also about the active valorisation 
and recognition of the benefits of the ‘local’ or ‘particular’. And for that to happen 
supremacy of EC law must be renegotiated. 





139 J. Habermas, Die Postnationale Konstellation (Frankfurt: Suhrkamp, 1998) 125-135. 
140 U. Beck, ‘Cosmopolitan Europe: European Politics and Identity Beyond the Nation State’ Public 
Lecture, London School of Economics and Political Science, 30 January 2003. 
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LEGISLATION 


The International Development Act, 2002: Benign 
Imperialism or a Missed Opportunity? 


Patrick McAuslan* 


We have to work within the legal convention that nothing is said in legislation that does not 
need to be said. 


Baroness Amos, International Development Bill [H.L.] Committee Stage 16 July 2001, col. 
1288. 


Introduction 


The International Development Act, 2002 which provides the legal basis for the 
British Government’s aid programme, currently running at £3.6 billion per year 
and set to rise to over £4.5 billion, was introduced as a Bill into the House of 
Lords shortly after the election of 2001, given its Second Reading there on 2 July, 
given a Second Reading in the House of Commons on 7 November, 2001, and 
received the royal assent in February 2002. The Bill was the same as the one that 
received its Second Reading in the House of Commons on 6 March 2001 but fell 
on the dissolution of Parliament in May of that year. This article aims to comment 
on the Act from what may be called an informed law and development 
perspective: what will this new law contribute both to development in countries at 
which it is aimed, namely, developing countries and to accountability within the 
UK for the use of the public funds which will be expended on assisting 
development? The informed perspective comes from working at the sharp end of 
development as a lawyer in one guise or another — law teacher, UN official, legal 
consultant, principally on land matters — in over 25 countries spread over four 
continents for over 40 years, and as an active participator in debates on law and 
development for the same period. 

The Act repeals the Overseas Development and Co-operation Act, 1980 and 
places development assistance on a new legal basis. This is set out in section 1 as 
follows: 


(1) The Secretary of State may provide any person or body with development 
assistance if he is satisfied that the provision of the assistance is likely to 
contribute to a reduction in poverty. 

(2) In this Act, “development assistance” means assistance provided for the 
purpose of — 


(a) furthering sustainable development in one or more countries outside the 
United Kingdom, or 
(b) improving the welfare of the population of one or more such countries. 








* Professor of Law, School of Law, Birkbeck College. 
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(3) For the purposes of subsection (2)(a) “sustainable development” includes 
any development that is, in the opinion of the Secretary of State, prudent 
having regard to the likelihood of its generating lasting benefits for the 
population of the country or countries in relation to which it is provided. 


In the words of the then Secretary of State, Clare Short, introducing the Bill at the 
commencement of the Second Reading debate in November 2001: 


The purpose of the Bill is legislatively to entrench poverty reduction as the overriding aim of 
United Kingdom development assistance and to ensure that...money for development 
assistance is spent for that reason alone... Under existing legislation, the Secretary of State 
... has an undesirable amount of flexibility in using development assistance resources, and a 
future Secretary of State could, for instance, reinstate a policy of tying aid, thus distorting its 
use and decreasing its efficiency, or use the aid budget to pursue other short-term political or 
commercial ends. Clearly any future Government have the right to change policy, but ... I 
believe that [it] should be required to seek Parliament’s approval for a shift away from 
poverty reduction as our central objective. 


This is a very ambitious aim and raises a host of issues in relation to the new law. 
These issues will be addressed by first setting the scene — what is the reality of 
development and aid today — and then give the relevant parts of the text of the Act 
a close examination in the light of the reality, some general principles governing 
the proper use and regulation thereof of Ministerial powers and accountability for 
public spending and some specific current problem cases on aid. Africa will be 
concentrated on as most of the author’s ‘development’ work over 40 years has 
been in that continent and he has lived in four different countries in Africa for a 
combined period of 12 years during that period.” It must also be said that many of 
the countries to which members of both Houses who spoke during debates made 
specific reference were countries in Africa. For better or worse, in the mind of the 
informed general public, aid and Africa are inseparable. 


The reality of aid and development in Africa 
Aid 


In August, 1998, the author was present at a reception for the Secretary of State 
for International Development. He was working in Tanzania for the German aid 
agency, GTZ, preparing a new Forestry Act for the Ministry of Tourism and 
Natural Resources. Claire Short, the Secretary of State, paid a visit to Tanzania. 
The author was invited to the reception given in her honour by the British High 
Commissioner. In the usual fashion she was invited to say a few words and the 
assembled dignitaries from the political and administrative elites of Tanzania 
together with a smattering of diplomatic personages and other aid-related people 
steeled themselves for the usual anodyne platitudes. They were in for a shock. 
After the conventional opening, the Minister noted that in gatherings like the 
present one and in international meetings, big words like ‘poverty alleviation’ 
‘sustainable development’ were tossed about without people really meaning 








1 HC Debs. 7 Nov 2001, col. 274. 

2 Nigeria, 1956 — 57; Tanzania 1961 — 66; Kenya 1990 — 93; Uganda, 1999 — 2000. As some official 
evidence that the author is assumed to have some expertise on Africa, it might also be mentioned 
that he received an MBE for services to African land use and environment in 2001. 
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anything by them or really believing in them. “Your Government” she said to the 
startled Tanzanian elite “‘is like all the rest of them. Well, I say its time to cut the 
bullshit and get down to work.” 

The author agrees. Its time to cut the bullshit about aid, debt, democracy and 
development in Africa. A new approach to aid is needed. At the outset it must be 
made plain that the author’s approach is diametrically opposed to that espoused 
by proponents of debt relief and increased aid, including the British Government. 
Whatever its success in bringing about debt relief, it is undeniable that Jubilee 
2000, the main proponent of debt relief changed the terms of the debate on debt 
relief. It is now distinctly politically incorrect to suggest that African governments 
are in any way to blame for the state of affairs which most African countries find 
themselves in — marginalised in the global economy, burdened with debt that 
cannot be repaid, governments riddled with corruption, people poorer now than 
at the end of colonial occupation some 40 years ago. Apparently, its all the fault of 
the West; we shouldn’t have lent African governments money; we shouldn’t have 
imposed conditions on the loans — like please spend it on what we have given it to 
you for and not on personal consumption for the elites — and so we certainly 
shouldn’t be asking African governments to repay the loans. 

The author on the other hand takes his position from the inspiring address 
which ex-President Nelson Mandela gave at the Convocation of the Open 
University of Tanzania on 28 September, 2000 when he received an honorary 
degree: 


The time has come that we call a halt to the seemingly socially approved deification of the 
acquisition of material wealth and the abuse of state power to impoverish the people and 
deny our continent the possibility to achieve economic development. 

Africa cannot renew herself where its upper echelons are a mere parasite on the 
rest of society, enjoying a self-endowed mandate to use their political power and define 
the use of such power such that its exercise ensures that our continent reproduces itself 
as the periphery of the world economy, poor, under-developed and incapable of 
development. 

The African Renaissance demands that we purge ourselves of the parasites and maintain a 
permanent vigilance against the danger of the entrenchment in African society of this 
rapacious stratum with its social morality according to which everything in society must be 
organised materially to benefit the few.’ 


African governments and African elites in other words cannot be absolved from 
the blame for the present situation in Africa. What then is the present situation? In 
order to address the problems of aid, development and debt we must face the 
reality of the present and not the rather jejune imaginings of these matters 
presented by the proponents of debt relief. Here is reality. 

The Canadian Government, committed to furthering good governance in 
Kenya, negotiated with the Kenyan Anti-Corruption Authority to support 
their development by the provision of equipment and transport. A programme 
was prepared and agreed. The money was handed over to the Authority to 
execute the programme. The money was promptly used to buy six Mercedes for 
the senior staff of the Authority. End of the support programme. But what 
did it matter to the senior staff? They’d got their Mercedes and that’s all that 
mattered. 

That this is not a one-off incident is exemplified by an exactly equivalent case in 
Malawi where Ministers were to be supplied with Mercedes purchased indirectly 





3 The Guardian, Dar es Salaam, 5 October 2000. 
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via aid (in that the provision of British financial assistance freed up Malawian 
resources for the purchase of the cars). The Secretary of State to her credit made 
forceful representations about this “outrageous extravagance” as a result of which 
the (new) Minister of Finance announced in February, 2001 that the cars would be 
sold and the funds spend on poor people in Malawi. 

Uganda has fought a war in Congo for over 4 years. It has been argued by the 
President of Uganda that this war was vital to protect Uganda’s security. The 
political elite in Uganda know perfectly well that principal beneficiaries of the war 
have been persons in the army and close to the President. The UN investigation 
into links between UNITA and African Governments noted that Uganda was 
facilitating the refuelling of UNITA planes at Entebbe Airport. The Government 
denied any such activity. So thorough was Uganda’s pillaging of that part of 
Congo under its control that, via Uganda’s ‘gold exports’, the government cleared 
Uganda’s trade deficit of $400 million. In fairness to Uganda, it should be said 
that Zimbabwe’s intervention in the war in the Congo has also been characterised 
and indeed is principally motivated by the looting of Congo’s resources and the 
enriching of the military and political elites of Zimbabwe. 

President Mkapa came to power in Tanzania 1995 on an anti-corruption ticket. 
He appointed a former Vice-President to prepare a report on the extent of 
corruption. The report duly came out naming names and activities. Eight years on, 
little has changed. Not a single ‘big man’ has been convicted. Persons not re- 
appointed to Ministerial office in 1995 because of their notorious corruption were, 
some two or three years later, invited back into the Cabinet. Specific instances of 
corrupt practices drawn to the attention of the President have not been acted 
upon.* The Government has not even set up an independent anti-corruption 
agency. It is highly unlikely that the £28 million spent on the new wastefully 
extravagant air traffic control system represents the cost of that system: it 
represents cost plus. 

These are just four instances of the reality of governance in Africa. They could 
be multiplied 100 times over in these four countries alone; 1000 times over all over 
Africa. When an opposition politician in Tanzania asked in Parliament why 
ambulances could not be purchased for district health centres instead of Land 
Cruisers for district commissioners — administrative officials who are the eyes and 
the ears of the central government and party in the countryside, the answer came 
back: district commissioners are very important persons in government. In 
virtually every country in Anglophone Africa — the author has worked in every 
Anglophone Commonwealth African country — there are hundreds of huge tank- 
like 4 x 4s — Mitsubishi Pajeros, Nissan Patrols, Toyota Land Cruiser Prados — 
being driven about by politicians and public servants and paid for by the 
taxpayers of the Western. world, 90% of whom will never be able to aspire to 
such expensive vehicles. In a project the author worked on in Uganda, 
officials discussed the vehicles they should acquire for their work — small Suzuki 
Vitaras or large Pajeros. They decided that ‘sensible’ vehicles should be obtained — 
Pajeros. 





4 Personal communication from a senior official, 2000. 

5 An exception to this generalisation is Botswana. There, most vehicles are cars. Botswana is the 
least corrupt country in Africa. A reasonable hypothesis is that whereas in other Anglophone 
countries, large 4 x 4s are either paid for by aid agencies or are obtained as a result of corruption, 
in Botswana, people have to pay for their own vehicles from their own pockets and so buy only 
what they can afford. 
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What exactly is the ‘problem’ of debt? Lets take Tanzania, still in many respects, 
everybody’s favourite aid recipient® and the country in Africa the author knows 
best, having worked there on and off since 1961. In the first twenty four years of 
its existence as an independent state, it was ruled by a remarkable person — 
Mwalimu Julius Nyerere, honest, upright, hard-working, an inspiration to all who 
met him and worked with him — and horribly wrong in his economic policies. Such 
was the force of his personality and the apparent intellectual strength of his 
arguments however, that multilateral lending agencies like the World Bank and 
donors throughout the donor community, including successive British govern- 
ments piled in to lend and grant Tanzania money — hundreds of millions of dollars 
— to further Tanzania’s economic and social policies. These were not policies forced 
on Tanzania. Now Tanzania is like most other African countries; corrupt, 
inefficient, heavily in debt and in thrall to its creditors. But whose fault is that? 
Donors are now being criticised for imposing their policies on debtor African 
nations; in the 60s, 70s and early 80s, they more or less went along with what 
African nations wanted for themselves. The billions of dollars of debt which now 
hang over Africa is debt which African governments freely took on themselves and 
then wasted, misspent, or corruptly salted away in foreign off shore bank 
accounts. 

One of the saddest yet most beautiful books about Africa in recent years is Pat 
Caplan’s African Voices, African Lives,’ a longitudinal study over 30 years of a 
peasant family on Mafia Island in Southern Tanzania. The book tells the story, as 
far as possible in his own words, of the head of the family over the 30 year period 
Professor Caplan has been studying the family and the area. What is so sad is the 
decline in the living conditions of this family over more than 30 years. One 
contrasts the hundreds of millions of dollars of aid lavished on Tanzania since 
1961 and the life of an ordinary peasant family in the south of the country: utterly 
untouched by all this aid; life continuing as it has done since the beginning of time 
but slowly, bit by bit, getting worse. Yes, the debt relief campaigners will say; and 
it will continue to get worse unless Tanzania (and all other countries like it) are 
relieved of their debts. But if the peasants have not gained from the millions of 
dollars of direct aid, how will they gain from the millions of dollars of indirect aid, 
dollars released from having to be paid back to creditors? It’s the same corrupt, 
incompetent politicians and officials who are running the governments which 
incurred the debt and now suddenly find themselves free of it. The names of the 
Presidents may change; the outlook, attitude and approach of governments 
remain much the same. In the last few years, the roads of Dar es Salaam and 
Kampala have become completely clogged up with private and aid-donated 


6 In a7 country study of aid to countries in Africa, aid to Tanzania in 1993 — the year studied — aid 
represented 40% of Tanzania’s GDP as opposed to the Sub-Saharan African average of 11.5%. 
N. van der Walle and T. A. Johnson, Improving Aid to Africa (Washington D.C.: Overseas 
Development Council, 1996) 20. See too M. Jennings, “Almost an Oxfam in itself’: Oxfam, 
Ujamaa and development in Tanzania”, African Affairs (2002) 101 African Affairs 509. 

7 The outstanding analysis and explanation of government misspending and wasting of aid in 
Africa is N. van de Walle African Economies and the Politics of Permanent Crisis 1979 — 1999 
(Cambridge: CUP, 2001) See too W. Easterly, The Elusive Quest for .Growth: Economists’ 
Adventures and Misadventures in the Tropics (Cambridge, Mass: Harvard Univ Press, 2002) for an 
erudite and entertaining analysis of the contribution of the World Bank and other donors to this 
state of affairs. Easterly used to work for the World Bank. 

8 London: Routledge, 1997. 
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vehicles which shows only too clearly who is benefiting from debt relief and 
increased aid. 

Two matters are shied away from by campaigners in discussions of debt relief: 
the return of stolen money and conditionalities on the relief. How many millions 
of dollars of aid and of loans have been stolen by the political elites, many of 
whom are still in power, lecturing the West on its sins of omission and commission 
towards Africa and demanding ‘reparations’. Some time ago, an estimate was 
made that around 80 billion dollars had been filched over the years. Estimates 
given at the Euro-African Summit in Cairo in April, 2000 was that corruption was 
costing African economies 17% of their GDP. Why is there no public mention of 
the need to return stolen money in discussions of debt relief? Why should not the 
creditors demand an accounting of this money and impose as the primary 
condition for debt relief that it is returned. These elites are the real beneficiaries of 
all the loans that now cannot be paid back; why should they get off scot free? The 
Director of Jubilee 2000 argued for debt relief for Nigeria: Nigeria; one of the 
wealthiest countries in Africa whose natural resources have been pillaged without 
let up by successive regimes since independence 40 years ago; whose elites have 
houses, (often in the UK) bank accounts and cars of an opulence which scarcely 
2% of British taxpayers could afford. Debt relief benefits the rich not the poor; 
repayment of debt will therefore hit the rich and not the poor. 

Here then is something that a donor country could and should provide for: 
enact legislation which allows public interest groups in the debtor nations — and 
there are those who would be only too willing to take such action — to commence 
action in the courts of the creditor nations and their off shore dependencies and 
possessions— this applies particularly to the United Kingdom — to trace illicit 
deposits into whatsoever form they have metamorphosed — castles, chateaux, 
estates, office blocks, flats, private jet aeroplanes etc — and return them to the 
countries from which they have been stolen. Not to the national Treasury however 
but to a trust fund jointly managed by carefully selected honest persons from both 
the donor and the debtor nation from which they can be disbursed on useful 
activities to help those that need and can make use of such assistance. 

The efforts of Kenyans based in the USA and UK to draft legislation to enable 
interest groups and individuals in Kenya to sue individuals and the Government 
to return stolen monies hidden away in off shore bank accounts is to be warmly 
applauded; donors should require that such legislation is put on the statute book 
as soon as possible. The Swiss Government and the Nigerian Government made a 
real and commendable effort to tackle the problem of the missing billions of 
dollars stolen by Abacha, his family and cronies. British banks and the British 
Government however made far too little effort to co-operate in this matter; a 
shameful policy but one wholly in line with British government reluctance to 
grapple with overseas corruption by British companies and money laundering by 
British banks — a matter which it could be argued (and was argued by some in the 
November 2001 Second Reading debate on the Bill) is of much greater importance 
for development and poverty reduction than the International Development Act. 

Recently while working in Uganda, the author listened to Ann Pettifor, the then 
chief executive officer of UK Jubilee 2000 talking to Tim Sebastian on the BBC’s 
Hard Talk programme. She suggested that conditionalities could be operated via 
local groups. A school to be built with aid funds could be monitored by the local 
branch of the teachers union. Oh ye of little sense! The local officers of the 
teachers’ union would quickly see that as an opportunity for a deal with the 
contractors: direct some of the building materials our way and we’ll certify that all 
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is well. Conditionalities mean and can only mean that the donors have to satisfy 
themselves on behalf of their taxpayers that money released from repayment of 
debt is spent on what the debt release agreement requires that it be spent on. If this 
means intrusive investigation, not just of spending programmes, but of actual 
spending practices, then so be it. An officer from Jubilee 2000 suggested that if all 
Zambia’s debts were cancelled, “the $225m owed by Zambia in 2001 and 
payments in the future could instead be used to fight extreme poverty.”? By whom, 
pray, and what incentive would any politician in Zambia have to ‘fight poverty’ if 
38 years of misrule and financial profligacy are to be written off unconditionally? 

During 1999 — 2000 the author was the technical adviser to a DFID project in 
Uganda to assist the government there to implement the Land Act, 1998, an 
important piece of legislation that has the potential, when allied to other policies, 
to effect a major political, social and economic revolution in the rural areas. The 
peasants have been granted ownership of the land and land management has been 
decentralised to the local authorities in the districts.!° The Government of Uganda 
provided a not ungenerous three year allocation of funds of £1.2 million, £2 
million and £3.2 million to get implementation off the ground. Officials in the 
Ministry disputed that the money was for implementing the Land Act; it was for 
general land management and they should control the money rather than it going 
to the districts. No effort was made to access the funds for the first year of the 
three year cycle until the officials had more or less got their way: surprise, surprise, 
they decided that six Pajeros were to be purchased for their work from the funds. 
One of the major gripes these officials had about the project was that the vehicles 
and equipment bought for use by the project with DFID money remain the 
property of DFID and when the project ends, they are returned to the British 
High Commission. What sort of aid is it and how can the project be locally owned, 
they asked, if free vehicles and equipment are not made available to the Ministry, 
Le., for their use at the end of the project.!! 

The proposed budget for the following two years concocted by these officials 
was unbelievable: over 80% of the funds were to go to the centre on talking ( its 
called dissemination and training) travelling (study tours — with ‘warm clothing 
allowances’ of $300 per person; foreign conferences, masters’ and short courses, 
and more 4 x 4s) and what may be called ‘high tec toys’ (computerising the land 
registry — applicable to just 12% of the land in the country; fancy and very 
expensive new equipment for surveying and printing maps) and only 20% was to 
go to the decentralised authorities in the districts that were going to be doing the 
work and helping the peasant farmers access their rights under the new law. In 
practice, many of these proposals fell by the wayside; the Ministry was docked 
40% of its allocation on land for the second financial year because of the under 
spend in the first year — an under spend brought about entirely by intra-Ministry 
squabbles but paid for, ultimately, by the rural poor. Only when donors at the 


9 Lucy Matthew, The Guardian, 27 August, 2000. Revelations about the extent of corruption during 
Chiluba’s presidency show just how naive this comment was. 

10 For a comment on the Act, see S. Coldham, ‘Land Reform and Customary Rights: the Case of 
Uganda’ (2000) 44 Journal of African Law 65. For a discussion of the project, P. McAuslan, 
rib ce is Law Back In: Essays in Land Law and Development (Aldershot: Dartmouth, 2003) 
chapter 13. 
The DFID official in Uganda who got the project off the ground very wisely sanctioned the 
purchase of a Toyota Corolla and a basic Land Rover for use by the project. No self-respecting 
official wanted to be seen driving around in such plebian official vehicles so the project was able to 
nae the vehicles for project purposes and did not suffer from them being hijacked by officials for 
their jaunts. 
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annual ‘Paris Club’ meeting held in Kampala in March 2000 voiced very critical 
comments on the lack of progress of the implementation of the Land Act did the 
Minister and the senior civil servant in the Ministry try and bring some kind of 
order to the in-fighting in the Ministry: internal criticisms from within the country 
on lack of progress had got nowhere. 

Its not then just the budget allocations that have to be checked; it’s the way 
officials are actually going to spend the money that has to be followed up. This 
example is from the budget of the Government of Uganda but in practice, much of 
that budget and of the budgets of most African countries come directly or 
indirectly from donors.!? Donors are, at last, being more willing to probe and 
check. Some now insist that their government auditors check the books of those to 
whom they give aid. 


Democracy and good governance 


What of democracy? The first naive enthusiasm for multi-party politics has waned 
on both sides. Yes, it has resulted in a change in the ruling party in government in 
several states in Anglophone Africa — Malawi, Zambia, Ghana, Kenya and where 
it has happened it is to the credit of the erstwhile President that he went quietly 
and did not attempt to subvert the election process. However, in all these cases, 
many of the same old faces popped up again; the party label had changed, the 
political elites continued with the game of musical chairs. In Zambia, the new 
‘democratic’ President amended the constitution to limit Presidents to two terms 
only. As his second term began to draw to a close, he suddenly discovered that he 
was indispensable and tried to change the constitution to allow himself another 
term, while chasing out of the ruling party anyone who opposed him. A 
combination of strong internal opposition and, for a change, external pressure 
from donors stopped that course of action. However the ensuing election in 2001 
that saw his chosen successor ‘win’ was considered by election observers to have 
been so fraudulent that it was very doubtful whether the ‘winner’ had received the 
largest number of the votes cast. Now Malawi is beginning the softening up 
process of bullying and bribery to bring about the alteration of the Constitution to 
allow the two term rule to be set aside to enable the corrupt regime of President 
Muluzi to continue in office.!3 

Multi-partyism has not resulted in any noticeably different styles of governance 
anywhere. Until the election of December 2002, Kenya had a heavily centralised, 
deeply corrupt government with heavy handed policing of the opposition. 
Zimbabwe likewise. Tanzania was always fairly open in its politics; that is 
unchanged, except in Zanzibar which remains an unpleasant little petty dictator- 
ship. In Tanzania, the opposition parties spend more time fighting each other than 
the government. Uganda has been transformed since President Museveni came to 
power at the barrel of a gun in 1986; its as open and liberal as any state in Africa. 
(Those opposition politicians who bleat about dictatorship in Uganda have been 
answered effectively by President Museveni: you can criticise me today and 
tomorrow; in the past, criticise the President today and you would have been 
found floating face down in the Nile tomorrow). But its not a multi-party 








12 In 1993, an average of 78% of government revenue in Sub-Saharan African states came from aid. 
van de Walle and Johnson, op. cit. 20. See too van de Walle, op. cit and the figures for official 
development assistance to Africa in table 5.1 at 218. 

13 Political anarchy besets Malawi, Mail & Guardian (SA) 25-31 October 2002, 13. 
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democracy. Parties are kept on a tight leash and may not contest elections as such. 
There is too disturbing evidence that Museveni is rapidly falling into what might 
be called the African Presidential] disease: a belief in one’s own indispensability 
which leads inevitably to elections marred by unfairness and vote rigging. The 
challenger to Museveni in the Presidential elections in 2001 has since left the 
country on the grounds that he fears for his safety. 

In Southern Africa, Namibia changed its Constitution at the behest of the 
President so he could continue as President for a third term; although a multi- 
party democracy, nobody was under any illusions as to who would win the 
ensuing elections. Lesotho collapsed into chaos when election results were rejected 
by the losers. Elections in 2001 were postponed because of disagreements between 
the parties on the ground rules for their conduct, although when the elections were 
finally held in 2002, they passed off peaceably with the ruling party winning over 
70% of the seats. Swaziland remains an embarrassment to genuine democrats in 
Africa like ex-President Mandela with an authoritarian monarchy, headed by an 
ex-English public schoolboy, which has been in existence without a break since the 
current king’s predecessor overthrew the Constitution in 1973, and appears to be 
becoming more authoritarian.‘ South Africa and Botswana stand out like 
beacons, though it has to be said that the real test of the genuineness of multi- 
partyism only comes when the ruling party loses a general election and that has 
never happened in Botswana. 

In West Africa, the jury is still out on the Anglophone states; Ghana appears to 
have made a peaceful transition from a President from one party — an ex-military 
coupist — to a President from another party, The Gambia and Nigeria have ex- 
military rulers who have transmogrified themselves into civilian Presidents and 
Sierra Leone has a civilian President propped up by UN and British military 
support and just as corrupt as any former regime. 

Good governance is recognised as being much more than just allowing more 
than one party to contest elections. Its about an open society; a level playing field 
when it comes to constitutional reform; acceptance of and working with 
organisations in civil society; even handed policing; efficient and non-corrupt 
public administration. On these matters, few states in Africa would score a pass 
mark. Once the basic constitutional reform of removing the monopoly of the one 
party was achieved, the ruling party has been reluctant to go further in altering the 
constitution to facilitate a more open society and a level playing field for the 
political contest. Consider these examples. 

The referendum on whether to permit political parties to engage in the full 
political process held in Uganda in June and July 2000 was not, by any stretch of 


14 Not everyone in the British Government seemed to object to this. When, while working in 
Swaziland in 1997, the author complained in a letter to the Secretary of State about the then 
British High Commissioner’s attendance (in a kilt) with evident relish at the annual human cattle 
market where young women, naked from the waist up parade in front of the King and his 
courtiers so that they can pick out the most nubile to be their next wives — 9 at the last count for 
the King — he received a pompous letter back from an official from the Africa Department 
(Southern) in the Foreign Office informing him that this was a traditional ceremony which 
“provided guidance to those girls entering adulthood” (sic); that his “views were very western and 
rather inaccurate” and that good progress was being made on the movement towards democracy 
through a commission headed by a prince who was a cousin of the king and — this was thought to 
be the knock out blow — a Professor of Law. More than six years on, the king has more wives, 
democracy is further away than ever and British aid continues to be granted. Recent events which 
highlighted the fact that the monarch’s sexual appetite now requires more than one new wife a 
year to be satisfied have brought this unpleasant little dictatorship to wider public attention. 
Whether anything will change however is doubtful. The present British High Commissioner 
however is made of sterner stuff: see The Independent, 27 November 2002. 
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the imagination, held on a level playing field. The constitution was ‘adjusted’ in 
Tanzania before the elections of 2000 to remove the requirement that the President 
must be elected by more than half the votes of the electorate, facing a run-off 
election if need be; now a simple majority will suffice; his power to nominate MPs 
has also been reintroduced, so ensuring that if and when the ruling party becomes 
less popular, it will become more difficult to remove it from power. Zambia’s new 
ruling party conveniently discovered that Zambia’s first President and leader of the 
main opposition party was not a Zambian and so ineligible to contest the presidency. 

Zimbabwe’s President showed his complete contempt for the electorate and 
constitutionalism by pushing constitutional reform proposals through his de facto 
one party Parliament which the electorate had rejected in a referendum and 
organising the illegal occupation and seizure of farms as the government response 
to the electorate’s rejection of expropriation of farms in the same referendum. The 
Presidential election of 2002 was marred by serious violence and unfairness as the 
Commonwealth Election Observers’ Mission judged: both Kenya and Tanzania 
however sent their own electoral observation teams which considered the election 
free and fair and the Presidents of both those countries were fulsome in their 
congratulations to Mugabe on his ‘re-election’. The Organisation of African Unity 
observer mission, headed by a Tanzanian, also found the elections ‘free and fair’. 
What that says for the new African Union managed process of peer review of 
political governance which is to be a part of the New Economic Partnership for 
African Development (Nepad) African Review Mechanism leaves little to the 
imagination.' 

Donors are constantly criticised on all sides for the unreasonable conditions 
they now require as a price for their aid. But on these fundamental constitutional 
issues, apart from a little tut-tutting, donors have done practically nothing. A 
temporary cessation on aid to Zambia in the wake of the anti-Kaunda legislation 
was quickly lifted. DFID government to government aid was stopped to Kenya, 
Malawi and Zambia because of concerns about government corruption. No aid 
went to Zanzibar in the wake of rigged elections in 1995 and the equally unfair 
elections of 2000, the subsequent harassment of the opposition and the initial 
refusal to act on a Commonwealth brokered deal between the authorities in 
Zanzibar and the opposition. The donors did nothing, apart from issue 
statements, to try and push the Government of the United Republic of Tanzania, 
the ultimate authority in Tanzania, to face up to its responsibilities in the affair. 
By doing nothing, the donors were tacitly accepting the Zanzibari authorities’ 
position that they have sole control of their own ‘internal affairs’. Weak donor 
statements too were the order of the day in Uganda in relation to the referendum 
and were so as well in response to the constitutional ‘reform’ which the President 
of Namibia procured to give himself another 5 years in power. Even as regards 
Zimbabwe, a decision was initially taken by the British Government to continue 
most aid, in part so as not to anger President Mugabe; only in respect of aid for 
land reform was it made clear that there will be no aid while illegality prevailed 
over farm seizures. 

DFID ‘fined’ Tanzania £10 million of aid money as a ‘punishment’ for 
continuing with the purchase of a £28 million uneconomic and unnecessary air 





15 According to reports in the Johannesburg Star 29 and 30 October 2002, diplomats were astonished 
when it was announced by both the South African Deputy Foreign Minister and then the South 
African President that institutions of the AU would monitor African states’ political performance 
ave man an independent review mechanism that had been previously offered as a centre piece 
of Nepad. 
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traffic control system but this decision was at least as much directed against her 
colleagues in the British Cabinet who supported the sale of the system to the 
Tanzania by the Secretary of State for International Development to show them 
who has the last word on aid to developing countries as it was against the 
Tanzanian Government. The ‘fine’ was in effect remitted when in July 2002, the 
Secretary of State concluded a “highly successful” meeting with key Tanzanian 
Ministers in which an agreement was signed to provide at least £45 million in 
budget support to the Tanzanian Government over the next six years. “Finance 
Minister Basil Mramba and Minister of Communications and Transport Mark 
Mwandosya were said to have been all smiles at the end of Ms Short’s visit.” !6 

At the Euro-African Summit in Cairo in April 2000, Robin Cook, the then 
British Foreign Secretary said that the two sides met as equals and as equals, the 
African nations had to accept the same ground rules on democracy and human 
rights as the West. The British Prime Minister has made the same point when 
endorsing the New Economic Plan for African Development (Nepad). Just so; but 
then, why not put that into action? Why should the decision on whether to turn 
the tap of aid on and off be so narrowly confined to economic and financial 
matters — corruption; expropriation without compensation. Only in respect of the 
petty dictatorship in Zanzibar have the donors taken a consistently strong line but 
then only in respect of Zanzibar itself. By not applying or threatening to apply 
sanctions to the Union Government, donors have signalled a lack of seriousness of 
purpose about the equal application of the ground rules to all. 

There is absolutely no doubt that the majority of the political and administrative 
elites in Africa do, however unwillingly or resentfully, pay very close attention to 
the requirements of the donors. They really have no alternative. An example from 
the author’s own experience may be given. The annual donors’ Consultative 
Group meeting — the meeting of donors which determines the amount of money 
donors will be providing to any particular country — for Uganda took place in 
Kampala in March, 2000. The donors’ sub-group concerned with agriculture 
made critical but absolutely accurate and justifiable comments on the slow 
progress of implementing the Land Act and pinpointed the key obstacles to 
progress. The donors had been well briefed. At the time, the relevant Ministry was 
in the process of preliminary discussions with DFID .about further support for 
Land Act implementation. 

After the donors’ statement was read out by the Danish ambassador at the 
meeting, there was consternation in the Ministry. Meetings were called to review 
implementation and see how to unblock blockages. Plans were made to move 
forward rapidly and undertake tasks immediately that should have been 
undertaken six or more months before and had not been, despite constant 
promptings on the inside. The effect of all this was rather spoilt by the refusal of 
the officials who had been responsible for the blockages to accept the correctness 
of the donors’ analysis — it was not so much original as drawing attention to the 
ferocious internecine warfare that had been going on in the Ministry about 
implementing the Land Act for the preceding year or more in which these 
particular officials’ position was that everyone was to blame but themselves for the 
delays = but the point remains valid. If donors are willing to speak out and it is 
clear that aid will be dependent on action being taken on what is of concern to 
them, then efforts are likely to be made to take that action. And if words are not 





16 Tanzanian Affairs, No. 73, Sept-Dec 2002, 11. Whether British taxpayers should be ‘all smiles’ at 
this throwing of good money after bad is more open to question. 
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followed by actions, then that is good evidence that governments are not serious 
about implementing their own policies and donors can save their money by 
ceasing to fund the specific project. 

Too often there is a perception, sedulously propagated by African and non- 
African commentators alike, that donors are riding roughshod over the 
sensibilities of African governments. What is not so often spelt out — for obvious 
reasons — are the occasions when donors are used to help one or another side in an 
internal struggle for power within a government. Again, the project the author was 
involved with in Uganda illustrates that and the pitfalls to which it gives rise. An 
official deemed by the relevant Minister to be responsible for attempting to 
subvert the project was sent on indefinite leave. After astute manoeuvring by the 
official and his colleagues, it appeared likely that he would be returned to duty at 
the behest of the authority charged with managing the public service. Appalled by 
this prospect, Ministers appealed to DFID: ‘cannot you write a letter saying that if 
that official comes back, you will review the future of the project. We can then use 
that letter to get higher authority to intervene and get rid of this official’. A DFID 
official, with less than a month to go to retirement, duly signed a letter drafted by 
the author to that effect. It formed the basis of a letter to the President asking for 
his intervention. 

Alas, “the best laid schemes 0’ mice an’ men gang aft a-gley”. The letter never 
reached the President; it was almost certainly ‘diverted’ on the way. As pressure 
built up for the official to return to duty, Ministers began to argue that it was 
DFID not they who were objecting to the official returning. The official’s 
colleagues naturally reacted by accusing DFID of unwarranted interference in 
internal Ministry affairs. DFID in turn made it plain that it was entirely 
uninterested in which Ministry official did what and in what position so long as 
the project achieved its outputs and met its purpose — a new DFID official had 
succeeded the demob-happy official who had signed off on the letter so such a 
position could be stated in entire good faith. The sting was in the tail — you can do 
what you like but if project outputs are not achieved and we, DFID consider 
officials in the Ministry responsible for this, forget about further aid to Land Act 
implementation. In their euphoria at the ‘success’ of their campaign to bring back 
their colleague and assert more control over the project, officials did not quite 
register this point. In the event they need not have worried. Project outputs were 
not achieved at the project’s end but DFID continued the project anyway and a 
year or so on, granted significant sums to the Ministry for programme aid.! 


Development 


This story makes a good entry point to the last of the trilogy: development. This is 
the meeting point of debt and democracy. “Free us from our debts and we can 
develop” say African governments and their debt relief supporters. “Be more 


17 Project aid is aid given to fund a specific project and is usually quite tightly controlled by DFID. 
Programme aid is aid given to, e.g. a Ministry to be spent on the Ministry’s functions in 
accordance with an agreement with DFID. Programme aid gives much greater flexibility to the 
Ministry and involves less control by DFID. An example: an official in the Department of Lands 
in the Ministry in Uganda was interdicted and accused of corrupt practices. A short while later he 
popped up as a consultant to the Ministry which, using DFID programme funds, hired him to 
review a particular aspect of the Land Act. Project. funds could not have been so used since DFID 
had a very firm rule that local civil servants who had been interdicted or suspended or were even 
suspected of corrupt or illegal activities could not be hired as consultants. 
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democratic and you will achieve development” say European governments. These 
arguments don’t quite add up. Wasn’t all this debt incurred in the first place in the 
pursuit of development? What was so democratic about colonialism which 
through equal mixtures of force, fraud and, yes, some fairness, did in fact achieve 
quite a bit of what would now be thought of as ‘development’; roads, railways, 
hospitals and the elimination of quite a few hitherto endemic diseases, schools, the 
rudiments of local government, industry, commercial agriculture, etc. 

Independent Africa has enjoyed neither development nor democracy. So what 
went wrong? One answer is given by the splendidly iconoclastic Tanzanian 
commentator, Jenerali Ulimwengu, writing about the Euro-African Summit of 
April 2000 in a local newspaper. After characterising the European leaders as 
leading countries basking in unprecedented prosperity and enjoying a solid regime 
of human rights and good governance, he goes on: 


On the other hand, you have the very opposite. A lacklustre assortment of rulers coming 
from impoverished countries, apparently with no hope of ever crawling out of their dire 
misery, individuals whose shameless ostentation can be matched only by their peoples’ 
deprivation and suffering under the brutality of their states, which have not heard the first 
word about human rights. 


Admittedly not all African leaders are thieving scoundrels. In fact we can count a couple 
of genuine democrats in their number... 


Africa may deserve the short shrift it gets from the West because this continent is simply 
not serious .... There’s no going round the fact that we are where we are because we have not 
worked hard or intelligently enough; because we are given to consumption that does not 
correspond to production; because our rulers have become the plunderers of their own 
countries; because we have refused to invest in human development, because we are wasting 
all our resources in pointless conflicts and wars etc.!® 


This is a pretty powerful catalogue of deficiencies and it is certainly tempting to 
say ‘amen’ to it and leave it there. It puts in very explicit terms what many African 
commentators, scholars and ordinary citizens are saying about their own 
governments time and again. But it is overdrawn. The criticisms apply to most 
of the elites; they certainly don’t apply to the vast bulk of the population; the 
peasants trying desperately to survive in the rural areas, whilst, in too many 
countries, being harassed by incompetent and venal officials, and the urban poor, 
harried from pillar to post by officials who believe that, just around the corner, if 
the last ‘slum’ can be torn down and the last hawker sent back to ‘his village’ the 
city beautiful will arise in their place. In Dar es Salaam which has been 
particularly active in this regard, the pavements now clear of hawkers who could 
at least be walked around or engaged in banter have been replaced by large cars 
whose drivers use the pavements as car parks. In particular this catalogue does not 
apply to the almost two-thirds of the population - poor women and children — 
who are the real workers in modern Africa. 





18 The African, Dar es Salaam, 7 April, 2000. See for more measured but equally critical overview, O. 
Oko, ‘Consolidating Democracy on a Troubled Continent: A Challenge for Lawyers in Africa’ 
(2000) 33 Vanderbilt Journal of International Law 573. However, his fn 2 illustrates some of the 
problems of classifying African states. He says that only five states in Africa have enjoyed 
uninterrupted democracy since independence; amongst these are Gambia, which in fact underwent 
a military coup in 1996, and Zimbabwe. If even’ a critical commentator accepts Zimbabwe as a 
democracy because it has had an uninterrupted series of multi-party elections at regular intervals, 
this shows how far removed from what might reasonably be called the regular norms of 
democracy African democracy is. 
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Missing too from the equation is the role of the donors. It is now generally 
accepted that enormous amounts of aid — loans and grants — provided to African 
countries over the last 40 odd years has been completely wasted. Aid was provided 
to Cold War warriors like Mobutu, Moi, Banda and an assortment of military 
dictators without much concern with whether any return would be forthcoming. 
Aid was squandered on grandiose infrastructure projects which were of much 
greater benefit to consultants and contractors — nationals of the donor countries — 
than to the intended ‘beneficiaries’. EU aid is grossly inefficient and little real 
effort is made to improve its efficiency or targeting. Selling loans got and still gets 
World Bank officials brownie points; they have long moved on and up the 
hierarchy by the time problems of servicing the loans begin to emerge. Given too 
that failure to repay World Bank loans means the cessation of aid generally, the 
principal multilateral lender of public funds to African governments and the one 
which, to all practical purposes, gives the green light to private lending from 
commercial banks, was for far too long insulated — self-insulated — from the 
growing debt problem. Insufficient attention was paid to the policy environment 
of the recipients of aid; whether there was in place both the political commitment 
and the administrative capacity to make effective use of aid.! 

There is then no suggestion that the donors do not have to share the blame for 
the present state of affairs: lack of development allied to insuperable debt.*? The 
author’s strong objection is to the African governments’ and campaigners like 
Jubilee 2000’s proposed solution and its presumed outcome: forgive the debt; 
stand back and watch the development take off. If it hasn’t in the past, it won’t in 
the future. This is where a more hard-headed approach to debt write-off is 
essential. If the donors are writing off debt, it has nothing to do with moral 
obligations or the ‘right to development’ or the duty to pay reparations and 
everything to do with realism. The debt is never going to be paid back; its time to 
clean up the books by writing it off and making sure that the same situation does 
not arise in the future. 

It is the realism of what is happening, not the high flown rhetoric of what ought 
to happen that must dictate how it is to happen and what should follow thereafter. 
On this, the donors are beginning to get it right and African governments and debt 
campaigners are still getting it wrong. African governments want to have their 
cake and eat it if Nepad is anything to go by. Forgive us our debts — its odd how 
the word ‘forgive’ is used here, almost as if the debtors are committing a sin in 
repaying their debts — jack up the aid; forget about all this democracy and good 
governance, we can’t afford it, and ‘our people’ aren’t interested in it anyway. 
Leave it to us to sort our own problems of governance. Back to the future with a 
vengeance. And why not from the African perspective? If its worked the first time 
around — loading up with debt then pleading poverty as a reason for not repaying 
it — why not see if the cycle cannot be repeated?” 











19 Easterly, op. cit. especially chaps. 6 and 7. 

20 van de Walle, op. cit. argues very persuasively that the donors have in fact substantially 
contributed to propping up neo-patrimonial regimes in Africa. See chap. 5, 188-234. See too the 
interesting article by J. S. Wilson, ‘Why Foreign Aid Fails: Lessons from Indonesia’s Economic 
Collapse’ (2001) 33 Law and Policy in International Business 145. 

21 Easterly op. cit. shows that it can be and is being: “total debt forgiveness for 41 highly indebted 
poor countries from 1989 to 1997 totalled $33 billion, while their new borrowing was $41 
billion... New borrowing was the highest in the countries that got the most debt relief. There is a 
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This approach has received support from a farcical report produced by UNCTAD 
at the end of July, 2000 which advances the proposition that the way forward to free 
Africa from aid dependency is to double the amount of aid going to Africa every 
year. Not surprisingly, African states have taken up that theme with gusto. 
Another line has been to argue for a “Marshall Plan” for Africa.” The proponents 
of this approach would be well advised to study the facts. Here they are: 


It has long been fashionable in certain circles to advocate a “Marshall Plan” for Africa to 
spur economic growth, but in fact Africa’s dismal performance has come in the context of a 
substantial flow of aid resources to the region. The donors responded to the onset of the debt 
crisis in Africa with a sustained increase in aid, which grew by an astounding annual average 
of over 5% in real terms between 1970 and 1995. As a result Africa received 24% of total 
official development assistance (ODA) in 1980 but some 37% in 1993. At their peak 
Marshall Plan resources accounted for some 2.5% of the GDP of countries like France and 
Germany. By 1996, excluding South Africa and Nigeria, the average African country 
received the equivalent of 12.3% of its GDP in ODA, an international transfer that is 
unprecedented in historical terms.” 


The donor community must stiffen its resolve. The approach now being adopted 
of less aid but with stringent conditions; of debt relief tied strictly to financial, 
economic and good governance targets which must be attained and to a more 
overtly poverty focus to government policies is the way forward. It is depressing 
beyond words that the World Bank, the IMF and the donor community have had 
to impose as a condition of assistance that African governments re-orientate their 
policies towards the relief of poverty and consult their people in developing these 
new policies. If democracy means anything, it surely means paying attention to the 
needs of the people. Yet let us be under no illusions. If there were not this external 
pressure, few African governments would be going down this road. It remains to 
be seen whether new policies set out in the British Government’s White Papers on 
development and the Poverty Reduction Strategic Plans (PRSPs) in African 
countries will in fact be translated into actual new practices on the ground. DFID 
and the World Bank appear to be optimistic about this: the author is not. 


Conditionalities 


The cause of much concern relates to the whole issue of conditionalities. Despite 
the view that it is right to tie aid and debt relief to tough conditions, it must be 
recognised that there is a major stumbling block to this approach to aid. Insofar as 
it is dependent on effective and enforceable conditions on aid and loans, much 
evidence shows that many conditions are neither effective nor enforceable nor, 
when they might be enforceable, are they in fact enforced by the donors and the 
international financial institutions ([FIs). A great amount of recent work, most 
notably that by Tony Killick and colleagues’ has shown that recipient countries 
only comply with conditions if it is their interest to do so when viewed from the 
perspective of their own internal politics. Now governments are not monoliths so 





statistically significant association between average debt relief as a percentage of GDP and new 
net borrowing as a percentage of GDP.” 128. 

22 The Jakarta Post, 28 July, 2000. 

23 For the latest such suggestion, see the leader in The Guardian, “Africa’s losing battle: fighting a 
war on poverty is top priority” 18 November 2002. 

24 van der Walle, op. cit. 7, 8. 

25 T. Killick, with R. Gunatilaka and A. Marr, Aid and the Political Economy of Policy Change 
(London: ODI, 1998). 
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there is a good deal of inter- and intra-institutional warfare in connection with aid; 
one group might welcome conditions 1 and 2; another conditions 3 and 4; another 
1 and 4. Conditions might be seen as an opportunity to ‘get one over’ a rival 
Ministry, Minister, politician or civil servant. Complaints from governments in 
Africa about harsh and unreasonable conditions must be seen in this light; it is 
part of the political jockeying about aid that is inseparable from aid. Debt 
campaigners do not appear to understand this. 

The same jockeying over conditions affect the donors and IFIs — there are 
disagreements there about what conditions to impose and what to do if conditions 
are not met.” In the case of the small DFID project the author was involved with 
in Uganda, the condition in the project document that the project would be 
reviewed if the Government of Uganda did not reintroduce an amendment to the 
Land Act (that had been lost when the Act was first going through the National 
Assembly) to provide for the co-ownersbip by spouses of the matrimonial home 
and family land within a stated period, was not enforced — almost certainly 
because the official who had insisted on it had left Uganda on another posting and 
officials in Nairobi whose job it would have been to enforce the condition didn’t 
care much for the project anyway so weren’t going to stir themselves to enforce an 
unenforceable condition. Conditions on grants and loans in the aid industry in 
short are not like conditions on the average mortgage deed — something pretty 
straight forward, legal and clear, part of a bargain between two parties, borrower 
and lender — but part of the whole political process of aid; that of the donors and 
their politics; that of the IFIs and their politics and that of the recipient countries 
and their politics. Not the least of the naiveties of the debt relief campaigners — in 
some cases there is little doubt that it is not naivety but deliberate obfuscation to 
assist in the whipping up of emotion about the wickedness of donors and IFIs — is 
their assumption that conditions are non-negotiable and always enforced to the 
letter even if it means, as they claim it does, that ‘thousands of children die every 
day in developing countries’ because of the enforcement of conditions. 

The conclusion that must be drawn is that ‘success’ in aid cannot be guaranteed 
through the use of conditions on grants and loans. The best that can be hoped for 
in any aid project is that its design (including any conditions) might, first, reduce 
the most obvious possibilities of failure, and second, it adopts procedures, 
approaches and actions which increase the chances of success. The notion of 
success too needs revision. The British Government approach of awarding stars to 
universities, schools, local authorities, hospital trusts needs to be adapted to aid 
projects: three stars and a project or programme may be worth replicating; one 
star and donor and IFI officials need to be called to account; why was this project 
allowed to continue; why wasn’t the plug pulled?’ 


The basic defect of aid 


There is however a need to go further than just rejigging the use of conditions and 
revising the criteria of success in aid. Why doesn’t aid work better than it does? Is 











26 J. Stiglitz, Globalisation and its Discontents (London: W. W. Norton, 2002) for an insider’s view of 
this aspect of aid. 

27 There would inevitably be problems with such an approach since aid officials would be inclined to 
give programmes and projects sufficient stars so that they would not be called to account. The 
Uganda project illustrates this. The author’s end-of-mission report recommended that the project 
should not be continued since the relevant Ugandan officials were not serious about implementing 
the Land Act. No notice was taken of this report. The project continued even after its official end 
rane ane nor funds were granted to the Ministry — though not exclusively for implementation of 

e Land Act. 
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it really the case that if aid were given without conditions — the African 
governments/debt campaigners’ solution — or with multiple and enforced-if-need- 
be conditions — the stated position of most donors and IFIs — or with a looser 
regime of conditions — the informed commentators’ position — then aid would 
work? The whole problem of the enforceability of conditions gives the clue to the 
fundamental defect of aid — a fundamental defect which the Act under review does 
nothing to tackle and indeed as will be discussed further below, current British aid 
policy is compounding. Aid is and always has consisted of government to 
government transfers of funds (or IFIs to government but practically that is the 
same). Aid is controlled by a small group of officials on both sides of the equation 
— the givers and the receivers — and they are, in a sense, the principal beneficiaries 
of any aid. Whatever the stated purpose of a grant or a loan, civil servants in the 
central governments of the recipient countries will always try to ensure that either 
they get the lion’s share of the benefits of the aid or that the aid project goes 
nowhere. As for the donors, to take DFID as an example, as the amount of aid toa 
country increases, so the DFID offices in the country concerned expands, and 
officials from the centre find it necessary to spend more and more time ‘on the road’. 

The senior civil servants of the donors and the IFIs are comfortable with this 
arrangement and while paying lip service to the importance of decentralisation, of 
civil society and of NGOs, would be uncomfortable if their words were taken too 
literally. The cosy world of international meetings, international negotiations, 
international conferences, and study at overseas universities is an important tool 
for ensuring a uniformity of outlook about aid and development between donors 
and recipients of aid and an equally important reason why with very very few 
exceptions, over the last 40 years, the donors have always been prepared to give 
the benefit of the doubt to and ‘dance with dictators’, paying no more than lip 
service to aid conditionalities; ‘not such a bad chap really’; ‘went to Sandhurst/the 
Middle Temple, must be all right’; ‘I knew his Permanent Secretary at university’; 
‘good sense of humour, remember that occasion at the Bellagio/Annapolis/Wilton 
Park conference/workshop/retreat’; ‘always ready to listen to our advice’ etc etc. 
For those officials and Ministers in African governments who show real 
commitment to the cause of furthering the official aid agenda, untold prospects 
await; a job in the UN, at the World Bank, membership of an important 
international commission with attendant expenses; a visiting fellowship at a 
prestigious university, well paid consultancies after early retirement. There, they 
meet up with their old friends from the donor community and ensure the cycle 
repeats itself. 

The disastrous connection between aid and governments which has brought so 
much harm to Africa needs to be broken. The power of uncaring, incompetent and 
corrupt governments sustained by the donor/recipient old boy network of officials 
who are more comfortable with maintaining the status quo than with bringing 
about change to the status quo must be challenged. In ex-President Mandela’s 
words: “We must rebel against the tyrants and dictators, those who seek to 
corrupt our societies and steal the wealth that belongs to the people.” It might not 
be possible to set aside the power of such governments and officials entirely but a 
new approach to aid might help limit their influence. 

The redrawing of the boundaries of aid cannot take place without addressing the 
problems of debt relief. Debt relief is part of aid and suffers from the same defects. 
There is a need to rethink debt relief also. The debt relief campaigners approach of 
complete and unconditional debt relief is a non-starter. Insofar as there is any 
coherent thinking behind this approach, it seems to be that its all the fault of the 
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donors so they don’t deserve to be repaid, and if we trust the locals it will be all 
right second time around — a rather cavalier approach to donor taxpayers’ money 
one might think. Not surprisingly, African Governments are only too happy to 
adopt this line of ‘reasoning’ — the bigger the debtor, the more incompetent the 
government, the more vocal the support for unconditional forgiveness of debt. In 
the author’s work in Africa, he has noticed an increase in the stridency of the 
criticism of IFIs and donors by leaders of governments as Jubilee 2000 got into its 
stride, with little corresponding indication that governments were about to turn 
over a new leaf if granted debt relief. 

What is interesting about this is that many African commentators do not 
support this approach. They know — repeat know — from their own daily 
experiences that the plight of ordinary people in most countries in Africa is caused 
by their own incompetent and corrupt governments and not by donors and to 
forgive debt unconditionally will only strengthen governments and further weaken 
civil society. Consider this not untypical letter in a leading Kenyan newspaper 
which sums up only too well the realities of government in that country: 


When leaders entrusted with the economic and political management of millions of citizens 
make crucial decisions on whim, economic gains often remain a mirage ... 


The late 80s and early 90s saw a sickening trend where delegations trooped to the 
President’s Kabarak home to outdo one another in chorusing sycophancy. Confronted with 
such numbers, the host would suddenly announce the creation of a new district to ‘appease’ 
his guests. At other times, while on his journeys in the countryside to “inspect development 
projects” the President would announce the creation of this or that division or district as a 
token of appreciation of his welcome .... 

The economic implications of such decisions are enormous. It means that a limping 
economy is forced to shrink further to finance projects of no economic gain. Are we still 
condemning the World Bank and the International Monetary Fund for defiling our 
sovereignty when they insist on retrenchment of civil servants?...*8 


It is not only in Kenya that public funds are constantly being used by governments 
in Africa to buy political support. The provision of more public funds to such 
governments via debt relief, even with conditions attached as we have noted, will 
merely facilitate more such non-developmental expenditure. A fortiori if the funds 
come with no conditions attached. Many African commentators then counsel 
against throwing donor money unconditionally at governments who have shown 
repeatedly that they misuse it. 

The views of African commentators who are on the spot and know what they 
are talking about are to be preferred to the views of debt-relief organisations who 
view African governments from afar with rose tinted spectacles. The problem with 
the African commentators is that, paradoxically, they have the same view of 
conditions as the debt relief campaigners. Both believe that they are real, 
enforceable and enforced. The debt relief campaigners think they ought not to be; 
African commentators think they should be. 


Conclusions on the real world of aid in Africa 


What conclusions can be drawn from this survey of the real world of development 
and development assistance in Africa which might assist us to assess the merits of 





28 Ng'ang'a Nixon, Sunday Nation, 10 September 2000. 
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the International Development Act? First, far too many people in the 
development aid industry are too prone to avert their gaze from the realities of 
(non-)development in Africa. “Look on the bright side of life” seems to be their 
motto. It may be surmised that the previous Secretary of State does not share this 
facile view but she is part of the aid industry and if aid does not continue to be 
delivered to Africa, whither the Department and its Minister? Second, whatever 
the difficulties of conditionalities, the evidence would seem to show that a tough, 
clear regime of conditions on assistance can, if donors are consistent and serious 
about them, be made to work. If conditions are not taken seriously by donors, 
governments in Africa will ignore them too. Third, there is a significant body of 
informed opinion within countries in Africa that would support a tougher regime 
of aid conditionality on governments to improve accountability, probity, human 
rights and democracy within those countries. Fourth, there is some evidence that 
some donors — the British Government is in the forefront here for which credit is 
due to the former Secretary of State — are beginning to appreciate that a more 
united approach by donors to the provision of aid and technical assistance to 
governments might help increase the chances that the aid is utilised effectively. 
Fifth, the continued government-to-government aid relationship in which enor- 
mous sums of money are transferred from the British Government to recipient 
governments and officials in Africa on the basis of a very wide discretion exercised 
by officials in the British Government is part of the problem rather than part of 
the solution to more effective disbursement and use of aid and assistance in Africa. 


The International Development Act 


The debates on the Bill 


Legislation is usually brought forward to address one or more problems — social, 
economic, environmental, political etc — or to carry out a campaign pledge or to 
provide the legal backing for policies announced in a White Paper which Ministers 
consider or are advised by their officials can only or best be dealt with by the 
introduction of primary legislation — an Act of Parliament — rather than by any 
other means. In the case of the International Development Act, the avowed 
purpose of the Bill was to “‘give legislative form to the policies set out in the White 
Paper Eliminating World Poverty — Making Globalisation Work for the Poor by 
authorising the Secretary of State to incur expenditure on assistance for certain 
specified purposes.”*? Nowhere in the Notes on successive versions of the 
International Development Bill or in the Second Reading speech in the House of 
Commons by the then Secretary of State in March, 2001 or by Baroness Amos, the 
then Parliamentary Under-Secretary of State, Foreign and Commonwealth Office 
in her Second Reading speech in the House of Lords in July, 2001 or by the then 
Secretary of State in her Second Reading speech in November 2001, is there any 
recognition that the manifold problems of the proper utilisation of aid discussed 
above either could or should be addressed in the Bill. Indeed, the Secretary of 
State made a strong defence of the wide discretion accorded her by the Bill in her 
March 2001 speech: 








29 International Development Bill; Explanatory Notes, para. 4; http://www.publications.parliamen- 
t.uk/pa/cm200001 /embills/049/en/01049x —htm 
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My Department has been lobbied by a number of bodies seeking to embed certain policies in 
the draft Bill ... Let me make it clear that we will resist all such pressure ... We believe that 
any attempt to entrench [specific] objectives in legislation will impair our adaptability and 
flexibility ... Tying down proportions of our work or focusing on particular priorities in the 
Bill would create a rigidity that is illustrated by the United States development programme. 
Its legislation involves a lot of earmarking, which prevents it from responding flexibly in 
many of the countries in which it is working. 


This argument was repeated in her November 2001 Second Reading speech.*? 
Given that defence of ‘flexibility’ a.k.a. unfettered Ministerial discretion, it might 
be thought surprising that the Act contains any restrictions on the disbursement of 
aid at all but one of the mainsprings of the legislation was to end the practice of 
previous governments under the former Act which allowed “‘the Secretary of State 
to do virtually whatever that person wanted” and “use the aid budget to serve the 
short-term political or commercial purposes of the UK.” The Act will by contrast, 
ensure that “our funds and efforts are devoted single-mindedly to the systematic 
reduction of world poverty.” 

Now the odd thing about this Ministerial defence of the discretion provided for 
in the 2002 Act as opposed to the 1980 Act which it replaced is that it tells only 
half the story. The Overseas Development and Cooperation Act, 1980 did indeed 
give a wide discretion to Ministers but it was not so wide that Ministers could do 
“virtually whatever that person wanted”. The Pergau Dam case?! conclusively 
proved that. In that case, a court determined that as a matter of law, aid had to be 
shown to be provided for “the purpose of promoting the development or 
maintaining the economy of a country...or the welfare of its people...”°* and if it 
could not be shown to be likely to achieve those purposes, it would not be legal. 

Has the focus on poverty reduction in the 2002 Act then limited the discretion of 
the Secretary of State as she repeatedly claimed in Parliament or has it in fact done 
the reverse in order to avoid, so far as possible, another Pergau Dam case? This 
matter was raised by the then chief opposition spokesman on international 
development, Gary Streeter in the March 2001 Second Reading debate in the Bill: 


The Bill gives the Secretary of State the power to focus development policy on poverty 
reduction, but she already has that power. If she does not have it, much of her activity over 
the past four years has been illegal ... However, are there not hidden dangers in setting such 
a narrow legal framework? What does that mean for work and funding linked specifically to 
democracy building, support for good governance and the rule of law?... Is the right hon. 
Lady certain that a court would construe these activities as being within the definition of 
poverty reduction, if challenged by judicial review? Has she taken expert legal advice on that 
matter? 


The Secretary of State replied in the affirmative to that last question and went on 
to say in response to further points made about other possible activities which 
might be questioned as to their legal relevance to poverty reduction: 


The answer to the hon. Gentleman’s question is: yes, in all regards, if the point of the reform 
is to create conditions under which poor people will have a chance of a better life and poverty 
will be reduced. The answer is no if the objective is desirable but has nothing to do with 








30 op cit, col. 284. 
31 Rv Secretary of State for Foreign Affairs ex parte World Development Movement Ltd [1995] 1 All 
ER 611. 


32 s.1(1) Overseas Development and Co-operation Act 1980. 
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improving the lives of the poor. That is the legal advice that we have received, and that is the 
intention of the Bill. ; 


To which response Mr Streeter made the obvious point that: 


... the Secretary of State ... has ... given weight to my concern. Aspects of support will be 
defined as poverty reduction according to her opinion and other aspects will fall outside that 
definition. The Bill rightly gives her that discretion, but she will be giving a subjective opinion 
and one can anticipate a challenge to future DFID funding and support by well-intentioned, 
well-motivated people concerned that the Department is funding one aspect rather than 
another about which they feel passionate. I simply ask the Secretary of State to make sure 
that the Bill is robust enough to withstand judicial review. 


In the modern era of judicial review, there are no laws that are “robust enough to 
withstand judicial review” in the sense that it can be guaranteed in advance that a 
decision of a Minister — subjective or objective — will not be held to be ultra vires. 
Indeed, it could be argued that the wider and more unrestricted the discretion 
conferred on the Minister, the more likely it is that the courts will construct their 
own limitations to regulate the exercise of that power by the Minister. Thus, the 
flexibility which the Secretary of State is concerned to ensure for herself and her 
successors in providing development assistance to countries outside the United 
Kingdom may create a hostage to fortune for the future. 


The purpose and function of assistance under the Act 


The extent of the discretion conferred upon the Secretary of State may be seen by 
a closer examination of section 1 of the Act. Development assistance may be 
provided if the Secretary of State is satisfied that its provision is likely to contribute 
to a reduction in poverty. That is a subjective test. The Act does however go on to 
elaborate what development assistance means which might be thought to operate 
to limit the Secretary of State’s discretion. Development assistance means 
“assistance provided for furthering sustainable development”. “Sustainable 
development” in turn includes “any development that is, in the opinion of the 
Secretary of State, prudent having regard to the likelihood of its generating lasting 
benefits for the population of the country or countries to which it is provided.” 
Like a dam? A nuclear power station? A state-of-the-art air traffic control system? 
A striking new building to house a country’s Supreme Court? If all that has to be 
shown is the reasonableness of the Secretary of State’s opinion that such 
development is “prudent”? having regard to the “likelihood” of its generating 
lasting benefits to the population, then the draftsman will have gone a long way to 
overcome the Pergau Dam case. What do the words “prudent” and “likelihood” 
mean when applied to development? There are 31 synonyms for “prudent” is the 
Oxford Thesaurus while the Oxford Concise Dictionary defines “prudent” to 
mean: “acting with or showing care and thought for the future” with “likelihood” 
defined to mean “the act or state of being likely with “likely” defined to mean 





33 These points were not so sharply raised in the November 2001 debate. However, the then 
Secretary of State averted to them when she made it clear that matters such as good governance, 
democratic accountability, tackling corruption and mis-spending, a properly accountable security 
sector etc could still be supported. “The Bill does not in any way restrict the sectors in which we 
can work, but it requires the purpose of our effort to be to generate institutions and policies that 
will lead to the systematic reduction of poverty. That is the test.” (op cit, col. 281). 
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“such as well might happen”. Thus, the clear duty imposed on the Secretary of 
State by section 1(1) of the Act of 1980 has been replaced by a much more 
amorphous subjectively phrased duty under section 1 of the Act of 2002. Its 
Pergau Dam relief not poverty relief which is at the root of section 1. 

The concept of “sustainable development” is still in the process of being 
elaborated. There is no generally agreed definition though a point made by several 
speakers in the November 2001 debate is that the Brundtland” definition has been 
accepted as the standard international definition of sustainable development for 
some years and that it would have been desirable if that definition had been used 
in the Bill. Attempts to insert it in the Bill during Committee stage were 
unsuccessful. The White Paper on which the Act is based sets out some of the key 
points of the concept agreed at the UN Conference on Environment and 
Development in 1992: eradicating poverty; environmental protection; the vital role 
women play in development, and adds its own ‘spin’ by stating that sustainable 
development requires the management of four sorts of ‘capital’: created capital — 
infrastructure, buildings etc; natural capital — the environment and natural 
resources; human capital — human skills and capacity; and social capital — strong 
social relationships and institutions. 

The White Paper gives an important poverty-focused direction to sustainable 
development. DFID’s objectives are: 


1. Policies and actions aim to promote sustainable livelihoods which encompass: 


e sound policies and pro-poor economic growth 

e the development of efficient and well-regulated markets 
e access of poor people to land, resources and markets 

e good governance and the realisation of human rights 

e the removal of gender discrimination 


2. Better education, health and opportunities for poor people 
3. Protection and better management of the natural and physical environment 


Few persons anywhere would be found publicly to disagree with these objectives 
but that does not mean that there will be the same universal agreement on 
practical measures to implement them. If they are to be taken seriously by DFID, 
they serve to show how enormously difficult it will be both for countries hoping to 
receive development assistance from the UK to come forward with policies and 
programmes which meet the DFID criteria of sustainable development and for the 
Secretary of State to make non-contestable decisions on such policies and 
programmes. Most importantly, it raises in an acute form the issue of what to do 
about countries whose governments adopt policies and take actions that are at 
variance with these objectives and what limitations and controls, if any, are placed on 
the Secretary of State by the Act with respect to granting assistance to such countries. 





34 “The House should note that the courts found in the Pergau dam judgment, which shamed our 
country so deeply, that the powers in the existing legislation were so widely drawn that they 
caused the Minister to mislead himself into believing that he could use aid to back economically 
unsound projects. We would all agree that it is desirable to protect any future Minister of any 
conceivable alternative government from making such a mistake.” The Secretary of State for 
International Development, HC Deb 6 March 2001, col.160. Far from shaming the UK, it could 
be argued that the judgement was a striking affirmation of the ability and willingness of the courts 
to assert the primacy of the rule of law over political considerations and, as such, an excellent 
example for DFID to use when stressing the importance of access to justice and respect for the 
rule of law to all aid recipient countries. 

35 World Commission on Environment and Development (chairperson Gro Brundtland) 1985. 
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This is where the survey of the real world of aid and assistance in Africa is 
relevant. It is not to be supposed that the Secretary of State and her officials are 
entirely ignorant of this real world. This fact both explains, and provides the basis 
for the criticism of the structure of the Act. What we have is a mismatch between 
three ‘factors of aid’; factor 1 is the fine words of the White Papers which set out 
the new policies of DFID promising a concerted attack on poverty and the 
reduction of poverty in a measurable time; factor 2 is the real world of aid to 
Africa, which involves waste, inefficiencies, the misallocation and misuse of aid 
and clear evidence that aid is not achieving what it is designed to do; factor 3 is the 
Act which is designed to provide the legal framework for the implementation of 
the policies of the White Papers. 

The only way these factors can be reconciled is by a law which gives the 
Secretary of State very wide and hopefully unchallengeable powers to disburse aid 
as she thinks fit, so avoiding addressing the problem that she will be likely to be 
disbursing monies that she and her officials have a pretty shrewd suspicion will 
often be wasted or misused. She doesn’t wish to be tied down by a legal framework 
which imposes specific duties on her which will have all sorts of internal British 
legal and accountability implications. Far better to legislate for a more judge- 
proof version of the present system — glossy White Papers and lots of discussion 
papers for the development aid industry to read; non-legally binding development 
indicators to demonstrate how DFID is meeting its targets (or not as the case may 
be) and a cosy relationship with the Select Committee on International 
Development of the House of Commons which provides support for the 
Department — but where it does not and criticises the Department, nothing need 
change. An added advantage of this is that the cosy relationships between the 
Department and the outside world of the development aid industry — IF Is, the EU, 
other bilateral donors, UN agencies, the DAC of the OECD, senior officials of aid 
recipient countries*° — can also continue undisturbed. 

As a public lawyer and participant in the development aid industry, the author is 
uneasy at this approach to new legislation providing the legal framework for aid. 
It is not acceptable to propose legislation to Parliament authorising a Minister to 
incur public expenditure which is deliberately designed to make proper scrutiny of 
that public expenditure virtually impossible. Even if no public expenditure were 
involved, it is not desirable to grant a Minister such large and unstructured 
discretion that whatever the Minister thereafter does or does not do can be 
justified as being within the powers granted. It runs counter to one important 
element of the philosophy which one was given to understand was going to inform 
the aid programme; good governance which involves transparency, accountability 
and support for the institutions of civil society. How can such institutions either in 
the UK but more particularly in countries in Africa or elsewhere hold either the 
donor or the recipients of aid to account if the criteria for the granting of aid are 
so broad and open-ended? 

The Secretary of State prays-in-aid the example of the legal strait-jacket which 
the US Congress has placed on USAID as something to be avoided. There is 
however a considerable area of ‘drafting space’ between a legal strait-jacket which 
imposes “a lot of earmarking” of funds for particular countries and particular 
RUPPE and the open-ended discretionary powers accorded the Secretary of 





36 But Lot UK aid-related NGOs with which the former Secretary of State had a somewhat prickly 
relationship. See for instance her letter in The Guardian 5 June 2002 and her comment in her 
Guardian interview of 18 November 2002 that “if charity is an alternative to sustainable long-term 
development then it becomes a problem” 13. 
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State by the Act. This may be demonstrated by a discussion of two matters which 
were constantly raised in debates on the Bill, which were the subject of 
unsuccessful efforts in Committee stage in both Houses to incorporate references 
to them in the Bill and which go directly to the issues of the real world of aid raised 
in the first part of this article. 


Governance and human rights 


These two matters are good governance and human rights. The Secretary of State 
conceded in both Second Reading debates that there is a connection between 
poverty reduction and good governance. In the White Paper which provides the 
policy basis for the Bill there is an explicit undertaking that the government will 
deploy its development assistance to: 


spread the values of civil liberties and democracy, the rule of law and good governance, and 
foster the growth of civil society 


protect and promote the full enjoyment of all human rights?’ 


In the second White Paper on the overarching theme of Eliminating World Poverty 
— Making Globalisation Work for the Poor,’ there is an even more explicit focus 
on good government and a rights based approach to development. Chapter 2 
entitled Promoting Effective Governments and Efficient Markets sets out what an 
effective government is: 


.. effective governments ... are both competent in carrying out their basic functions and 
more accountable, responsive and democratic, with a bigger voice for poor people in the 
determination of government policy. 


A key function of governments is the provision of law and order. And this is also a priority 
for the poor ... 


Safety and security depend on the fair and effective enforcement of the rule of law — to 
protect the rights of individuals against each other and against the state and to uphold 
contracts. 


The spread of democratic structures represents a crucial advance. 


Making political institutions work for poor people means helping to strengthen the voices 
of the poor and helping them to realise their human rights.*° 


At the end of this chapter the White Paper states: 


THE UK GOVERNMENT WILL: 


e Promote political reform including support for inclusive, accountable and representative 
systems of government which also respect the human rights of the poor. 


Reading the two White Papers, it is hard not to come to the conclusion that 
DFID is moving, albeit hesitantly, in the direction of Amartya Sen’s 





37 Cm. 3789, para 3.50. 

38 Cm. 5006, HMSO, 2000. 

39 Ibid, paras 51, 54, 55, 69, 70. 
40 Ibid 33. 
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position that development is a process of expanding the real freedoms that people 
enjoy: 


Development requires the removal of major sources of unfreedom: poverty as well as 
tyranny, poor economic opportunities as well as systematic social deprivation, neglect of 
public facilities as well as intolerance or overactivity of repressive states.*! 


In what adverse way would the present .or any future Secretary of State have been 
hamstrung in the provision of assistance by the insertion into the Act of a 
provision emphasising that one criterion for the provision of assistance would be 
both its contribution to the furtherance of good governance and support for 
human rights as defined in the White Paper and by the existence of evidence that 
the recipient government was committed by actions as well as words to those 
aims? Would not such a statement be a considerable morale booster and of 
practical assistance to politicians, public servants, institutions of civil society, 
private consultants etc within aid recipient states who are committed to those 
values and would welcome support in their efforts to institutionalise such values in 
their own governments and civil societies. 

What criticisms could be made against such an approach? From the British 
perspective, it was argued that it would unnecessarily tie the hands of the Secretary 
of State. Thus Lady Amos in fending off proposed amendments to the Bill in the 
House of Lords to add in an explicit reference to take account of a nation’s human 

‘rights record when determining whether to provide assistance: 


The Department for International Development has adopted a rights-based approach to 
development. The policy is set out in detail in the target strategy paper, Realising Human 
Rights for Poor People. 


In considering whether and how to reflect that approach in the Bill, we need to bear in 
mind two issues: whether the Secretary of State is bound to respect human rights when she 
exercises her powers; and whether she can or should be required to make human rights an 
issue in the decision-making process under the Bill. I assure my noble friend that we do not 
take our commitment to human rights as read. Section 6 of the Human Rights Act, 1998 
makes it unlawful for any public authority to act in such a way that is incompatible with a 
convention right. It would be unnecessary and inappropriate to repeat such a requirement in 
the Bill. 


...1 do not agree that the Bill should include a requirement for the Secretary of State to take 
account of a government’s human rights record in determining the nature and scale of 
assistance for its people. That would cut across the primacy of the overarching requirement 
of poverty reduction and the welfare purpose. The Government strongly believes that the 
needs of people in developing countries must be the driving force behind the choice of form 
of assistance. 


There are also practical difficulties in adopting an explicit human rights focus in the Bill. 
Any requirement set down in legislation would be likely to prove a blunt instrument in 
dealing with the wide range of countries and circumstances that we face. For example, we 
would risk constraining the Secretary of State to withhold assistance from a government who 
were making substantial progress in reducing poverty and achieving human rights while 
perhaps failing to meet international human rights standards in a single area. 


It may be thought a little unfair to subject a speech given in reply to a debate on 
the Committee stage of a Bill to a detailed analysis but it may be doubted whether 





41 A. Sen, Development as Freedom (Oxford: OUP, 2001) 3. 
42 HL Debates 16 July 2001, cols. 1287, 1288. 
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this speech was an off-the-cuff one and it was clearly designed to be a statement of 
government policy on how the new law would be applied. There appears to be 
some confusion not to say conflict between the first two and the last two above 
quoted paragraphs or if there isn’t, the third paragraph is a revealing statement on 
how the Secretary of State intends to exercise her human rights responsibilities 
under the Human Rights Act. 

While it might have been politically permissible in the past to provide aid and 
assistance to governments with dubious records on respecting human rights, the 
enactment of the Human Rights Act, 1998 (HRA) in the United Kingdom now 
makes such a course of conduct much less acceptable. Does it make it illegal? Lady 
Amos suggested that there were two issues to be considered here; whether the 
Secretary of State was bound to respect human rights when she exercised her 
powers; and whether she can or should be required to make human rights an issue 
in the decision-making process under the Act. It is difficult to see the distinction 
being made here. If the answer to the first question is ‘yes’ as it must be now, then 
the answer to the second question must also be ‘yes’ since a decision-making 
process by the Secretary of State under section 1 of the Act, i.e. whether to provide 
development assistance, is exercising her powers under the Act. To provide 
assistance to a government without considering the human rights record of that 
government or to provide assistance to a government notwithstanding its adverse 
human rights record, considered as a whole, would breach the HRA. To that 
extent, Lady Amos is right; there is no need to put a specific reference to human 
rights in the Act since the Secretary of State is already bound by the HRA. 

Lady Amos is however wrong insofar as she seemed to suggest that the human 
rights record of a government need not have regard paid to it in “determining the 
nature and scale of assistance to its people”. Whether the Secretary of State likes it 
or not, the ‘overarching requirement’ of government decision-making now is 
compliance with the HRA and this means, at its lowest, that human rights 
considerations must have regard paid to them in any decision-making process. 
Thus despite the best efforts of the draftsman and the Department to make section 
1 ‘judge-proof’, a decision by the Secretary of State to provide development 
assistance to a particular country, even if not to the government of that country, 
taken in disregard of the adverse human rights record of that government towards 
the people targeted by the assistance, will be open to challenge on the ground that, 
given the adverse human rights record of that government towards that part of the 
population, any assistance of any kind cannot on any objective grounds be 
considered likely to contribute to a reduction in poverty of that targeted part of 
the population since all the evidence is that the government will not allow them to 
benefit from any such assistance. An obvious example of such a case would have 
been aid to women’s groups in Afghanistan during the rule of the Taliban. Other 
possible examples would be assistance to certain non-Muslim sections of the 
population of Sudan or MDP supporters or presumed supporters, i.e. famine relief 
in Zimbabwe. 

A particular problem here is humanitarian assistance. This is catered for by 
section 3 of the Act and is not bound by any requirement that such assistance 
contribute to the relief of poverty or the furtherance of sustainable development. 
On Lady Amos’s analysis, human rights consideration would, at the very least, 
have to be “respected” i.e. have some attention paid to them, when the Secretary 
of State exercises her powers under the Act and on the analysis presented here, this 
means when she is determining whether to provide assistance under section 3. 
How might this operate in practice? Take the crisis over the lack of food in 
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Southern Africa. Consider this comment by Sen in discussing famines and their 
prevention: 


The political economy of famine causation and prevention involves institutions and 
organizations, but it depends, in addition, on perceptions and understandings that 
accompany the exercise of power and authority. It depends in particular on the alienation 
of the rulers from those ruled. Even when the immediate causation of a famine is quite 
different from this, the social or political distance between the governors and the governed 
can play a crucial role in the nonprevention of the famine... 


Another set of examples comes from sub-Saharan Africa, which has been plagued by 
persistent famines since the early.1970s. There are many factors underlying the famine- 
proneness of this region, varying from ecological issues to climatic deterioration ~ making 
crops more uncertain — to the firmly negative effects of persistent wars and skirmishes. But 
the typically authoritarian nature of many of the sub-Saharan African polities also has had 
much to do with causing the frequent famines. 


.. [T]he process of preventing famines and other crises is significantly helped by the use of 
instrumental freedoms, such as the opportunity of open discussion, public scrutiny, electoral 
politics and uncensored media.” 


In the case of the current food shortage crisis, the countries in Southern Africa hit 
by food shortages and famine are those with severe good governance and human 
rights problems — authoritarianism, rigged elections, corruption, civil war — while 
the two democratic countries with good records on governance and human rights 
~ South Africa and Botswana — have avoided food shortages. Most significant 
here is Zimbabwe which Sen contrasts, along with Botswana, as two countries 
which suffered large declines in food production between 1979 — 81 and 1983 — 84 
yet did not suffer famine with Sudan and Ethiopia which suffered smaller declines 
in food production but had massive famines: 


Had the governments in Botswana and Zimbabwe failed to undertake timely action, they 
would have been under severe criticism and pressure from the opposition and would have 
gotten plenty of flak from newspapers. In contrast, the Ethiopian and Sudanese governments 
did not have to reckon with those prospects, and the political incentives provided by 
democratic institutions were thoroughly absent in those countries. 


Zimbabwe has now joined the ranks of the non-democratic countries and it is no 
coincidence that food shortages and famine are extremely serious in that country, 
and are being exacerbated by the Zimbabwean Government’s politicisation of 
famine relief with the denial of food aid to opposition areas and supporters. 

In such circumstances, what should the response of the British Government be 
to humanitarian assistance to Southern African countries, taking account of its 
obligations under the HRA? First, if any such assistance is to be provided, it must 
by-pass the institutions of bad governance and be made available via NGOs, UN 
agencies (provided that they too by-pass the institutions of bad governance) or 
directly by local DFID officers. Second, the Government is under a duty to take 
steps to ensure that the EU aid bureaucracy also follows the same approach to the 
provision of humanitarian assistance to these countries. Third, the Government is 
also quite within its lawful authority both under the Act or indeed independent of 
the Act, vigorously and continuously to press the governments of famine-hit 
countries to take steps as a matter of urgency to move rapidly towards 
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implementing all those principles of good governance and respect for human 
rights set out in Eliminating World Poverty — Making Globalisation Work for the 
Poor on the clear basis that doing so is a key step towards famine prevention. 
Fourth, the Government should explicitly reject any argument from leaders of 
those countries that dealing with famine must take priority over everything else 
especially moves towards good governance and respecting human rights. It should 
be made clear that failure to pursue the good governance agenda will affect not 
merely the continuance of development assistance but also humanitarian 
assistance. The British Government should make plain that it accepts the 
connection between famine prevention and democracy so that it would not be 
complying with the HRA if it continued to provide humanitarian assistance in 
countries where the culture and practice of bad governance positively contributes 
to the prevalence of food shortages and famine. 

There will always be a fine judgement to be made on whether to provide aid to a 
government with a poor record on poverty reduction, good governance and 
human rights. The insertion of specific provisions into the legislation on the latter 
as well as the former would have made it plain that, in the eyes of the British 
Government, the two issues are tied together and this would have assisted future 
British Governments in their negotiations with such governments and as noted 
above, strengthened organisations within the country concerned with these issues. 
However, as Lady Amos has made clear, even without such provisions explicitly in 
the Act, the government is under an obligation to consider human rights in its 
exercise of powers under the Act. This point needs to be stressed very strongly. 
Insofar as the Secretary of State wished to preserve her discretion to provide 
development, or indeed humanitarian, assistance to a government with a bad 
record of governance and respect for human rights, e.g. Myanmar or Zimbabwe, 
as Lady Amos implied the Act will empower her to do, the analysis offered here is 
that human rights considerations have to have regard paid to them irrespective of 
what the Act says and these considerations provide legally enforceable conditions 
and limitations on the Secretary of State’s exercise of her discretion under the Act. 

To have made explicit an obligation to have regard to human rights 
considerations in determining whether to provide development and humanitarian 
assistance under the Act might give rise to criticisms from recipient governments 
and this too might have influenced the decision to resist such an obligation being 
inserted in the Act. Inevitably, such criticisms would have focused on the theme of 
‘interference with sovereignty’ broadening out into a more generalised criticism of 
attempts by ‘Western’ governments to impose, via so-called international 
standards or international law, their versions of what good governance requires, 
not for the benefit of the poor of developing countries, but for the benefit of 
globalisation and the better protection of foreign investments in such countries. 
Such criticisms could however in any event point to the fact that the stress on good 
governance is in the White Paper on globalisation; that there is explicit reference 
to “the absence of an effective rule of law is a barrier to the proper functioning of 
a market economy, a deterrent to domestic and foreign investment’ and that the 
British Government’s first commitment at the end of chapter 2 of that Paper is: 


e Work to promote effective systems of government and efficient markets in developing 
countries 
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There seems little point in denying the central thesis of this line of criticism: that 
the provision of aid on any terms or for any purpose determined, in the last resort, 
by a donor is an infringement of the sovereignty of the recipient nation. It’s a bit 
late in the day however for recipient nations to complain about this. Given the 
evidence of the past, it is entirely unrealistic to suppose that there will ever be a 
time in the future when substantial amounts of aid will be given without some 
limitations on its use and that this will have an effect on the freedom of recipient 
governments to do as they see fit with the monies at their disposal and to their 
citizens. Such limitations are already in the Act and it may be doubted whether 
there will be many countries which will forgo aid because it is tied to poverty 
alleviation.*© To have inserted explicit reference to good governance and human 
rights in the Act would not have altered either the force or paradoxically the 
irrelevance of possible criticisms from recipient governments. 

Nor should one be particularly fazed by the criticisms that: 


Although often clothed in the garb of international law, the scripture [of good governance] is 
simply one of a particularized global standard to be implemented within national 
territories. 


To require some basic principles of good governance to be adhered to as a 
condition of receiving British aid might facilitate foreign investment but it will also 
likely facilitate the furtherance of the five instrumental freedoms which Sen 
identifies as tending “to contribute to the general capabilit ty of a person to live 
more freely but they also serve to complement each other.””? These five freedoms 
themselves incorporate elements of good governance as set out in the White 
Papers. 

Au fond, the underlying concern about a specific reference to good governance 
or human rights being incorporated into the Act was, it is suggested, the fear of 
judicial review. We have noted that the present formulation of the power of the 
Secretary of State to provide assistance is clearly designed to reduce the 
opportunities for a judicial challenge to the exercise of those powers. To make 
specific reference to good governance and human rights not merely as a purpose of 
assistance but as a pre-condition of assistance would be to invite challenges to 
decisions on the grounds both that the pre-conditions do not exist and that 
assistance is unlikely to contribute to the realisation of good governance or 
protection of human rights. Furthermore, the judiciary might well be more 





46 However, “The 21% century demands equality of people. If whites think they are superior, we 
condemn them and reject them. We are equal to Europe and if you don’t think that, then to hell 
with you. You can keep your money. We will develop our Africa without your money.” President 
Sam Nujoma, UN Earth Summit as reported in New African, October, 2002. 

“I told them off. We are tired of insults [from] these people. I told them they can keep their 
money ... that these political good governance, human rights, lesbians etc, that they want to 
impose on our culture, they must keep those things in Europe ...”. President Sam Nujoma at a 
pes conference in Windhoek as reported in New African, October 2002. We should do President 

ujoma the courtesy of assuming he knew what he was saying and meant what he said and cease 
all aid to Namibia. 

47 M. O. Chibundu, ‘Law in Development: On Tapping, Gourding, and Serving Palm Wine’ (1997) 
29 Case Western Reserve Journal of International Law 167, 222-223. 

48 The five instrumental freedoms are “(1) political freedoms, (2) economic facilities, (3) social 
opportunities, (4) transparency guarantees, (5) protective security.” Sen, op cit 38. Note also this 
reply to arguments about the particularism and cultural separatism of human rights: “This book 
is informed by a belief in the ability of different people from different cultures to share many 
common values and to agree on some common commitments. Indeed, the overriding value of 
freedom as the organizing principle of this work has this feature of a strong universalist 
presumption.” 244. 
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inclined to listen to arguments about good governance and human rights 
than about poverty reduction since the former are, broadly, more in their line 
of business. 

This then brings one to the question of how to determine the state of good 
governance in a country. How to avoid judges determining these matters? The 
basis of a solution already exists. In respect of each country in receipt of aid from 
DFID, the Department publishes a triennial Country Strategy Paper (CSP) which 
summarises the development situation in the country concerned and how the 
Department aims to contribute to achieving international development targets 
within that country. This paper could be the vehicle for a more explicit assessment 
of the state of governance and human rights in countries in receipt of assistance. A 
set of good governance indicators could be developed; a good governance audit 
prepared by a joint British/local mission should be prepared to assess the state of 
governance by reference to the indicators and that report should form the basis for 
the CSP assessment. It would be most unlikely that any court would attempt to 
second guess any such assessment. The good governance indicators could also be 
part of the published objectives of the Department which the Secretary of State 
has indicated may be used by the International Development Committee of the 
House of Commons to enable that Committee to call the Department to account. 
Any such report would be published and available not only in the UK but in the 
country for which it had been prepared, thus itself contributing to the processes of 
good governance. 


Conditionality under the Act 


Arising out of the matter of good governance, an important secondary issue is 
conditionality. To what extent should the broad heads of possible conditions on 
the provision of development assistance be set out in the Act. Section 7 of the Act 
provides that: 


The Secretary of State may provide assistance under this Act on such terms and conditions 
(if any) as he may determine. 


We have seen that there are problems with conditions on assistance; they are 
difficult to enforce; there is a general unwillingness to comply with them unless 
they are in the interests of those who have to comply with them and ‘interests’ here 
refer much more to internal political concerns than to pleasing the donors or IFIs; 
and, in any event, there seems to be a general reluctance on the part of donors and 
IFIs to take them too seriously. The absence of any substantive provisions on 
conditions in the Act is a clear indication that conditions will continue to be 
regarded as part of the political bargaining process over both the provision of 
development assistance and its continuance; the very approach that the evidence 
suggests is the worst of all possible worlds. Was there not a case for providing at 
least some public indication in the Act of the broad areas on which conditions 
could be attached to assistance in order to advance the overall purpose of 
providing development assistance: poverty reduction? 

On this, British public law practice points both ways. In town and country 
planning legislation for instance, local planning authorities are by section 70 of the 
relevant Act empowered to grant planning permission “subject to such conditions 
as they think fit”. Section 72 however gives authorities specific powers to attach 
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certain kinds of conditions to a planning permission. In the case of the mineral 
working however, the same Act in Schedule 5 sets out a very detailed set of 
conditions that are required to be attached to any successful application for the 
winning and working of minerals. Clearly, the nature of the activity to be pursued 
and the extent to which it might have long-term deleterious effects on the 
environment affect the degree of discretion which is accorded local planning 
authorities. In the case of environmental legislation, the trend is to provide less 
generalised open discretion; environmental authorities are given more legislative 
guidance and direction as to what kind of matters should be made the subject of 
conditions. 

Nothing then in the theory or practice of British public law would have ruled 
out some indication in the Act of matters on which conditions could be imposed 
on the provision of assistance. These would be directed to pinpointing matters 
which would need to be addressed if poverty reduction were to be advanced. They 
might include matters connected with human rights, non-discrimination against 
women and other disadvantaged groups, sustainable development, accountability, 
transparency, grappling with corruption, free and fair elections, non-discrimina- 
tory access to society’s resources — education, housing, land, medical facilities etc. 
In many respects, such possible conditions might do little more than mirror 
existing provisions in a country’s constitution. 

This is a somewhat negative case for setting out in the Act some key substantive 
matters on which conditions may be attached to aid and assistance — nothing in 
law prevents it. But there is a positive case. We are dealing here with substantial 
sums of public money being made available in circumstances and to countries 
where sums made available in the past have often been misused. The onus must be 
on those who would argue not only that that the terms and conditions on which 
assistance is to be disbursed must be kept confidential but also that the nature of 
the matters which might be the subject of conditions must also be kept confidential 
and entirely at the discretion of the Secretary of State to justify their position. 

The matter of conditions has now been brought into sharp focus by the 
suggestion by some elements in the Government that conditionality on aid should 
be used in connection with asylum seekers from aid recipient countries: aid should 
be made dependent on curbing and cooperating in fighting illegal migration and in 
taking back nationals who had been refused asylum. The former Secretary of State 
made her position clear that, under the Act, such conditions would be illegal since 
any such conditions on development assistance must be related to the purpose of 
that assistance which is the reduction of poverty. The argument about the possible 
use of such conditionality is being deployed at the EU level where as much as 30% 
of British aid is spent annually through the EU’s development programmes and is 
put in terms of encouraging good governance, fighting corruption, developing 
accountable policing and an independent judiciary. The former Secretary of 
State’s argument put forcefully on debates in the Bill in the House of Commons 
was and is that assisting the development of good governance can only be justified 
in terms of the new law if it can be related to the reduction of poverty. 
Development assistance cannot be made available to further good governance as 
an end in itself. 

Two important legal issues are raised by this dispute about conditionality. First, 
if, as was admitted by the Secretary of State and is stated explicitly in the White 
Paper on globalisation, there is a connection between good governance and 





49 The Guardian, 18 June 2002, 13. 


© The Modern Law Review Limited 2003 593 


The Modern Law Review [Vol. 66 


poverty reduction, it would be very difficult to divide assistance to support good 
governance into that which was a contribution to poverty alleviation and that 
which was not. A non-corrupt and efficient judiciary for instance will no doubt 
help the commercial community to resolve their disputes more quickly but the 
same judiciary will also provide better dispute resolution for the land and family 
disputes of the poor. Even more so will this be true of an efficient and non-corrupt 
police force. So the Secretary of State’s argument was by no means watertight or, 
dare it be said, ‘judge-proof’. Precisely because so much about development 
assistance in the Act depends on the Secretary of State’s opinion or satisfaction 
and not on objective criteria, she would be on weak ground in arguing that 
assistance to aid recipient governments to bolster good governance in the specific 
area of immigration controls could not, as a matter of law, as opposed to a matter 
of her personal opinion, be /ikely to contribute to a reduction in poverty. 

The second issue is this. It is by no means clear that the monies made available 
by the British Government to the EU for the EU’s development programme is 
impressed with the same statutory duty as is the British development assistance 
programme is: viz. that it can only be used where it is likely to contribute to a 
reduction in poverty. There is no specific provision in the Act to provide for 
monies to be made available to the EU for its development programme unless it is 
section 8 headed “Arrangements with third parties” which empowers the 
Secretary of State to enter into arrangements with “one or more other persons” 
to secure that such assistance which she is empowered to provide under sections 1 
to 4 of the Act is provided by those other persons. This section is however more 
apt to deal with the ‘arrangements’ made with, e.g. universities, consultancy firms, 
NGOs to exercise the Secretary of State’s powers under sections 1 to 4 than with 
the annual transfer of more than one billion pounds of taxpayers’ money to the 
EU for its development programme. Although money made available to the EU 
for its development programme counts as part of the British aid programme, it is 
more likely that such money is transferred direct from the Treasury to the EU so 
by-passing the provisions of section 1 of the Act. Thus while the “Cotonou 
Agreement”, signed between the European Union and 77 African, Caribbean and 
Pacific countries in June 2000 now has poverty reduction as a central objective, as 
does the EC’s new development policy statement”,~° the precise interpretation to 
be put on both the Cotonou Agreement and the policy statement would be for the 
organs of the EU to determine. The Secretary of State would have no veto power 
on the EU determining to use its aid programme as part of its effort to tackle 
illegal migration. 

The issue of illegal migration shows up the disadvantages of leaving the matter 
of conditions so open-ended in the Act. To have provided some details in the Act 
would have improved accountability of the Department to Parliament via the 
Committee on International Development if that Committee could have oversight 
of the attachment or non-attachment of conditions and compliance or non- 
compliance therewith. It might in some cases have a salutary effect on the 
government of the country concerned if it knew that its failure to comply with a 
condition on some grant from DFID was likely to be publicised and discussed in 
Parliament in the UK and made the subject of an adverse report.*! It would 





50 Cm 5006, para 327. 

51 See The Guardian 14 June 2002 for a report that the Government of Tanzania was trying to block 
the publication of the (then) impending highly critical report of the International Civil Aviation 
Organisation to the World Bank on the acquisition by the Government of Tanzania of the British 
air traffic control system because of the embarrassment it would cause that Government. 
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strengthen the position of DFID itself in negotiations with such a government and 
in intra-governmental negotiations within the British Government. It would 
unquestionably assist institutions of civil society both in the UK and in the aid 
recipient country to call their respective governments to account for failures to 
comply with, monitor, enforce, or take some remedial action where conditions 
were being ignored. The White Paper on globalisation supports this position: 


There needs to be greater transparency in the operation of all development programmes. 
Developing country governments should be involved in deciding how funds are allocated and 
kept informed on commitments, disbursements and missions. And reviews of programmes 
should be broadened beyond other development agencies to representatives of developing 
countries and civil society. (Italics added) 


The UK Government will follow these principles in our own programmes ... We will also 
encourage independent evaluations of the effectiveness of development agencies.* 


How can these principles be followed, how can greater transparency be achieved, 
how can civil society be involved if the details of the operation of development 
programmes are deliberately kept secret with respect to such crucial matters as the 
terms and conditions on which aid is provided? Indeed, it seems extraordinary that 
the White Paper should suggest that developing country governments should 
become more involved in the management of aid programmes when the Act to 
implement the White Paper is designed to make it more difficult than hitherto for 
British civil society and Parliament to get to grips with such programmes by 
broadening the discretion of the Secretary of State to provide development 
assistance through basing all such decisions on the subjective opinion of the 
Secretary of State. 

A corollary of these proposals is that in order to facilitate Parliament’s scrutiny 
of the work of DFID, the Department should have been put under a statutory 
duty to do what it is in fact doing, namely produce an annual report on its work 
with a fair amount of detail on major projects and programmes and conditions 
attached thereto which would be required to include the “strong output objectives 
that contribute to fulfilling international development targets” so that “the House 
can ... effectively call us [the Department] to account through the Select Committee 
and by comparing our performance with the published objectives.”°? Here again, 
this would be in keeping with the drive to create greater transparency in the 
operation of development programmes; a legal duty to be open via the publication 
of an annual report would replace an administrative discretion to publish. 


The missed opportunities of the Act 


What is being argued here is quite simply that the International Development Act 
has missed an opportunity to create a legal framework for development aid that 
would ensure that DFID practices what its White Papers preach. The messages 
from these Papers is that governments in the developing world need to be more 
transparent in the way they allocate public revenues; need to produce more 
information to enable people to understand and if necessary challenge government 
decisions; need to develop their legal and judicial systems to facilitate the people’s 





52 op cit paras 318, 319. 
53 HC Debs, 6 March, 2001, col. 163. 
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opportunity to protect their rights if necessary against the state; and need to 
involve their citizens in reviewing how aid programmes are developed and 
managed. Since 1997, the new Department of International Development has 
made great strides in trying to further these policies in aid recipient countries; in 
trying to encourage other donors and IFIs to go down the same route; and, by a 
major programme of departmental publications, stimulate informed debate within 
the UK on development aims and objectives. 

This makes it all the more disappointing that when it came to legislation, the 
Department adopted the narrowest possible role for the law — give the Minister the 
power to do what she wants, how she wants, when she wants — rather than develop 
a law to demonstrate how a law can be drafted and used to advance the aims of 
policies. Such a law could have strengthened the Department and the legitimacy of 
the aid industry; more importantly, it could have provided law-based assistance 
for all those in aid recipient states who wish to call their governments to account 
for the way aid money is allocated and spent and need some external assistance in 
this regard. What is not sufficiently understood by most officials in DFID (or 
elsewhere in the British Government) is the continued central role that the 
example of the British Government and British law making play in African 
governance and law making. Laws which cut down on transparency and increase 
governmental powers in the UK are used as models by governments in 
Anglophone Africa, while the conventions, such as they are, which might 
moderate the practical operation of such laws, are not imported. 

The basic question on the Act that must be asked is this: given the real 
world of development assistance (admittedly as seen through the eyes of one 
person though with some considerable knowledge and experience of that world) 
outlined in the first part of this article, has the International Development 
Act, 2002 created a legal framework which will require the Secretary of 
State to ensure, and Parliament and civil society to call the Secretary of State to 
account if she does not so ensure, that British public funds committed to 
development and humanitarian assistance are used effectively and for the purpose 
for which they were provided and not misspent or stolen by public officials in 
the countries to which they are committed; are not committed to governments 
which, or countries whose governments, are so far in breach of basic human rights 
that to provide funds to such governments or countries would be to breach the 
HRA; that where funds are spend in breach of any conditions subject to which 
they have been granted, those conditions are in the public domain so that an 
explanation can be required by Parliament as to why compliance is not being 
required; in short, that human rights, accountability and transparency with 
respect to development are being advanced by British law? The answer, 
regretfully, has to be ‘No’. 

Rather than a legal framework for development assistance, we have to rely on 
the ‘benign imperialism’ of a Secretary of State.*4 She (or he) will decide who gets 
what, how and when, subject to what conditions and whether, if there are 
conditions, these are to be complied with and if not what, if any, sanctions are to 
apply, and it will be her (or his) opinions and satisfaction that will be the 
determining factor in all these matters. In this respect, the legal framework created 
by the International Development Act is more reminiscent of old colonialism than 
modern democratic government for if there were any one characteristic that 
marked out the colonial legal system, it was the very broad and virtually 





54 Richard Dowden (2002) Claire Short, Prospect, May 42. 
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unchallengeable powers given to the British Government and its colonial officials 
with respect to its functions in governing the colonies.” It was only towards the 
end of the colonial era that some limitations began to be placed on these powers 
both by colonial constitutions” and by the courts in Britain.” The willingness of 
the court in the Pergau Dam case to extend judicial control to development 
assistance has then been met by an attempted re-assertion of colonial-style 
governance with respect to the exercise of powers in countries in receipt of 
development assistance. What else is the Secretary of State’s decision to ‘punish’ 
Tanzania by withholding £10 million of aid because of the decision by the 
government of that country to purchase an air traffic control system which a 
majority of the British cabinet, however misguidedly, had agreed could be sold to 
the country? *8 

This brings one back to a point made at the end of the first part of this paper 
which may be repeated here now that the key parts of the new Act have been 
discussed: the continued government-to-government aid relationship in which 
enormous sums of money are transferred from the British Government to 
recipient governments and officials in Africa on the basis of a very wide discretion 
exercised by officials in the British Government is part of the problem rather than 
part of the solution to more effective disbursement and use of aid and assistance in 
Africa. This conclusion was arrived at on the basis of a survey of the real world of 
development assistance where we saw how much aid money has over the years been 
wasted, misspent and stolen by recipient governments, and how much pressure from 
those same governments and their naive supporters in the donor countries is applied 
to continue with the ancient regime from which the public sector elites — the political 
aristocracy — in recipient countries have benefited so hugely. 





55 For a specific case study, Y. P. Ghai and J.P.W.B. McAuslan Public Law and Political Change in 
Kenya, (Nairobi: OUP, 1970), especially Part I and for a general overview of the subject, C. 
toon” The African Colonial State in Comparative Perspective (New Haven: Yale University Press 
1994). 

56 “These institutions [colonial legislature and executive] ... for a long time hid the reality of the 
power situation. They gave the appearance of democracy and of the association of the people and 
their representatives with the executive in policy and administration. In practice power remained 
with the Governor and the Colonial Office until just before independence and while the exercise of 
this power was to a certain degree influenced by pressures resulting from the democratisation of 
institutions, the Governor’s discretion was still wide.” Ghai and McAuslan, op. cit. 78. 

57 E.g. ex parte Mwenya [1959] 1 WLR 767 where the Court of Appeal determined that the writ of 
habeas corpus could be issued by the British courts both to a colony and a protectorate. This more 
or less set aside the old case of R v Crewe ex parte Sekgome [1910] 2 KB 576 which determined 
that the detention of a resident native by the executive government of a Protectorate was an Act of 
State that neither a local court nor an English court could enquire into whether by means of the 
writ of habeas corpus or otherwise. 

58 It may be that there is a condition on the financial assistance being provided to Tanzania that the 
Government of Tanzania will not spend debt relief money, either directly or indirectly, on such 
artefacts but in the absence of any publicity on conditions, how are we to know? Some members of 
the British Government claimed that the air traffic control system will help increase Tanzania’s 
tourist potential and so, presumably, contribute to the relief of poverty through the creation of 
employment. Is that so demonstrably incorrect that the ‘fine’ is as a matter of law, justifiable? To 
withhold development assistance already promised on the ground that some other expenditure of 
the recipient government will be unlikely to contribute to poverty reduction would be difficult to 
defend under the Act unless a condition attached to the development assistance so provided. If it 
did, then the Act truly does give the Secretary of State colonial gubernatorial powers over aid 
recipient states. See the two interesting articles from an international perspective arguing that this 
neo-colonial approach is indeed the one being followed by IFIs: A. Anghie, “Time Present and 
Time Past: Globalization, International Financial Institutions and the Third World” (2000) 32 
Journal of International Law and Politics 243; D. P. Fidler, “A Kinder, Gentler System of 
Capitulations? International Law, Structural Adjustment Policies and the Standard of Liberal, 
Globalized Civilization” (2000) 35 Texas International Law Journal 385. 
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What was suggested too is that the aid industry in donor countries is by and 
large also quite comfortable with the ancient regime and doesn’t want any 
significant institutional changes in the way aid is disbursed or accounted for. Does 
not the International Development Act provide the best possible evidence that this 
is so at least from the British perspective. Policies may have changed but the 
institutional structure of development assistance has not changed; the new Act has 
not provided for any change; nor is there any real evidence on the ground that 
there have been changes. The author worked for ODA — the predecessor of DFID 
—in Tanzania and Lesotho in 1995 and 1996; he has worked for DFID in Uganda, 
Tanzania and Lesotho since 1998. Apart from some devolution of financial 
responsibility from London and regional DFID offices to country DFID offices, 
the administration of British bilateral development assistance is unchanged. It is 
still overwhelmingly a government-to-government arrangement.” 

In one significant respect however, matters may have got worse or at least have 
the potential to get worse owing to a fundamental change in British development 
assistance policy, explained in the December 2000 White Paper — Eliminating 
World Poverty — Making Globalisation Work for the Poor. After explaining the 
importance of the new approach to structural adjustment — the development of 
nationally owned poverty reduction strategies via a poverty reduction strategy 
plan (known in the development industry as a PRSP) “drawn up by a developing 
country government in consultation with its civil society” which “‘is intended to 
become the basis for all concessional resource flows from the World Bank and the 
IMF and other development agencies”? the White Paper goes on: 


If assistance is to help developing countries reduce poverty in a global economy, there needs 
to be a real improvement in the way that assistance is delivered. That means reducing 
support for stand-alone projects, and increasing support for sector-wide reforms. Where 
governments have a strong commitment to poverty reduction and good policies in place, it 
means moving towards providing financial support directly to recipient government budgets 
using their own systems. (italics added) 


It also means helping to strengthen developing country planning, financial and procurement 
systems to provide the assurances necessary to enable development agencies to provide such 
direct budgetary support. Development agencies should simplify and harmonise their own 
procedures to reduce the burden imposed on developing countries. This will assist in building 
government systems that prevent corruption. 


To put it at its lowest, this is a very high risk strategy. More money is to be 
provided directly to developing country governments via programme aid with 
fewer controls attached: “over-prescriptive aid conditionality has a poor track 
record in persuading governments to reform their policies.”©* What is to replace 
conditionality? The White Paper is silent but the devolution changes to DFID 
country offices alluded to above may give a clue. A 1996 US report on the future 





59 This is not a peculiarly British phenomenon. Consider the following statement based on a study of 
the aid practices of seven donors and seven recipient countries in Africa: “‘...[A]id modalities have 
changed remarkably little since independence more than 30 years ago, even though aid agencies 
have been among the most studied, criticized, and reorganised agencies in donor governments. 
The pendulum has swung between program aid and project aid, for example ... but in general the 
project cycle and the mechanisms for providing technical or financial assistance have evolved little 

. Donors still place priority on “moving money” and meeting often rigidly defined 
implementation targets, and recipients still seek to maximise aid inflows regardless of whether 
they correspond to development priorities.” N. van de Walle and T. A. Johnson, Improving Aid to 
Africa, (Washington D.C.: Overseas Development Council, 1996) 15. See too Easterly, op cit 116. 

60 Cm 5006, paras 306, 307. 

61 op cit paras 314, 315. 

62 op cit para 309. 
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of multilateral development banks suggested greater decentralization of respon- 
sibilities to field offices, arguing that this would facilitate the day-to-day conduct 
of business between the banks and developing country governments. Killick and 
colleagues agree and note that DFID has gone in this direction: 


Through the cultivation of personal contacts and more intimate understanding of local goals 
and constraints, field offices are more likely to exert influence and avoid the imposition of 
inappropriate headquarters-designed conditions. However, there is a down-side: the danger 
that in consequence of their superior local knowledge, and their close contacts with local 
policy-makers, field offices may ‘go native’, becoming advocates of ‘their’ countries, making 
selectivity and objectively-based decisions harder rather than easier. 


One can see even more clearly now why the former Secretary of State was so 
unwilling to contemplate any changes to the Bill during its passage through 
Parliament which would have either or both limited her discretion to make 
decisions about development assistance and increased the bite of Parliamentary or 
legal accountability. If crucial decisions about financial support to governments 
are going to be made on a day-to-day basis by local DFID field officers in close 
consultation with officials of the governments to which such support is being 
provided, it is essential that their specific decisions, made in the name of and under 
the same legal framework as the Secretary of State’s own decisions, are as judge- 
proof and Parliamentary accountability-proof as hers. 

This is not to say that there is no accountability to Parliament: there is, and it is 
only right to acknowledge that the International Development Committee of the 
House of Commons has done a good job in overseeing the work of DFID and that 
DFID itself has been helpful to the Committee in the provision of evidence both 
written and oral but the Committee’s work tends to be more at the level of broad 
policy and broad overviews of the administration of development assistance and 
not the specifics. Yet, as the review of practice on the ground demonstrated, it is 
precisely at the level of specific decisions that matters can go awry and money 
begins to be wasted or misspent. 

The project in Uganda the author was involved in is a case in point. British 
public funds — admittedly a relatively small amount — were wasted because 
relevant Ugandan officials were not serious about or committed to implementing 
the new Land Act which the project had been set up to further. The Land Act 
provides the details to flesh out the principles of decentralised land management 
enshrined in the Constitution. Writing the project document had been a joint 
Ugandan/British effort and reflected the concerns of the relevant Minister in the 
Ugandan Ministry dealing with land. One of his concerns was to ensure that the 
project did not fall under the control of the officials in his Ministry responsible for 
land whom he clearly considered unlikely to make a go of implementation. As the 
project got under way it became clear that the Minister was right; the central 
government officials were not prepared to implement a law which would deprive 
them of their powers over land and so reduce the benefits which they had come to 
expect from the exercise of those powers. The officials effectively blocked and 
emasculated the outputs of the project. The project nonetheless continued after its 
allotted time span of fifteen months because the only check on it was an internal 
check carried out by one DFID office — the Nairobi, Kenya regional office — on 
another DFID office — the Uganda country office — and it was clearly easier to let 
things drift on than wind up the project, possibly offending the Government of 





63 Killick ef al, op cit n 10, 191. 


© The Modern Law Review Limited 2003 599 
\ 


The Modern Law Review [Vol. 66 


Uganda, and inviting awkward questions from headquarters. Thus, unless there 
is effective and external monitoring of the field offices and their operational 
decisions, the new policy on financial aid to developing country governments is 
likely to go badly wrong. 

The government has, over the last few years, set up by law, numerous 
independent inspectorates to try and provide effective monitoring of the big 
spenders at home — health, education and welfare. Compared to these 
Departments, DFID is a relatively small spender but the same principle should’ 
apply: the Act should have created a more effective legal framework for 
accountability and independent monitoring. As noted above, the White Paper 
states that the Government “will encourage independent evaluations of the 
effectiveness of development agencies” including presumably DFID itself and the 
implementation of its policies and: programmes, but these are likely to be at a 
fairly broad level. Given the new policies on financial assistance and the way they 
are to be administered, there could be no other form of evaluation. An additional 
drawback of such an independent evaluation is that whether it happens and if so, 
what it will evaluate will also be entirely at the discretion of the Secretary of State. 
Firms of consultants asked to evaluate DFID programmes and projects are likely 
to be those familiar with such programmes and projects through having 
participated in them and be hopeful of continuing to so participate in the future: 
they will find it difficult to be overly critical of them.© 

We may return to the quotation from Lady Amos at the beginning of this paper: 
that “nothing is said in legislation that does not need to be said”. The quotation 
begs the question: what is ‘need’ in this context? In relation to the International 
Development Act, 2002, it is clear that the position of the Department and the 
draftsperson is that if sufficiently broadly and subjectively phrased powers are 
conferred on the Secretary of State, there is no ‘need’ to impose any statutory 
limits on those powers because to do so would be to contradict the thrust of the 
powers. The position taken in this paper is that ‘need’ should have been seen in a 
wider context. Rather than just confer power on the Secretary of State to make 
subjective judgements about whether the provision of any particular form of 
development assistance will or will not contribute to a reduction in poverty, the 
Act should have made much more explicit the basic ground rules which will 
govern the provision and the withdrawal of assistance; the criteria which will be 
taken into account in determining whether to attach conditions to development 
assistance; and the duties of the Secretary of State to be accountable to Parliament 
for the manner in which assistance is provided and its effectiveness measured and 
evaluated. 

Such a law would have provided an effective legal backbone to the aid 
relationship. It would have strengthened the position of the Secretary of State in 
negotiating with her colleagues and recipient countries and provided a sound legal 
basis for withholding or withdrawing assistance if and when such action became _7 
necessary. It would have strengthened her position with the multilateral agencies 





64 It is perhaps not entirely irrelevant to note that the Secretary of State herself, on a visit to Uganda 
in May 1999, launched the project in a high profile photo opportunity lauding the Land Act and 
its aims. See, further P. McAuslan, Bringing the Law Back In: Essays in Land, Law and 
Development (Aldershot: Ashgate, 2003) Chapter 13. 

65 They will also have in mind the example of the mission appointed by the then British Government 
to review the implementation of the land reform programme in Zimbabwe in the 80s being 
supported by the British Government. The mission produced a report with the ‘wrong’ 
conclusion: that the land reform programme was a success and was giving an excellent return on 
aid funds. The chairman of the mission ceased to be used by the British Government thereafter. 
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and IFIs to which so much British aid money is given. It really isn’t very useful to 
make strongly critical statements about the inefficiencies and wrong priorities of 
EU development aid® through which 30% of the British aid budget is spent 
annually if there is no national legal basis to which reference may be made to 
support efforts to bring about changes in the direction and administration of EU 
aid. Such a law would also greatly strengthen those persons in recipient countries 
in government and civil society who are concerned to ensure that assistance is 
properly and effectively used by enabling them to point to clear legal provisions in 
British legislation which must be adhered to if British assistance is to continue to 
be forthcoming. 

Most important perhaps it would have provided some assurance that the 
policies and approaches to development assistance set in train by the then 
Secretary of State would endure after she left the post. The trouble with the 
present legal arrangements is that a different Secretary of State may have very 
different views about what is likely to contribute to a reduction in poverty or what 
is prudent or what is likely to generate lasting benefits for the population of a 
country — the ‘Washington consensus’ on development and aid is very different to 
Sen’s vision of the function of development and aid for instance — and British aid 
could be used for very different purposes in practice while still using the mantra of 
poverty reduction as its justification. Indeed, the imbroglios with respect to 
Tanzania and illegal migration in which the then Secretary of State became 
embroiled with her colleagues in mid-2002 amply demonstrated the disadvantages 
of over-broad discretionary powers conferred on Ministers: the Secretary of State 
was in real danger of being hoist on her own petard; she could not point to clear 
and firm legal authority for her position either on withdrawing aid from Tanzania 
or on opposing tying aid to good governance with respect to illegal migration. 


Conclusion 


The role of law in development has been much debated in the journals over the 
last 40 years.® Virtually all the papers and books have been about the role of law 
in developing countries. There have been few attempts to examine the legal 
framework for bilateral aid by developed countries in e.g. the EU or the OECD 
and the impact such frameworks might be having on the development of styles of 
governance in aid recipient countries. van de Walle’s recent incisive study on 
African economies from a political perspective shows how ODA has contributed 
to practices which undermine institution building, contribute to the decay of the 
civil service and the dismal quality of the judicial systems of most countries. His 
conclusion is: Es 


The inevitable result of this evolution has been the reinforcement of nondevelopmental 
tendencies within local policy making...As state capacity has waned and the fiscal squeeze 
increased, neopatrimonial®™ tendencies have asserted themselves with growing rent-seeking 





66 “‘Europe’s development effort falls well short of its potential and its capacity to be a force for good 
in the world ... We also believe that it is disgraceful that the proportion of EC development aid 
going to low income countries has fallen from 75% in 1987 to 51% in 1997.” Cm 5006, paras 326, 

28. : 


67 For.a recent brief overview, P. McAuslan, ‘Path Dependency, Law and Development’ (2001) 1 
Journal of Commonwealth Law and Legal Education 51. 

68 “The term captures the thesis that most African states are hybrid regimes, in which patrimonial 
practices coexist with modern bureaucracy. Outwardly the state has all the trappings of a 
Weberian rational-legal system, with a clear distinction between the public and the private realm, 
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and indiscipline on the part of political elites. The responsibility of the aid system in this 
evolution while only partial is clear...Aid’s complicity in the current institutional 
devastation can clearly be linked to its role in sustaining weak governments in power while 
at the same time emasculating their developmental institutions.” 


This study from a legal perspective, supported by a background of both practical 
experience in the field and long-standing familiarity with processes of African 
governance supports that conclusion. The new British legal framework for aid by 
granting large subjective and discretionary powers to the Secretary of State with 
few effective limitations and controls on those powers will facilitate an aid regime _ 
which while on the surface appears to be devoted to poverty alleviation, will 
continue the current practices of government-to-government aid, a.k.a govern- 
ment-elite-to-government-elite aid with few effective controls on how that aid is 
spent, so facilitating the propping up of ineffective corrupt regimes with no 
interest in either reforming themselves or trying to alleviate the poverty of their 
citizenry. It also builds in perverse incentives for the recipients of British aid: to 
quote Easterly: 


The donors’ concern for the poor creates ... perverse incentives for the recipients. Since 
countries with larger poverty problems get more aid, those countries have little incentive to 
alleviate their poverty problem. The poor are held hostage to extract aid from the donors.”” 


If there is any doubt on these points, the saga of the air traffic control system in 
Tanzania should disabuse those who may consider that the new Act has 
introduced a new approach to aid. Despite the former Secretary of State’s view 
that the system was a waste of money, (and a clear breach of the conditions on 
which debt relief had been granted to the Tanzanian Government) she still 
concluded a new agreement on aid with Tanzania which gives the Tanzanian 
Government £45 million in budgetary aid over six years. Small wonder that 
Ministers were “all smiles” at the end of the meeting at which they got the money. 
Given the language and the structure of the International Development Act, it 
would be much more difficult to challenge this decision to misspend aid money 
than that which led to the Pergau Dam case. 

The only issue that is in any doubt is whether the new Act is a product of naivety 
or of deliberate obfustication. If we accept van de Walle’s final conclusion, we 
would go for naivety: 


... [I]t is extremely hard to eliminate rent-seeking behavior simply by changing policy 
regimes ... The policy community was probably naive to think that economic liberalization 
would easily eliminate this kind of behavior ... Unless the economic reform process is 
accompanied by political changes that increase the checks on executive abuses of influence, 
rent-seeking behavior will prove extremely resilient and the objectives of economic policy 
reform will be subverted.”! 








with written laws and a constitutional order. However, this official order is constantly subverted 
by a patrimonial logic, in which office holders almost systematically appropriate public resources 
for their own uses and political authority is largely based on clientelist practices, including 
patronage, various forms of rent-seeking and prebendalism. These regimes are highly presidential 
in the sense that power is centralized around a single individual, with ultimate control over most 
clientelist networks. The president personally exerts discretionary power over a big share of the 
state’s resources.” van de Walle, op cit 51-52. 

69 van de Walle, op cit 229-230. 

70 op cit 116. 

71 op cit 286. 
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The problem however with opting for naivety is that van de Walle’s conclusion is 
summarising not merely his work but a whole raft of studies pointing to the need 
for real political change in Africa as a precondition for policy change, whereas the 
Act assumes that changing the focus and form of British aid — policy change — will 
‘lead or at least contribute to political change in recipient countries. Given the 
former previous Secretary of State’s known Jack of enthusiasm for NGOs and 
their role in delivering aid, the conclusion must be that a deliberate decision was 
taken that while altering the language of aid delivery, there would be a 
continuation of the traditional practices of aid delivery — government to 
government transfers of resources — notwithstanding the high probability of a 
continuation of the traditional practices of aid utilisation — inefficiency, 
misspending and rent-seeking. 

The International Development Act, 2002 then represents a missed opportunity 
to create a new aid framework which would support aid recipient countries’ civil 
society’s efforts to bring about political reform in such countries and a very bad 
bargain for British taxpayers who will continue to have no effective redress for me 
continued misuse of their money by political elites in Africa. 
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REPORT 


The Gambling Review Report: Redefining the Social 
and Economic Regulation of Commercial Gambling 


David Miers* 


Introduction 


The annual turnover of the commercial gambling market in Great Britain has in 
recent years been of the order of B£46, generating B£7.3 net profit (before tax) for 
its operators.’ The turnover figure includes the B£4.8 spent on the National 
Lottery in 2001/02, which, since its launch in 1994, has generated 2 around B£12 for 
the good causes specified in the National Lottery etc Act 1993.” Including 12% 
Lottery Duty, betting and gaming duties amounted in 2001 /2002 to B£E1.44.3 A 
prevalence survey conducted in 1999, Gambling Behaviour in Britain, found that 
within the year preceding the survey, 90% of respondents had gambled at least 
once, and that more than half had gambled i in the week preceding the interview.‘ 
Extrapolated to the total adult population,” this suggests that around 24 million 
people in Great Britain participate in one way or another in gambling in any one 
week. For both the ‘past year’ and the ‘past week’ gamblers, the single largest 
participation was in the weekly Lottery draw (65% and 47% respectively). For 
one in three of ‘past year’ and nearly two thirds of ‘past week’ gamblers, 
participation in the Lottery was their only form of gambling. 

One of the primary features of the present market is that there are no reliable 
publicly available pre-Lottery data about either the volume or the pattern of 
gambling behaviour in the British population. It is therefore impossible to assess 
the impact that the Lottery has had on consumers’ gambling preferences.° Within 





* Professor of Law, Cardiff Law School. The author was Special Advisor to the Select Committee 
for Culture, Media and Sport during its enquiry into the proposals to change the current regime 
regulating commercial gambling, Nothing to Lose? The Government’s Proposals for Gambling, HC 
827-I (2001-2002). The views expressed in this note are personal. The Government’s Response was 
published in October 2002 as Cm 5622. Links to the reports cited can be found at the Department 
for Culture, Media and Sport’s (DCMS) website: www.dcms.gov.uk. I would like to thank my 
colleague Dave Campbell for his comments on an earlier version. 


1 Note that ‘turnover’ in gambling means the total amount staked, which may well include winnings 
from previous bets. Turnover does not therefore represent the true cost to the individual (outlay). 

2 As amended by the National Lottery Act 1998. 

3 Department of Customs & Excise, Annual Report 2001/02 (2002) Cm 5671, Tables L1, L2. 

4 K. Sproston, B. Erens and J. Orford, Gambling Behaviour in Britain: Results from the British 
Gambling Prevalence Survey (London: National Centre for Social Research, 2000). 

5 The minimum age for participation in betting and gaming products is 18 but 16 for all lottery 
products and the football pools. Since the most significant volume gambling occurs in connection 
with the National Lottery draw, 16 is, in effect, the minimum age at which gambling activity in 
Great Britain may occur. It should also be noted that in respect of the lower stakes and prizes 
machines located outside age-restricted venues, there is in law no minimum age limit for 
participation. 

6 Gambling Behaviour in Britain, op cit n 4, 7. Interestingly, the vast majority (80%) of respondents 
to an ONS survey conducted on behalf of the Home Office review said that the introduction of the 
National Lottery had not altered their attitude to gambling; DCMS, Gambling Review Report 
(2001) Cm 5206, Annex J, Table 6.3. 
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both sets of respondents there was a significant proportion who gambled in three 
or four different ways — typically the purchase of lottery scratchcards (the game 
properties of which make them a very different product from a lottery draw), 
football pools and bingo. Horserace betting was as popular as playing on fruit 
machines; least significant were casino gaming and spread betting. Despite the 
government’s concern about the threat posed by internet gaming, the number of 
‘past week’ respondents who had logged on to a gaming site was so small that it 
was excluded from subsequent analysis. The average weekly family spend is £3.50, 
with little variation as between income groups. There is, of course, significant 
relative variation, in that average expenditure represents a higher proportion of 
the lower absolute figures for low-income groups. The survey estimated the 
incidence of problem gambling to be between 0.6% and 0.8% of the adult 
population — between 275,000 and 370,000 persons. These figures are markedly 
lower than is to be found in other countries in which commercial gambling is 
socially significant.’ One of the issues raised by the current proposals to relax 
further the historically stringent market conditions for commercial gambling 
operators is the possibility of a substantial increase in the number of problem 
gamblers. 

The past fifteen years have seen the gradual deregulation of key features of the 
commercial gambling market. Facilitated by the Deregulation and Contracting 
Out Act 1994, this was driven during the 1990s as much by the principal 
regulatory agency, the Gaming Board for Great Britain, and by its then parent 
department, the Home Office, as by the industry itself. From a position of strict 
enforcement, the development of a more business friendly regime was given added 
impetus by the introduction of the National Lottery in 1994,8 and in 2000 the 
Home Office commissioned a review of gambling policy. Concurrently, the 
Department of Customs and Excise conducted a review of betting duty.” This had 
been prompted by the threat of the loss of public revenues posed by e-betting and 
internet gaming.'” While they were separate exercises, the Home Office review was 
required to take into account how a regulated commercial gambling industry 
could respond to challenges such as these. Chaired by Sir Alan Budd, a former 
Treasury advisor, the Gambling Review Report was published in July 2001." 





7 In Australia, for example, the figure is 2.3%. See generally, Gambling Review Report, ibid ch 17. 

8 On the influence that organised interests (rent seekers) may have on the development of regulatory 
regimes, see for example C. Hood, H. Rothstein and R. Baldwin, The Government of Risk 
(Oxford: Oxford University Press, 2001) ch 7. 

9 Public Accounts Committee, HM Customs and Excise: Revenue from Gambling Duties, HC 423 
(1999-2000); Customs and Excise Consultation Document, Our Stake in the Future: Modernisa- 
tion of General Betting Duty for the 21° Century (2000). Since then, both general and pool betting 
duty have been replaced by a tax on the operator’s gross profits. In the 2002 Budget proposals the 
Chancellor of the Exchequer announced a similar shift for bingo duty. In this case, too, it is 
expected that the result will be an increase both in gambling turnover and in revenue to the 
Treasury. 

10 The terms of permissible casino gaming under the Gaming Act 1968 mean that it is unlawful for 
an operator to establish an internet gaming site in Great Britain. It is not, however, an offence for 
a player to engage with one of the many sites run from other jurisdictions. In an interesting 
exercise in extending the possibilities for regulatory arbitrage, the government plans to create a 
licensing regime based on the highly successful Gaming Act model to which operators in such 
jurisdictions (and those located in Great Britain) can apply. The intention is that “the kudos of the 
Gambling Commission’s approval” will create a market for regulation within which such 
operators can choose to be regulated within Great Britain rather then elsewhere. See Gambling 
Review Report, op cit, n 6 ch 30, 22. See also the parallel case of the regulation of the new media, 
A. Murray and C. Scott, ‘Controlling the New Media: Hybrid Responses to New Forms of Power’ 
(2002) 65 MLR. 491, 494-496. The Isle of Man has already acted; see the Online Gambling 
Regulation Act 2001; World Online Gambling Law Report (May 2002) www.e-comlaw.com. 03. 

11 op citn 6. 
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Thereafter, the Department for Culture, Media and Sport (DCMS), to which 
responsibility for gambling was transferred following the 2001 election, published 
its White Paper, A Safe Bet for Success,'? and in June 2002 the Culture, Media and 
Sport Select Committee published its own Report on the accumulated 
recommendations. It is the purpose of this note to comment on the regulatory 
choices created by these current proposals.’? 


The current position 


Social regulation: everything but the National Lottery 


Commercial gambling in Great Britain has for years been subject to social rather 
than economic regulation. The general purpose of social regulation is to prevent 
or ameliorate the harmful effects of an otherwise unregulated activity, typically 
concerning matters of public health and safety, environmental and consumer 
protection.'* These objects of regulatory law have for some time been analysed “i 
terms of the conflicting interests of business and those vulnerable to the none 
created by otherwise desirable activities.”!> It may be that gambling has not 
traditionally been perceived as desirable, but its regulation can nevertheless be 
conceived in terms of the consequences of market failure. These centre, first, on 
information asymmetry between the operator and the player (players tend to be 
ignorant of the probabilities of their winning, and much of the game information 
is held by the operator). Secondly, an individual’s uncontrolled gambling creates 
externalities (costs not borne Py the individual engaged in the activity) for his 
family, friends and employer.'© Other externalities include the susceptibility of the 
gambling environment to money laundering and other criminal enterprise, and, 
traditionally, to the use of robust or corrupt means of debt enforcement and 
market protection. Thirdly, there continues to be a strong element of paternalism 
concerning the inappropriateness of some consumers, in particular children, 
having uncontrolled access to gambling opportunities. 

For at least the past 40 years, these have constituted the government’s public 
interest justifications for its regulatory policy in respect of the six principal 
components of the commercial gambling market: casino gaming, bingo, gaming 
by machine, bookmaking, pool betting and lotteries other than the National 
Lottery. A recent statement is to be found in the terms of reference set by the 
Home Office for its gambling review. In considering and recommending what 
regulation would now be appropriate, it was to have regard to: “their wider social 
impact; the need to protect the young and vulnerable from exploitation and to 
protect all gamblers from unfair practices; the importance of preventing gambling 
from being carried out in a way which allows crime, disorder or public nuisance; 
the need to keep the industry free from infiltration by organised and other serious 





12 (2001) Cm 5397. 

13 For an account of the historical background, see D. Miers, ‘OFGAM? OFBET? The Regulation 
of Commercial Gambling as a Leisure Industry’ (2002) 1 Entertainment Law 19. 

14 See A. Ogus, Regulation: Legal Form and Economic Theory (Oxford: Oxford University Press, 
1994) 4-5 and Part MI. 

15 B. Hutter, Regulation and Risk (Oxford: Oxford University Press, 2001) 10. 

16 A gambler’s theft from his employer to fund his gambling has long been a matter of concern. So it 
continues: “Prison for gambler who stole firm’s £1.8m”, The Times, 28 January 2003. 

17 Although this remains a policy mantra, the truth is that children’s access to gambling media is but 
imperfectly controlled; see n 5 above. 
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crime, and from money laundering risks.”!8 With the exception of bookmaking 
and the pools, these gambling media are the responsibility of the Gaming Board 
for Great Britain.'? The Board was established by the Gaming Act 1968 in 
response to the costs of the unregulated market unwittingly created by the Betting 
and Gaming Act 1960, whose primary purpose was the legalisation of off-course 
cash bookmaking.” The regime created by the 1968 Act remains a paradigm of 
industry-specific regulation. 

Consistent with this policy, the regulatory strategy aims, by means of a 
combination of entry restrictions and performance standards, to exclude from the 
market those suppliers who might be supposed to, or who demonstrate, behaviour 
or characteristics which threaten the integrity of the gambling environment. More 
specifically, the regime comprises a suite of controls which impose: 


e market entry standards of quality and quantity on both operators and venues 

e performance standards regulating the price and quality of the games, and 

© participation controls regulating access to and the condition of the gambling 
environment, and limiting who may play. 


The intensity of control varies with the potential of the gambling medium to 
continuous play (a standard factor in the development in the player of 
dysfunctional staking), to the exploitation of consumers, and its susceptibility to 
fraud. For these reasons, the intensity is greatest in casino gaming and in the 
operation of gaming machines offering the highest stakes and prizes (jackpot 
machines in casinos currently offer a top prize of £2,000 for a 50p stake), and least 
in the case of pool betting. 

In addition to these controls, regulation has also been specifically intended to 
substitute for competition as the guarantor of price and quality for the consumer. 
This intention finds expression in the statutory requirement for each of off-course 
bookmaking, casinos and bingo premises, that the potential supplier must be 
able to demonstrate that there is an “unstimulated demand” for the particular 
gambling product he wishes to supply.”! Given its socio-historical context,” the 
legislative purpose can be-readily understood: that the market should be permitted 
to expand only to the extent that unprovided for demand would prompt 
the emergence of unregulated supply. Thus, the requirement would not be satisfied 
merely by showing, for example, that the odds (the price) that a bookmaker 
proposed to set for the favourite would give the punter a better return should 
the horse win than his competitors’ (shorter) odds. Nor would the fact that 
a bingo or casino operator proposed to provide a better quality environment 
for the players. The demand for better price or quality should stem, unprompted, 
from the punter. Whatever (little) sense the underlying notion that the demand 
for and supply of gambling opportunities (or other economic goods) can be 





18 Gambling Review Report, op cit n 6, 6. 

19 In the case of societies’ lotteries (which generate income for charities and sports clubs), only those 
exceeding certain financial values are required to be registered with the Gaming Board. See 
Gaming Board for Great Britain, Annual Report 2001 /02, HC 1016 (2002) ch 6; also available on 
the Board’s website, www.gbgb.org.uk. 

20 For its history, see D. Miers, ‘The Regulation of Commercial Gaming’ (1984) 11 JLS 33. 

21 In the case of casino gaming, there are, in addition, the ‘permitted areas’ regulations, which limit 
to 53 the areas of Great Britain in which a casino can be located. The Gaming Board issues advice 
to licensing justices which they are obliged to take into account when considering applications for 
licences under the 1968 Act; Part 1 concerns the question of demand. The Memorandum of 
Advice for 2001 is available on the Board’s website; op cit n 19 

22 See Miers, op cit n 13. 
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separated in this way makes, it has required applicants to adduce evidence at 
licensing hearings of a local demand for their gambling product. Conversely, those 
other local operators who object must demonstrate that the demand is already 
satisfied.” 

Other constraints inhibiting competition have included restrictions on advertis- 
ing, product differentiation, inducements such as discounts or gift redemption 
vouchers based on prior betting activity, and, in the case of casino gaming, 
credit. In sum, these constraints render unlawful the standard means by which 
suppliers of goods and services compete for market share. When combined with 
the quality controls on market entry, what has been created is a protected market 
in which the regulatees are, assuming that they wish to remain trading and that 
they comply with the applicable performance standards, free to maximise their 
profits.” As Jerome Skolnick observed, a major consequence of subjecting an 
essentially pariah activity to regulation was to encourage gaming operators to 
behave in exactly the same way as any other any other regulated service industry, 
for the most part complying with the regime while testing its limits.” 

By the late 1980s there was a broad consensus across the industry, the regulator 
and the parent department that the regulatory policy adopted in the 1960s had 
been, and was continuing to be, successfully implemented. It was also accepted 
that some of its more stringent elements could, without compromising the 
market’s integrity, be relaxed. Whatever the definitional difficulties surrounding 
the mirror notions of regulation and deregulation,” the deregulatory efforts of 
the 1990s may fairly be said to have “focused on devising more flexible and 
less interventionist measures.”*’ Naturally, there was disagreement between the 
three stakeholders as to the pace at which deregulation could proceed, and to 
witness the conversations between their representatives was to observe a process of 





23 It doesn’t do to object too strongly on this ground, as the objector may on a future occasion be the 
applicant. 

24 The extreme case is the retention held by the 23 London casinos. The ‘drop’ (money exchanged for 
chips) in all of the 122 casinos in Great Britain trading at the close of the 2001/02 financial year 
was M£3.6, 60% of which (M£2.2) was taken in the London clubs. The house ‘win’ will be around 
16% of that figure. Gaming Board for Great Britain, Annual Report 2001/02, op cit n 19 paras 
2.37-2.40. 

25 Skolnick, House of Cards: the Legalisation and Control of Casino Gambling (Boston: Little, 
Brown, 1978) 11. On the regulatory tensions created by difficult market conditions in Great 
Britain in the 1970s, see D. Miers, ‘The Gaming Board for Great Britain: Enforcement and 
Judicial Restraint’ in R. Baldwin and C. McCrudden (eds), Regulation and Public Law (London: 
Weidenfeld & Nicolson, 1987) 98-101. The enforcement paradigm also shifts from that of policing 
a criminal activity to the regulation of a business where sanctioning is employed as a last resort; 
Hawkins, Environment and Enforcement (Oxford: Oxford University Press, 1984) ch 10. 

26 “The concept of regulation, it has often been noted, is one which eludes precise definition. 
‘Deregulation’ is an even more elusive term”; L. Hancher and M. Moran, ‘Introduction: 
Regulation and Deregulation’ (1989) 17 European Journal of Political Research 129. See also their 
Introduction to Capitalism, Culture and Economic Regulation (Oxford: Clarendon Press, 1989) 3. 
Adopting the first, and narrower of their two definitions, deregulation may be taken to mean the 
“explicit alteration, amendment or abolition of a set of rules.” An alternative understanding 
arising from the deregulation of utilities is “the loosening of restrictions on the entry or exit from a 
market and on the setting of prices”; V. Rubsamen, ‘Regulation and the State in Comparative 
Perspective’ (1989) 22 Comparative Politics 105. I. Ayres and J. Braithwaite, Responsive 
Regulation (Oxford: Oxford University Press, 1992) argue that ‘responsive regulation’ is a better 
(more sensitive, more efficacious) approach than a simple menu of regulatory and deregulatory 
alternatives; see also J. Braithwaite, ‘Rewards and Regulation’ (2002) 29 JLS 12. For an example 
of its application, N. Gunningham and P. Grabosky, Smart Regulation (Oxford: Clarendon Press, 
1998). 

27 A. Ogus, ‘Corrective Taxation as a Regulatory Instrument’ in C. McCrudden (ed), Regulation and 
Deregulation (Oxford: Oxford University Press, 1999) 15. 
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‘talking about regulation’, whose topic concerned, in Hancher and Moran’s 
analysis, the occupation of the “regulatory space.””° Useful as they undoubtedly 
were in amending specific aspects of the primary legislation, the cumulative effect 
of the deregulation orders made during the mid- to late 1990s was the creation of 
a patchwork of reforms. It was in part Parliament’s critical response to these 
piecemeal advances that prompted the Home Office review.’ But beyond 
the limited legal technocratic concern associated with the accretion of these 
amendments was the wider question whether it was not now time to amend 
the regulatory policy, to permit competition, within a regulated market, to serve 
the interests of the gambling consumer and, more broadly, the economy. The 
Gambling Review was therefore, required to: 


Consider the current state of the gambling industry and the ways in which it might change 
over the next ten years in the light of economic pressures, the growth of e-commerce, 
technological developments and wider leisure industry and international trends. 


Consider, and make recommendations for, the kind and extent of regulation appro- 
priate for gambling regulation in Great Britain, having regard to [ ....] the desirability 
of creating an environment in which the commercial opportunities for gambling, 
including its international competitiveness, maximize the UK’s economic welfare. 


Economic regulation: the National Lottery 


One purpose of economic regulation is to ameliorate imperfections created by (or 
which would be created by) the market failure of industries having monopolistic 
tendencies.*! The regulatory objective will be to assure consumers that the price 
and quality of the goods or services they purchase are similar to those that would 
obtain in a competitive market. As a general proposition, gambling is not subject 
to natural market imperfections. There are no large fixed costs, the existence of 
several suppliers does not represent a wasteful duplication of cost, nor is there a 
finite supply of gambling opportunities to be distributed. An unregulated 
gambling market is essentially a free market. This is largely because there are 
few barriers to entry. The most significant are social or cultural constraints, 
government action (law enforcement and its consequences, which may include the 
cost of suborning public officials), and the violence associated with the supplier’s 
protection of his own market position at the expense of other (newer) entrants. 
Such is the stuff of countless histories. It is typically to counter these externalities 
that gambling has been legalised, usually in the form of a regulated market, even if 
is one of “grudging tolerance.” 

In addition to the intended benefits of legalisation, many jurisdictions have 
sought to capture the economic rents that are created by the regulation of 
gambling markets. Where it is prohibited or repressed, the revenue that it is 
acknowledged to generate is usually discounted as a source of public revenue, 











28 J. Black, ‘Talking about Regulation’ [1998] Public Law 77. 

29 op cit n 26, 277-278. 

30 See the critical comments of the Committee on Delegated Powers and Deregulation, The Proposal 
for the Draft Deregulation (Casinos) Order 1999 HL 76 (1998/99) para 22. 

31 Ogus op cit n 14, 5. 

32 The Minister of State (R Caborn MP), HC Deb vol 388 col 514 5 July 2002. 
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since gambling has traditionally been held not to be a valuable social good.” 
Aside from their wish to curb its externalities, it is for this reason that states assert 
that there is no public interest objection to the imposition of restrictions on the 
economic freedom of gambling operators. Conversely, once legitimated, this 
reason makes that revenue a legitimate target for taxation. Its reallocation to the 
general or local good imposes a rational economic function on discretionary 
spending that is, of itself, directly unproductive. Like insurance and speculation, 
gambling is an economic activity that involves an explicit assessment of, and 
response to, risk. But, unlike insurance, gambling neither increases the value 
of investing in various goods and services nor provides financial redress 
should specified external risks come to pass, and unlike speculation, “gambling 
neither smooths price fluctuations nor provides the insurance function of 
hedging.”.*4 Like gambling, an insurance contract is aleatory: the insured pays 
a premium (the bet) in the expectation of payment which is both uncertain in 
amount, since that cannot be known until the insured event comes to pass, and 
conditional, since the event must occur for payment to be made. Unlike gambling, 
the insured risk subsists irrespective of the contract: the whole point of a wagering 
contract is to put the players’ money (or other valuable thing) at a risk that exists 
only by virtue of that contract. It is this aspect of gambling which makes its 
financial transactions vulnerable to public interest appropriation.” In addition to 
government, the rent seekers will include the sectoral interests which provide the 
pretext for betting (typically the horse racing industry), gambling’s casualties 
(groups representing problem gamblers), and groups which rely on voluntary 
giving to survive (particularly ‘good cause’ charities). The suppliers themselves will 
naturally seek to retain a greater portion of the surplus that their operations 
generate.” 

Unlike in many other jurisdictions, of which a number of states in Australia and 
in the United States are prime examples, it has not, generally speaking, been 
government policy in this country to seek to exploit gambling revenues other than 
by the standard forms of taxation. But there are exceptions. Two anachronistic 
devices support the horseracing industry, each managed by a statutory body. 
These are the horse race betting levy, which comprises a levy on bookmakers’ 
turnover (which they naturally pass on as part of the price to the consumer), and 
the Tote, which has its origins in the Racecourse Betting Control Board, set up in 
1928 to assist the racing industry. In the last financial year, the levy generated 
M£67 and the Tote, M£5.9.°” Both violate the Treasury’s usual injunction against 
the hypothecation of public revenue, and in part for this reason successive 





33 Although, when Chancellor of the Exchequer, Winston Churchill introduced in 1926 a tax on cash bet- 
ting with bookmakers in what was in most of its forms, illegal. It was a fiasco; see D. Dixon, From 
Prohibition to Regulation: Bookmaking, Anti-Gambling and the Law (Oxford: Clarendon Press, 1991) ch 8. 

34 P. Aranson and R. Miller, ‘Economic Aspects of Public Gaming’ (1980) 12 Connecticut Law 
Review 822, 835. Within the gambling market, however, professional bookmakers routinely hedge 
their bets as a means of reducing their liabilities should earlier bets on which they stand to lose a 
great deal go against them. 

35 There is also a long-standing and powerful moralistic argument that some public good should 
come from the private ‘waste’ implicit in gambling. A connected theme is that there can be little 
becca to such appropriation because gambling expenditure is discretionary and thus the tax is 
voluntary. 

36 Within Great Britain, this is particularly well illustrated by the almost permanent (and often 
acrimonious) disagreements between the bookmakers and the horse racing industry concerning 
the amount of their turnover that they should contribute by way of the horse race betting levy. See 
following text and accompanying notes. 

37 For details, see Horserace Betting Levy Board, Annual Report 2001/02 (2002), and Horserace 
Totalisastor Board, Annual Report and Accounts 2002 (2002). 
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governments have signalled their wish to end these arrangements. In the case of 
the Tote, there is the added anomaly of its monopoly on pool betting on horse 
races; the present government’s intention is to transfer it to a privately run racing 
trust.°® Lotteries other than the National Lottery are also intended to support 
what may be broadly conceived as ‘good causes’, but these are essentially private 
activities designed to benefit specific causes or groups. The key point about all 
lotteries that are lawful under the Lotteries and Amusements Act 1976 is that none 
can be promoted for commercial gain.” 

By contrast, the quite deliberate purpose behind the National Lottery was to 
establish a commercial gambling monopoly run by a private sector company 
whose surplus would purchase public goods: the ‘good causes’. The National 
Lottery may not be a public utility, but from the perspective in particular of the 
literature on utility regulation,*' it presents a number of interesting features. First, 
its operation was allocated according to one of the standard methods by which a 
valuable public asset may be transferred to the private sector: ex ante compe- 
tition. As we shall see below, the government is reviewing the potentially 
inhibiting consequences of public franchise allocation for maximising good cause 
revenues. Secondly, the substitution of the five-person National Lottery Commis- 
sion for the single Director-General of the Office of the National Lottery (OFLOT) 
in 1998 recalls the debate concerning the appropriate composition for the merged 
gas and electricity regulator (OFGEM) under the Utilities Act 2000. Here, too, 
there were contentious issues concerning the scope of the expertise that should be 
brought to bear on decisions concerning the market, together with questions con- 
cerning the legitimacy and accountability of a single regulator as against a regu- 
latory commission.“ Thirdly, there is a resonance between the National Lottery 
Commnission’s duties under section 4 of the 1993 Act to ensure that the Lottery is 
run “with all due propriety” and that “the interests of every participant...are 
protected”, and the regulator’s responsibilities to the consumer under sections 9 
and 13 of the Utilities Act 2000. While the detail is very different, the principles of 
fair pricing, quality, universal distribution (94% of the population live within two 
miles of a Lottery outlet), and accountability to the consumer are common. 





38 See also Gambling Review Report, op cit n 6 ch 13. 

39 The Act permits four types of lottery. These are: ‘exempt entertainments’ (s. 3), such as school 
fetes, whose tickets may be sold to the public but only at the entertainment; private lotteries (s. 4), 
whose tickets may only be sold to persons within a particular organisation; societies’ lotteries (s. 
5), such as benefit medical charities or cricket clubs, whose tickets may be generally sold to the 
public; and local lotteries (s. 6), which may be promoted by a local authority for any purpose for 
which it has power to incur expenditure and which may be sold publicly. Societies’ lotteries over 
specified values and all local authority lotteries must be registered with the Gaming Board; see 
Gaming Board for Great Britain, Annual Report 2001/02 op cit n 19, ch 6. 

40 The original five were: the arts, sport, the National Heritage, charity, and events to mark the year 
2000 and the third millennium. To these the National Lottery Act 1998 added health, education 
and the environment, the New Opportunities Fund, and the National Endowment for Science, 
Technology and the Arts (NESTA). As planned in 1994, when the Millennium Commission ceases 
to operate, its allocation from the National Lottery Distribution Fund will be transferred to the 
other good causes. 

41 For example, Graham, Regulating Public Utilities (Oxford: Hart Publishing, 2000) ch 2 and 
Prosser, Law and the Regulators (Oxford: Clarendon Press, 1997) chs 1 and 2. 

42 A. Ogus, op cit n 14,319. . 

43 DTI, A Fair. Deal for Consumer: Modernising the Framework for Utility Regulation — the Response 
to Consultation (July 1998); and Graham op cit n 41, ch 10. 

44 The direct cause was the Public Accounts Committee’s criticisms of the improper proximity 
between the Director- General and one of the bidders in the first licence allocation; see D. Miers, 
euros and the Public Interest: Commercial Gambling and the National Lottery’ (1996) 59 
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A closer analogy may be found in the regulation of financial services. Section 5 
of the Financial Services and Markets Act 2000 requires the FSA to achieve an 
“appropriate degree of protection for consumers.” Both in the particular case of 
the Lottery and in the commercial gambling market as a whole, the prohibition of 
practices which mislead the player as to the value of a bet is one instance of the 
general public interest justifications for regulation discussed above 2.1. One of the 
particular factors which the FSA must take into consideration is “(d) the general 
principle that consumers should take responsibility for their decisions.” Over 
the past few years there has been an acceptance that the social responsibility of 
the gambling industry requires a corresponding responsibility on the part of the 
individual gambler. This may, for example, take the form of self- bans,” and, once 
its recommendations are enacted, contractual liability. Of particular interest to 
contract lawyers is the government’s acceptance of the Gambling Review Report’s 
recommendation that section 18 of the Gaming Act 1845 be repealed.” 

Once allocated, there is no competition within the National Lottery market. The 
political decision was that to permit more than one overall operator would 
fragment the Lottery market to the prejudice of the good causes. The section 5 
licence that is awarded under the 1993 Act therefore comprises a highly detailed 
set of price and quality controls over Lottery products which are intended to 
substitute for what would otherwise be the result of a competitive market. Like the 
investor’s confidence in any form of financial services, all gambling, but 
particularly lotteries, rely heavily on the apparent probity of the promoter. 
Players cannot know the size of the pool (save where the promoter guarantees a 
prize level) because they cannot know the number of other purchasers. Neither 
can they know the expected value of the ticket they have purchased because, even 
if they know the odds against them winning any given prize, they cannot know 
how many other purchasers have selected the same set of numbers. Compare, for 
example, on-course betting: This is an almost perfect market, since the bettor can 
see how the market (the bookmaker) is responding to other bettors’ preferences. 
Those preferences are based on the information available within the market, for 
example as to the horse’s condition or handicap, or as to the ecological conditions 
(soft or hard going), and are reflected in the weight of money placed on any horse. 
As its, odds shorten or lengthen, bettors can choose when to ‘buy’, and at what 
price.“ Knowing their stake, they can therefore predict their winnings exactly. 
Purchasers of lottery tickets cannot in general do this. 

By definition, only a very small proportion of purchasers will win or 
share jackpot prizes; in this sense, the National Lottery resembles such other 
credence goods as pensions and insurance.** These are goods whose quality or 
value the consumer cannot test through experience, but the market in which relies 
on the honesty and the predictive history of the supplier. It is, therefore, for very 
similar reasons to those which attach to the maintenance of public trust in the 
pensions and insurance markets that the management of a state lottery must retain 





45 See N. Nowatzki and R. Williams, ‘Casino Self-exclusion Programs: a Review of the Issues’ (2002) 
2 International Gambling Studies 3. 

46 Gambling Review Report, op cit n 6 paras 26. 22-26; A Safe Bet for Success, op cit n 12 para 4.7. 

47 This assumes that there is no information asymmetry, for example, caused by the private 
knowledge of the jockey or trainer that the horse is carrying an injury, or has been doped. A BBC 
Panorama programme broadcast in October 2002 alleging corruption within horse-racing 
inevitably affected the betting market. See The Times, 11, 15 and 17 June, 17 October and 22 
November 2002, and 29 January 2003. 

48 On the investor’s difficulties in assessing financial products, see J. Black, Rules and Regulators 
(Oxford: Clarendon Press, 1997) ch 4. 
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the confidence of its consumers, for example, in the integrity of the draw. The 
transparency of the machines that are used to make the Wednesday and Saturday 
draws are intended as literal, as well as metaphorical, guarantors of their honesty. 
It is also for these reasons that there is public sensitivity concerning the percentage 
of each £1 stake that is retained by Camelot,” and political concern about the 
potential contamination effect where the destination of the Lottery’s proceeds is to 
an unpopular cause." 


Depicting the current regime 


Notwithstanding that it was created to exploit rather than to inhibit (or at least, 
not stimulate) the consumption of gambling products by the British population, 
the Lottery’s regulatory structure can be analysed in terms identical to those which 
apply to the rest of the commercial gambling market. The Table below identifies 
the main parameters of control within that market. Each heading in turn 
comprises a subset of controls. It is not possible in a note to summarise even their 
principal statutory implementation i in its different sectors, though some examples 
of particular application are given in the discussion.°! We may however repeat an 
earlier point, that the greater the sector’s susceptibility to exploitation and abuse, 
the greater the intensity of control. The section following identifies and comments 
on the Gambling Review Report’s main proposals. 


1 Market entry controls 


Quality controls: operators Quality and quantity controls: premises 
e personal e numbers 
e management ə location 
e financial ə internal condition 
e employees e conduct 
e duration of authorisation 


2 Performance controls 


Transaction controls Game controls 

ə payout regime (prizes) e game types and definitions 
e price (stake) e frequency of play 

e return to player (prize: stake) 

e consumer protection 

e auditing money trails 


49 The Camelot ‘fat cat’ saga (high levels of remuneration for its Directors) has dogged the National 
Lottery almost from its inception. In 1999, as part of its bid for the second licence, Camelot 
reduced its profit margin from 1.0% to 0. 5% of sales (Camelot plc, Serving the Nation's Dreams: 
Social Report Summary 2002). 

50 The controversy in August 2002 concerning the question whether the National Coalition for Anti- 
Deportation Campaigns was in breach of the Lottery’s Community Fund rules because of its 
political stance on asylum-seekers is a good example. See The Times, 13 and 17 August, 14, 21 and 
23 October 2002 and 20 January 2003, and The Observer, 18 August, 13 October, 1 December 
2002 and 19 January 2003. See Camelot plc, ibid 3, “the public continues to credit Camelot or, in 
some cases blame Camelot for the distribution of National Lottery Funds, rather than the 16 
distribution bodies.” The National Audit Office concluded that the Community Funds’ 
procedures were insufficiently robust to alert it to risks in its allocation to the NCADC; HC 
519 2002-2003 12. 

51 The Gambling Review Report contains a useful summary; op cit n 6, ch 4. 
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3 Participation controls 


Access controls ` : Environmental Controls 
è entry e advertising 
e opening hours e entertainment 


e communication e refreshments 


Player controls 

e age 

e (self) selection 
ə credit 


4 Compliance 


Compliance systems Enforcement and expulsion 
e information -> e licence non-renewal and revocation 
e prior approval e criminal sanctions ; 


e inspection 

e modification requirements 
Regulator(s) 

e Gaming Board 

e National Lottery Commission 
e Police 

e Customs and Excise 


Regulatory choices 


The gambling review’s principal recommendations 


The Gambling Review Report’s recommendations are designed “to simplify the 
regulation of gambling” and “to extend choice for the adult gambler.” 
Simultaneously, they seek “to ensure that permitted forms of gambling are crime- 
free, conducted in accordance with regulation and honest players know what to 
expect, are confident they will get it and are not exploited [and] there is protection 
for children and vulnerable persons.”** The Report therefore signifies no break 
from the traditional justifications for the social regulation of commercial gambling 
opportunities. Indeed, there will be some tightening of controls, for example the 
prior vetting of bookmakers, who “in contrast to casino and bingo halls ... 
are currently very lightly regulated.”*? There will be a single regulatory authority, 
the Gambling Commission. It will subsume the functions currently performed by 
the Gaming Board, and will assume a number of others. Its principal responsi- 
bilities relate primarily to: “threshold controls, ‘fit and proper’ tests on operators 
and employees, controls over the conduct of gambling, monitoring to ensure 
compliance [and] illegal gambling.” It is envisaged that framework legislation 
will establish the main parameters of control, the detail to be introduced by the 
Commission in the form of subordinate legislation and Codes of Practice, building 
on and extending the Gaming Board’s current Guidelines for industry self-regulation. 





52 Gambling Review Report, op cit n 6 para 1.1. 
53 Ibid para 19.34. 
54 Ibid para 33.2. 
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Of particular interest are the enforcement powers that the Review proposes 
should be allocated to the Commission.” One of the noticeable features of the 
current compliance regime is the fragmentation of enforcement responsibility 
across a range of agencies. Moreover, the Gaming Board has neither its own 
powers of search, seizure or prosecution, nor a power, common in the case of 
other. regulated industries and activities, to impose administrative sanctions. 
Industry self-regulation, together, at least in the case of the major operators, with 
elaborate internal compliance systems, has meant that serious scandals have been 
rare. But when they have occurred, notably at times when the market has been 
under pressure, the Gaming Board has found its scope for pre-emptive action 
wanting. Even the nuclear deterrent, the revocation of a gaming licence and the 
disqualification of the premises, bite less effectively than the market sanction, the 
reduction in the value of the property on which the casino was located.*° 

The Gambling Review was equally persuaded that operators should be free to 
compete with one another within the regulatory discipline imposed by the 
Commission. The current regime creates barriers to market entry, and 
simultaneously (as it is intended to do) stifles competition. By contrast, 
competition between operators would help the player by holding down costs 
and profit margins: “This may result in better odds, or where returns are fixed by 
law, as is the case with some forms of gaming, in better facilities.” In sum, 
“competition between suppliers of gambling activities offers the most effective 
way of providing a fair deal for the punter.”°” 

The majority of the Review’s 176 recommendations propose the repeal or 
relaxation of many of the current restrictions. With a few exceptions, the 
government has accepted them all.°® Of most significance is its acceptance of the 
Review’s market philosophy: “Regulation will be confined to what is necessary to 
keep crime out, protect the vulnerable, and ensure that gambling products are fair 
to the consumer.” Subject to that, “unnecessary barriers to customer access and 
new entrants to the industry will be removed.”*’ Prime among these is the 
abolition of the unstimulated demand test, described earlier. The government has 
already approved the implementation of a number of proposals on which there is 
little controversy, such as the provision of live entertainment and the serving of 
alcohol on the gaming floor in a casino.© Some of these are areas of considerable 
legislative complexity, for example, the regime governing the various kinds of 
gaming machine. But key areas continue to be controversial. These include the 
questions whether local authorities should be able to ban entirely all or selected 
forms of commercial gambling, and whether what are called ‘amusement with 





55 Ibid ch 33. “ 

56 See Rv Crown Court at Knightsbridge, ex parte International Sporting Club [1982] 1 QB 124, and R. v 
Crown Court at Knightsbridge, ex parte Marcrest Ltd [1983] 1 All ER 1148; and Miers, op cit n 25. 

57 Gambling Review Report, op cit n 6 paras 16.9 and 1.17. See further D. Miers, ‘A Fair Deal for the 
Punter? The Role of Regulation and Competition as Guarantors of Consumer Protection in 
Commercial Gambling’ in Reith (ed), Gambling: Debating the Issues (New York: Prometheus 
Books, 2003). 

58 A full list comparing the recommendations with their government reception is set out in A Safe Bet 
for Success, op cit n 12 Appendix B, and is summarised in the Select Committee’s Report, The 
Government's Proposals for Gambling: Nothing to Lose? op cit n 58, HC 827-1 (2001-2002) para 35. 

59 A Safe Bet for Success, op cit n 12 paras 10 9-10. 

60 There was no statutory ban on the consumption of alcoholic drinks on the gaming floor: this was 
one of the Gaming Board’s soft law requirements. The Board revised its position in June 2002. 
The ban on live entertainment was contained in Regulation 6 of the Gaming Clubs (Licensing) 
Regulations 1969 SI 1969 No 110); revoked by the Gaming Clubs (Licensing) (Amendment) 
Regulations 2002 SI 2002 No 1910. 
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prizes machines’ should be banned from venues such as cafes and take-aways, 
where they are readily accessible to children of all ages. The remainder, in 
particular the creation of the new Commission, await primary legislation. 

The concluding sections address three areas of regulatory choice: problem 
gambling, the relationship between the National Lottery and all other commercial 
gambling products, and the effect on the National Lottery market of the mode of 
the licence allocation. 


Problem gambling 


Gambling puts the players’ money at risk; in so doing it also creates a risk that 
their play will, if sufficiently repeated, become dysfunctional. The Prevalence 
Survey defined problem gambling as “gambling to a degree that compromises, 
disrupts or damages family, personal or recreational pursuits.” As the Gambling 
Review Report observed, this definition relies on the effects of dysfunctional 
gambling rather than employing contested issues concerning addictive beha- 
viour. Considering that it presents no difficulties for 99% of those who gamble, 
problem gambling may be said to have claimed a disproportionate share of 
attention when gambling policy is being formulated. But like concepts such as 
‘poverty’ or ‘need’, ‘problem’ gambling is a relative term which is ineliminable 
while there are moral entrepreneurs prepared to argue the case. In terms, for 
example, of Hood et al.’s analysis of risk regulation regimes, those representing 
gambling’s casualties comprise a narrow but deep expert group which seeks, within 
this risk domain, to persuade government to adopt a relatively high degree of 
regulatory ‘aggression’ with regard to standard-setting for licensed operators.™ 
The operators, whom one would naturally expect to contest this agenda, have, over 
the past decade or so, shifted from a position of denying that there was a ‘problem’, 
save for a very few gamblers, to an acceptance that the regime must cater for those 
whose gambling may become dysfunctional. Whether or not this shift is wholly the 
product of commercial self-interest, its result has been a willingness on the 
government’s part to advance the industry’s deregulation agenda, even in the 
absence of any meaningful public demand for more gambling opportunities. 
While the regulatory dynamic is clear enough in the Minister’s evidence to 
the Select Committee, the question remains: how should the Gambling 
Commission respond to industry requests for permission to market new gambling 
products? All gambling products present risks to their consumers. Striking 
the balance between the consumer and the industry is a common issue for 
regulators: “how to trade off the risk of making Type I and Type II errors.”® 
In the present context, it might be exemplified by a particularly attractive 





61 See Gaming Board for Great Britain Annual Report 2001/02 op cit n 19 paras 2.19~2.24, Culture, 
Media and Sport Committee, Part IV. The Commons’ Deregulation and Regulatory Reform 
Select Committee has repeated its and the Lords’ earlier criticism that the “repeated piecemeal 
deregulation amendment of the law relating to gambling has been an unwelcome feature of the 
deregulation procedure.” The Committee “look forward to the early introduction of a Bill which 
will obviate the need for any further such amendment”; Draft Deregulation (Bingo and other 
Gaming) Order 2002 HC 599 (2001/02) para 13. 

62 Gambling Review Report, op cit n 6 para 17.25; chapter 17 is a careful summary of this area. 

63 Hood et al, op cit n 8, 45-58. 

64 op cit n 58 Volume III Ev 115 Q357. The Minister has on other occasions emphasised the equation 
between the industry’s acceptance of its social responsibility and the pace of change; HC Deb vol 
388 col 516 5 July 2002. 

65 Hood et al, op cit n 8, 181. 
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gambling product which presents all of the structural characteristics known 
to encourage repeated play: fast game resolution, a random reinforcement 
schedule, and opportunities for repeat staking. A Type I error imposes regulatory 
restrictions where the product turns out to be harmless; a Type II error fails 
to regulate sufficiently (or at all), with harmful results. As with the standard 
case of the approval of a new drug, the choice will frequently depend on the 
available scientific or other evidence. In the case of gambling, the evidence is 
neither plentiful nor always robust. The Gambling Review Report commented 
that the paucity of research had made the task of predicting the likely impact 
of further deregulation especially difficult, but concluded nevertheless that the 
weight of evidence suggested that problem gambling would increase as market 
deregulation proceeded. The Select Committee explicitly recognised that in 
formulating its policy, the government is faced with a Type I — Type II choice.® Its 
general observations about the need to fund research suggest that it would prefer 
Type I decisions. 


Market tension: the relationship between the National Lottery and 
other commercial gambling products 


It will be clear from the earlier discussion that there are presently two sectors 
within the commercial gambling market, each pursuing different objectives: one 
largely for private, the other, exclusively for public gain. While all forms of 
commercial gambling are subject to duty, the Gambling Review was not set up 
with a view to increase public revenue from additional gambling activity. The 
government’s expectation is that such expenditure will be tax neutral, substituting 
for other taxable leisure activities.©” (The 12% duty on National Lottery receipts 
was introduced to counter the loss of tax payable on other consumer spending). 
On the other hand, the government is committed to ensuring that consumer 
spending on the Lottery continues, the more so as the good causes that may 
benefit now include areas traditionally funded from the normal spending round: 
health, education and the environment.® For this reason, when commissioning 
the Gambling Review, the Home Office expressly precluded it from considering 
any changes to the National Lottery. But the Review was required to consider 
“the impact of any proposed changes, including an assessment of the potential 
effect on the income to good causes.” 

As noted earlier, the gambling industry’s deregulation agenda was given a 
greater degree of urgency following the launch of the National Lottery in 
November 1994. This prompted it to complain that the Lottery’s statutorily 
privileged position, most obvious, for example, in its unparalleled advertising 
opportunities, meant that they were not playing on a level playing field. This 
complaint wholly missed the point, since it was always the government’s intention 
that there should be two fields, one of which would be monopolised by the 
Lottery. This separation has been, and will continue to be, the cause of an 





66 op cit n 58 paras 38-42. 

67 HC Deb vol 388 col 517 5 July 2002 (Richard Caborn MP). See also Sir Alan Budd’s response, to 
the same effect, Culture, Media and Sport Committee, op cit n 1 Volume III Ev 83 QQ 241-243. 

68 Introduced by the National Lottery Act 1998. The debates on the Bill dealt at length and 
indecisively with the question of ‘additionality’; that is, that Lottery spending in these areas would 
be additional to, and not in substitution for, current government allocations. 

69 Gambling Review Report, op cit n 6 para 2.1. 

70 Camelot must adhere to the ASA Code. 
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essentially unresolved regulatory tension between the two gambling markets, a 
tension accentuated by the Government’s approach to the Review. Two particular 
matters may be highlighted: side betting on the Lottery, and increases in the 
maximum limits applicable to the proceeds of societies’ lotteries. 

Other jurisdictions that benefit from state lotteries permit side betting on their 
lottery’s numbers. This is fixed odds betting in which the player chooses one or 
more numbers that, if they are drawn, guarantee a fixed prize. This will be 
calculated by reference to the arithmetical chances of the winning number being 
drawn, but will typically reduce as the odds get longer. For example, in a bet in 
which the player chooses two from 80 available numbers from which 20 are 
drawn, the odds against winning are 4:1. The promoter might offer a prize of £3 
for a £1 stake, 75% of the arithmetical odds. Where three numbers are selected, 
the odds are 16.6:1 against, but instead of a prize of £16.60 for a £1 stake (as 
would usually be the case in a two-party bet), the promoter might offer £12 
(72%).”' Although the player is receiving less than the true odds, this is not a 
lottery, despite the means by which winning numbers are selected, because the 
player will win this prize however many other winning players there may be. 
Because fixed odds betting on the numbers drawn in a lottery can offer a better 
rate of return (albeit at worse odds) than is offered for the same stake in the lottery 
itself, some players may prefer this indirect form of participation. Where offered 
by bookmakers,” side betting therefore diverts money from the good causes. For 
this reason, section 18 of the 1993 Act provides that side betting on the National 
Lottery is unlawful. The Gambling Review Report considered the evidence from 
Ireland, where it was reported that the Irish Sweepstake had lost some M£20 in 
diverted bets. Nevertheless, the Review concluded that the Lottery would be 
unlikely to suffer if section 18 were repealed; first, because there is little product 
cross-over among a substantial majority of Lottery players, and, secondly, 
because fixed odds betting cannot replicate its “life changing” jackpots. 
Naturally, both Camelot and the National Lottery Commission objected in the 
strongest terms to this recommendation. Independent advice to the NLC 
suggested an annual loss of M£66 net revenue (sales less prizes).’”* Their 
objections were also based on the fact that bookmakers offering side bets would be 
free riding on the name and the promotion of the Lottery. Not wishing to take a 
risk, the government rejected the Review’s proposal.” 





71 See C. Smith, Smith and Monckom’s The Law of Betting, Gaming and Lotteries (London: 
Butterworths, 2001) para C14.9 from which the example is drawn. 

72 The major bookmakers did develop a fixed odds game (49's) which, though not dependent on the 
Lottery draw, mimicked its 6/49 format. Camelot objected that this was an unlawful lottery, but 
the court held that its characteristics were those of betting. This is a complex area, not assisted by 
the definitional overlap at common law between betting and lotteries. See Smith and Monckom’s 
The Law of Betting, Gaming and Lotteries, ibid paras C14.10-14.23. 

73 Gambling Review Report, op cit n 6 paras 26.6-8, 35.13. 

74 Culture, Media and Sport Committee, op cit n 58 Volume III Ev 98. 

75 A Safe Bet for Success, op cit n 12 para 5.5. Much to the bookmakers’ irritation, Camelot 
launched its own fixed prize game using the Lottery draw, Lotto Hotpicks in July 2002. This is not 
fixed odds betting, “the crucial difference” being that “in the case of the lottery the payments 
made by the participants are paid into a pool from which the prizes come”; Smith and 
Monckom’s The Law of Betting, Gaming and Lotteries, op cit n 72 para C14.24. As with its other 
games, Camelot warns players that in exceptional circumstances, depending on the number of 
winners overall and per prize category, prizes may on occasion be less than is advertised. The 
marketing reason was that Camelot’s research suggested that players wanted to win more than 
£10 for matching three numbers; see Culture, Media and Sport Committee, op cit n 58 Volume III 
Ev 66 Q 164. Since Camelot is doing no more than exploiting its own assets, and the stakes are 
pene directed to the Lottery, there can be no objection that revenue to the good causes is being 

ost. 
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The Review also recommended the removal of the existing monetary limits 
on societies’ lotteries. These limits, which vary according to the frequency with 
which the lotteries are promoted, affect the totals of proceeds and prizes 
that they may generate. By way of example, the current limits on proceeds are 
M£1m for a single lottery promotion, or M£5 for all promotions run by one 
society in one year. Societies’ lotteries comprise the most substantial alternative 
‘good cause’ gambling medium to the National Lottery. Those lotteries 
whose proceeds exceed £20,000 per promotion or £250,000 per year are required 
to register with the Gaming Board. Its figures for 2001-2002 show that this sector 
had total ticket sales of M£109, with M£25 (23%) paid out in prizes and 
ME59 (52%) benefiting their-good causes.”° In the same year, the total of National 
Lottery ticket sales was M£4,983, the total of Prizes ME£2,436 (50%) and the 
share for the good causes, M£1,551 (31%).’’ The Review considered that 
the restrictions on societies’ lotteries were unhelpful to the causes which 
they supported (as well as imposing unnecessary market barriers), and so 
proposed their abolition. It acknowledged that this could impact adversely on 
the Lottery, but considered that the shift would be insignificant. In any event, 
since the proceeds from both formats are intended for good causes, it was a 
matter of choice for the purchaser, who might wish to support a cause that had 
not benefited from the Lottery.”* To this and its associated proposals Camelot and 
the NLC objected. The NLC estimated a loss of M£168 to the Lottery. Not 
wishing to permit the possible fragmentation of income which could follow from a 
large popular charity working with a national retailer to create a lottery able to 
compete with the National Lottery, the government agreed only to double the 
current limits. The Commission concluded that it was comfortable with this 
outcome.” 

The government’s decisions on side betting and societies’ lotteries are particular 
examples of a tension between the social and the economic regulation of these 
two sectors of the gambling market that has been evident since the launch of 
the Lottery. This is so despite the fact that societies’ lotteries (and those 
others that are lawful under the 1976 Act) are also intended for good causes, 
even if these are privately enjoyed. The question therefore arises, how will 
the government continue to safeguard the privileged position enjoyed by the 
Lottery, should the implementation of the Review’s other recommendations 
result in the diversion of the gambling pound to the casino and machines 
sectors, where they are likely to have the most significant impact?®° A downturn 
in Lottery receipts may also be occasioned by the universal experience of 
‘lottery fatigue’, which requires states that rely in their income constantly to be 
developing new and more competitive games.®! As competition tends to lead 
to faster games, so there will be a temptation to introduce similar games within 
a Lottery context. Currently the Secretary of State has given directions under 
the 1993 Act that the NLC shall not authorise games that promote excessive 








76 See Gaming Board for Great Britain, Annual Report 2001/02, op cit n 19 para 6.4 and Table 28. 

77 Figures rounded. It should be noted that societies’ lotteries do not attract any indirect taxation; 
Lottery ticket sales are subject to 12% Lottery duty. 

78 Gambling Review Report, op cit n 6 paras 28.25-31, 35.9. 

79 A Safe Bet for Success, op cit n 12 para 4.42; Culture, Media and Sport Committee, op cit n 58 
Volume II Ev 58-64 (Camelot), 96-100 (National Lottery Commission). 

80 Culture, Media and Sport Committee, op cit n 58 Volume I paras 61 and 72-73. 

81 As is currently the case: over the past four financial years sales have fallen from B£5.5 in 1996/97 
to B£4.8 in 2001/02. The decline inevitably affects Camelot’s capacity to generate the proceeds for 
good causes that it predicted in its second licence application. 
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play. It should be emphasised that under section 4 of the Act, the Commission 
has a duty to protect the player which is lexically prior to its duty to maximise 
the proceeds for the good causes. Thus, video lottery terminals; which 
resemble gaming machines and are common in other jurisdictions having 
state lotteries, could not currently be approved here;*? but the regulatory choice 
remains. 


Licensing and regulating the National Lottery 


The National Lottery is a natural monopoly; that is, it is a monopoly in which the 
costs of production to meet the demand for the product are less costly where there 
is a single than where there are a number of suppliers. As in other jurisdictions in 
which they are promoted, there is universal agreement that state lotteries generate 
the greatest return where there is a clear, single, brand capable of delivering ‘life 
changing’ jackpots.** Apart from duplication of its infrastructure, the presence of 
many promoters each contributing to the good causes would necessarily result in 
relatively low prizes. Neither would there be much incentive for promoters to 
maximise purchasing in areas where the retailing costs are proportionately higher 
than elsewhere. The monopoly licensee is required to ensure that the entire 
population is able to access the Lottery’s products, in particular, the main draw, at 
the same universal price. Inhibiting ‘cream skimming’ is intended both as a 
measure of distributional justice (every citizen should have a chance) as it is of 
maximising the Lottery’s revenues.** Like its predecessors, the government intends 
that the Lottery should “not be exposed to direct competition that could 
undermine its role.” The 1993 Act provides that there shall be a single operator 
selected to run it (section 5), and that the games themselves will be promoted 
by operators (which might, but need not include the section 5 licensee) licensed 
under section 6. In this way, it was thought that the kind of product inno- 
vation that would be the result of a competitive market would, like the section 5 
licence, be brought about by ex ante competition. For somewhat similar reasons, 
the application of the theory of “contestable markets”, to both the section 5 
and section 6 licences is debatable. The problem centres on the costs of contesting 
the licence, which become more pronounced once the first licence has been 
awarded. 

In the case of the section 5 licence, the core issue for the first licence period was 
the cost of bidding. Running a lottery is not a central business function for most 
companies, even those in the leisure industry. Apart from some obvious demands, 
such as a substantial IT, printing, marketing and retailing infrastructure, the 
government requires the promoter to be able, for example, to track every 
purchaser of the main game to reimburse them should the draw be voided. The 
initial eight bidders were consortia drawn from these various commercial sectors. 
But once allocated, the section 5 licensee inevitably acquired a substantial 
advantage over those against whom it would be bidding for the second licence 





82 Culture, Media and Sport Committee,op cit n 58 Volume III Ev 102 QQ 318-326. 

83 Perversely, Camelot’s launch of a variety of Lottery products over Christmas 2002 is said to be 
responsible for consumer confusion about its portfolio of games, and is in part responsible for a 
ME12 fall in sales; The Times, 26 December 2002. 

84 Ogus, op cit n 14, 30-33, 320, 331. 

85 See DCMS’ consultation paper, Review of Lottery Licensing and Regulation (2002), para 1.9 and A 
Safe Bet for Success, op cit n 12 para 5.7. 
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period.®* This was potentially exacerbated by the omission from Camelot’s first 
licence of some key conditions, such as the transfer to a new licensee of its 
intellectual property rights, and its acquired rights over retailer information.®” The 
costs for any other bidder for the second licence period were therefore increased 
by the value of the existing operator’s market position. As it was, there was only 
one other compliant contender for the second licence, Sir Richard Branson’s 
People’s Lottery. This competition was a particularly acrimonious affair in which 
the regulator was found to have acted unlawfully i in permitting one of the two 
applicants the opportunity to amend its bid. Competition for section 6 licences 
has been almost non-existent; only one licence has been awarded. Here, apart 
from the costs involved in developing and marketing new games, the applicant 
must be able to satisfy the section 5 licence holder that these will generate such 
proceeds as will satisfy the revenue projections on which its own section 5 bid was 
based. 

‘The government is canvassing alternative licensing arrangements. Some entail 
changes that can be accommodated without radical change to the existing 
statutory framework. These include such measures as a two-stage bidding process, 
possibly with the second, more demanding stage being subsidised by the regulator; 
an extension of the licence period, to give bidders more time to realise a reasonable 
return; and requiring the section 5 licensee to hold section 6 competitions, or 
at least to publish a strategy for section 6 bids. Other options are more radical, 
and would require legislative surgery. These include, first, the separation of the 
Lottery’s infrastructure from its products. This might encourage greater 
competition, as bidders would be more specialised, but the failure of rail 
privatisation might be sufficient to condemn this idea. It would also require 
greater intervention by the NLC, who would, for example, be required to settle 
disputes between the licensees concerning their responsibility for failing to reach 
the good cause targets. A second option mimics television broadcasting franchises, 
separating the operation of the Lottery from the question of its ownership. A 
permanent private sector operating company would hold a section 5 type licence; 
the regulator would hold periodic competitions in which other companies would 
bid to run it. As in television, the successful bidder would take over all the 

_contracts, infrastructure, products and staff employed by the operating company, 
but it would be for its new owners to determine how it wishes the Lottery to be 
developed and promoted in order to maximise the proceeds to good causes. 
Again as in television, the new owners would be subject to public service 
constraints, in this case imposed by the 1993 Act and by the National Lottery 
Commission.®” A third adopts the model commonly to be found in other 
jurisdictions, in which the Commission itself runs the Lottery via a series of 
contracts with suppliers of communications, game design, marketing, and so on. 
This would meet the objection to option 1, since the Commission would be the 
operator, but the flexibility of many contracts could also fragment the market to 
the detriment of the revenue to the good causes. The Commission would however, 
need to be differently constituted. By comparison with the intensity of the 
septennial licence competition, its regulatory responsibilities in the intervening 














86 Ogus, op cit n 14, 329. 

87 These and other conditions have been included in the second licence. 

88 R v National Lottery Commission, ex parte Camelot Group plc [2001] EMLR 43. See National 
Audit Office, Awarding the New Licence to Run the National Lottery HC 803 (2001/02). 

89 See generally,” i Gibbons, Regulating the Media (London: Sweet and Maxwell, 1998) and Prosser, 
op cit n 41, ch 9. 
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period are not especially onerous. This would change substantially if the 
Commission were responsible both for the award and the management of a 
variety of licences. 

A further objection to this last alternative is the potential conflict of interest 
between the NLC’s role as operator, and its regulatory responsibilities. Given its 
terms of reference, the Gambling Review could make no recommendations 
concerning the regulation of the Lottery, but the government’s consultation paper 
does address the question whether it would be appropriate for the NLC, with its 
current statutory duties, to be subsumed within the Gambling Commission. The 
primary attractions of a single regulator responsible for both sectors of the market 
are that there would be economies of scale and sonsistent regulation, since a single 
body would have an expert and informed view of its entirety. The regulator would 
be well placed to make judgments, for example, about the availability of gambling 
opportunities in premises licensed for the sale of alcohol, or on problem gambling. 
The primary objection is that unlike the proposed Gambling Commission (or the 
current Gaming Board), the NLC’s functions are not only regulatory. The Act 
requires (subject to its other section 4 duties to ensure the propriety of the Lottery 
and the protection of all its participants) the NLC to ensure that “the net proceeds 
of the National Lottery are as great as possible.” In their evidence to the Select 
Committee, both Camelot and the NLC rejected the idea that there should be a 
single regulator: “it is difficult to see how our regulatory responsibilities could be 
separated from our sponsoring and commercial roles.””° 

This conflict of interest might be neutralised if, as the Gambling Review 
speculated, the NLC’s roles were separated,” with its licensing and regulatory 
functions being transferred to the Gambling Commission. But as the govern- 
ment’s more radical proposals for the Lottery envisage greater commercial 
engagement by the NLC, such transfer could subvert the fulfilment of its statutory 
duty to maximise the revenue for the good causes. The Gambling Commission 
might be content to license an operator “which was wholly safe and of 
unquestionable integrity but also wholly ineffective.”°* Given the government's 
intention that the Lottery should prosper, this is clearly an unattractive option. On 
the assumption that the NLC is to retain its current responsibilities, the objection 
to bringing it within the Gambling Commission remains. As the examples of side 
betting and increases in societies’ lotteries limits illustrate, a single regulator 
would, if it decided in favour of the Gambling Review’s recommendations, be 
accused of undermining the Lottery’s capacity to fund the good causes. 
Alternatively, if took the decisions that the government has, “it would always 
be at risk of complaints from the commercial operators that it was holding them 
back in order to advantage the Lottery.” Additionally, the Commission would be 
judge in its own cause. Decisions such as these cannot be avoided, for example, “‘if 
there was pressure to promote new games through the internet or interactive video 
terminals which carry more risks of addiction or misuse than traditional lottery 
products.”°? They will therefore continue to be made by Ministers rather than a 
regulatory agency. That in its turn might be better for their accountability, even if 
the regulatory choices remain commercially and politically sensitive. 











90 Culture, Media and Sport Committee, op cit n 58 Volume I para 105. 

91 Gambling Review Report, op cit n 6, para 35.5. 

92 See DCMS, op cit n 85, para 5.7. 

93 Ibid para 5.9. The pressure will increase as Camelot seeks permission to introduce new games 
designed to reverse the decline in sales. 
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CASES 


‘Loss of a Chance’ Revisited: Gregg v Scott 
Edwin Peel* 


In Gregg v Scott’ the Court of Appeal has returned to the vexed question of 
whether to allow damages for the ‘loss of a chance’ of avoiding death or injury in 
cases of medical negligence. In doing so, it was not only required to deal with a 
‘new’ submission on behalf of the claimant, but also to consider directly the 
original submissions in favour of such a claim which had been side-stepped by the 
House of Lords in Hotson v East Berkshire Health Authority? 


The facts and decision at first instance 


The claimant developed a lump under his left arm. On 22 November 1994, he 
visited the defendant who diagnosed it as a benign lipoma. The negligence of the 
defendant, as found by the trial judge and unchallenged on appeal, lay in his 
failure to refer the claimant to a specialist. Such referral did not take place until 
the claimant visited another general practitioner on 22 August 1995. The surgeon 
who examined the claimant on 2 November 1995 ordered an urgent biopsy which 
established that he had a form of cancer known as non-Hodgkin’s lymphoma. The 
effect of the defendant’s negligence was to have delayed by nine months the 
treatment necessary to ‘cure’ the claimant. In this context, a ‘cure’ means a period 
of remission of at least ten years since the disease was last evident. 

The crucial finding of fact made by the judge was that the delay caused by the 
defendant’s negligence had reduced the claimant’s expectation of a cure, in the sense 
described above, from 42 per cent to 25 per cent. On the basis of earlier authority, 
and, in particular, the decision in Hotson, the judge found that the claimant failed 
in his claim. Since, at best, his prospect of a cure was 42 per cent, he was unable to 
discharge the burden of proving that it was more probable than not that the outcome 
would have been materially different had he been treated nine months earlier. The 
claimant’s attempt to challenge the evidential basis for the finding of fact upon which 
this decision was reached was rejected unanimously by the Court of Appeal. It was 
upon this finding, therefore, that the Court of Appeal considered the further 
submissions of the claimant. It is with those submissions that this note is concerned. 


Submissions made on behalf of the claimant 


In order to understand the two further submissions made by the claimant, it is 
necessary to start with a reminder of the decision which was reached by the House 





* Keble College, Oxford. While we may agree to differ in many respects, I am very grateful to Jane 
Stapleton for comments made on earlier draft of this note. 


1 [2002] EWCA Civ 1471, [2002] All ER (D) 418, 29 October 2002. 

2 [1987] AC 750. 

3 ibid. 4 

4 For reasons which are given in the judgment of Latham LJ: para 20. 
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of Lords in Hotson. There, the claimant developed a form of disability known as 
avascular necrosis after a fall from a tree in which he injured his hip. A claim was 
made against the defendant for its failure to diagnose the injury, which resulted in 
a delay of five days before treatment. The evidence before the court on that 
occasion led to a finding that the claimant had only a 25 per cent ‘chance’ of 
avoiding avascular necrosis prior to the negligence of the defendant. On that basis, 
the House of Lords found that the negligence of the defendant was irrelevant. It 
overturned the decisions of the trial judge and the Court of Appeal to award 
damages which reflected the lost chance, ie 25 per cent of the sum which would 
have been awarded if the defendant had been ‘fully responsible’ for the claimant’s 
disability. On the balance of probability, the injury to his hip had been caused by 
the fall. Any loss of the chance of avoiding avascular necrosis was relevant only at 
the stage of quantification. That stage was not reached if it could not first be 
established, at the stage of causation, that the injury had been caused by the 
defendant’s negligence. In reaching this decision, the House of Lords (and the 
Court of Appeal in the present case) relied on the following passage from the 
speech of Lord Diplock in Mallett v McMonagle:° 


The role of the court in making an assessment of damages which depends upon its view as to 
what will be and what would have been is to be contrasted with its ordinary function in civil 
actions for determining what was. In determining what did happen in the past the court 
decides on the balance of probabilities. Anything that is more probable than not it treats as 
certain. But in assessing damages which depend upon its view as to what will happen in the 
future or what would have happened in the future if something had not happened in the past, 
the court must make an estimate as to what are the chances that the particular thing will or 
would have happened and reflect those chances, whether they are more or less than even, in 
the amount of damages which it awards. 


It is against this background that two further submissions were made on behalf of 
the claimant. First, that Hotson could be distinguished. There was an ‘injury’ 
which was undoubtedly caused by the defendant’s negligence, in the form of the 
spread and enlargement of the tumour during the nine-month delay in diagnosis 
and treatment. The stage of quantification had therefore been reached. It was 
simply a question of assessing the extent to which the chance of a cure had been 
affected by this further injury. Second, the prospect of an award of damages for 
the ‘loss of a chance’ itself had not been ruled out altogether by the House of 
Lords in Hotson. This was an appropriate occasion upon which to reconsider it, 
particularly in the light of the recent decision of the House in Fairchild v Glenhaven 
Funeral Services Ltd. 


Decisions of the Court of Appeal 


The first submission of the claimant found favour only with Latham LJ. In 
Hotson, there had also been a further ‘injury’ done to the claimant in the form of 
the severe pain he had to endure during the five days of delay in treatment (for 
which damages for the pain itself were awarded), but this did not affect his 





5 Paras 27 and 68. 

6 [1970] AC 166, 176. 

7 ae ae 22: [2003] IAC 32. Noted by J. Morgan, ‘Lost Causes in the House of Lords’ (2003) 
277. 
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chances of avoiding avascular necrosis. In the present case, Latham LJ held that 
the enlarged tumour was an injury which had been caused by the negligence of the 
defendant and which included ‘as a necessary consequence the loss of a chance of 
some benefit’,® ie the reduced prospect of a cure. It was unnecessary therefore for 
Latham LJ to consider the second submission that the loss of a chance could itself 
be recovered as a permissible head of damage and he declined to do so. 

Both submissions were rejected by the majority of Mance and Simon Brown 
LJJ. As one might expect from the trial judge whose decision was overturned by 
the House of Lords, Simon Brown LJ expressed some doubts about the decision in 
Hotson. In particular, he found it difficult to understand how, consistently with 
the central basis of their Lordships’ decision, a claim in this context for loss of a 
chance could ever succeed.? While he hoped that the loss of a chance argument 
might be ‘confronted more squarely than perhaps it was in Hotson and resolved in 
a clear and principled fashion’,'° he dismissed the appeal for the reasons given by 
Mance LJ. Since he did so on the basis that Mance LJ’s judgment went ‘a very 
long way towards justifying the existing state of the law’,"! it is with this judgment 
that the remainder of this note is concerned. 


The judgment of Mance LJ 


The judgment of Mance LJ does, indeed, go a long way towards explaining, if not 
fully justifying, the existing state of the law in this area. As he points out, the key 
to its understanding is the distinction between ‘causation’ and ‘quantification’. It 
is hard to disagree with his observation that it is not a distinction ‘which is always 
either clear-cut or self-evident’,!* but it is submitted that the most convincing parts 
of his judgment are those in which he acknowledges that how the distinction is 
drawn in any particular case is ultimately a question of policy.'? In doing so, he 
reflects the approach of Lord Hoffmann (most notably in Banque Bruxelles 
Lambert SA v Eagle Star Insurance Co Ltd'*) that what may appear to be, or are 
dressed up as, questions of causation are, in reality, questions of policy about the 
scope of the duty owed by the defendant. It is submitted that it is upon this basis 
that one can best explain, and seek to justify, the existing state of the law in this 
area and the decision in Gregg v Scott. 

While it is quite beyond the scope of this note to conduct an exhaustive survey, 
three types of case may be compared to illustrate the point: (i) in a case where the 
negligence of a doctor has resulted in a bone injury, damages will be assessed on a 
basis which allows for the risk that the claimant may later develop osteo-arthritis 
as a result. As a matter of past fact, the defendant caused the bone injury. The 
quantification stage is reached and the court will assess what ‘will happen in the 
future or what would have happened in the future’,!> ie in this type of case, the 
value of the lost chance of avoiding further injury in the form of osteo-arthritis; 








8 Para 40. 
9 Para 96. 
10 Para 102. 
11 Para 103. 
12 Para 66. 
13 ibid., paras 82 and 85. 
14 [1997] AC 191. See also: Environment Agency (formerly National Rivers Authority v Empress Car 
Co (Abertillery) Ltd [1999] 2 AC 22, 29. 
15 n 6 above. 
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Gi) in Allied Maples Group Ltd v Simmons & Simmons’® the negligence of the 
claimants’ legal advisers resulted in a lost opportunity for the claimants to seek 
protection from the sellers of certain properties against a contingent liability on a 
lease. As a matter of past fact, the defendants caused the lost opportunity. The 
quantification stage was reached and the court was again prepared to assess ‘what 
would have happened in the future’, ie in this type of case, the value of the lost 
chance that the seller would have agreed to some form of protection; (iii) in 
Fairchild v Glenhaven Funeral Services Ltd,” the claimant developed mesothelio- 
ma as a consequence of his exposure to asbestos, caused by the negligence of 
successive employers. Such is the aetiology of mesothelioma,'® it was impossible to 
say which period of exposure led to the fatal contamination and, therefore, which 
employer had caused the injury. It was held by the House of Lords that it was 
sufficient for the claimant to establish that each individual employer had 
materially increased the risk of developing mesothelioma. Although the House 
held that an individual employer might be sued in full for the mesothelioma itself, 
the employer in question would, of course, be entitled to sue the other employers 
for a contribution on the same basis, ie the increased risk.!? It is submitted that, 
while the terminology may be different, there is no difference in principle between 
an increased risk of a particular injury and the loss of the chance of avoiding that 
injury.” Once it is determined that either falls within the scope of the duty owed 
by the defendant, any question of causation is easily resolved. Thus, in Fairchild, 
as a matter of past fact the defendant employer caused the increased risk of 
mesothelioma. In effect, the quantification stage was reached.” An assessment of 
the lost chance of avoiding the risk of mesothelioma (‘what would have happened 
in the future’ but for the negligence of the employer) was not made by the court as 
such, but was nonetheless to be achieved indirectly via the claims between the 
successive employers for a contribution. 

As noted earlier, the point at which the dividing line between causation and 
quantification is drawn in these cases is not self-evident. In cases of medical 
negligence, we tend to think in terms of tangible injury caused to the claimant. 
This may explain why it seems natural to draw the line at the time of the injury, ie 
in category (i), the bone injury. Anything prior to that point in time is to be viewed 
as a matter of past fact and assessed on the balance of probability; anything after 
that point in time is a matter of future fact and to be assessed on the basis, if 
necessary, of a lost chance. In cases of pure economic loss, it is often the case that 
the loss is occasioned by missed opportunities (eg not withdrawing from the 
purchase of a defective property because of the negligence of a surveyor).”” This 
may explain why it seems equally natural to draw the line at the time of the missed 





16 [1995] 1 WLR 1602. 

17 [2002] UKHL 22: [2003] IAC 32. 

18 The condition may be caused by a single fibre of asbestos, or a few fibres, or many fibres; medical 
opinion holds none of these possibilities to be more probable than any other: see Lord Bingham, 
[2003] IAC 32 para 7. 

19 Jt should be noted that the possibility of a more direct apportionment of damages was not ruled 
out by the House, if only on the basis that no argument on apportion was addressed to it: Lord 
Bingham, [2003] IAC 32 para 34. It has already been held that such apportionment is possible 
with ‘progressive diseases’, ie those where the longer the exposure, the worse the disease becomes. 
In such cases, the defendant is liable for any material contribution to the disease itself, but only in 
proportion with his contribution: Holtby v Brigham & Cowan (Hull) Ltd [2000] 3 All ER 421. 

20 E. Peel, ‘SAAMCO Revisited’, in A. Burrows and E. Peel (eds), Commercial Remedies (Oxford: 
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opportunity, ie in a case like Allied Maples, the time when an approach could 
have been made to the sellers. But why should we necessarily think along 
these lines? Why should the idea of a missed opportunity - ‘a lost chance’ - not 
also determine the dividing line between causation and quantification in other 
types of case, including claims involving personal injury? This brings us to 
Fairchild, where, in effect, not to do have done just that would have allowed 
each of the negligent employers to escape liability when the mesothelioma was 
undoubtedly caused by one of them. It is submitted that counsel for the claim- 
ant in Gregg v Scott was therefore correct in his submission that, in Fairchild, there 
was a change made to our ‘normal’ understanding of the boundary between 
causation and quantification in cases of personal injury; that this was deter- 
mined by policy considerations and that, at the very least, this provides the 
opportunity to reconsider the loss of a chance argument in cases of medical 
negligence. 

Much of this is acknowledged by Mance LJ, but this aspect of his judgment is 
perhaps undermined a little by showing too much respect to the decision of the 
House of Lords in Hotson. First, he appears to endorse the view taken by their 
Lordships that Hotson itself was not an appropriate case in which to address 
directly the question when, if ever, damages may be recovered for loss of a chance; 
that issue was ‘pre-empted by the finding of fact which it identified, namely that 
the necrosis was inevitable prior to any negligence’.*? It has already been pointed 
out that this is a slight of hand, and not a very convincing one.” The finding of 
fact with which the House of Lords concerned itself was whether the injury (and 
with it the risk of avascular necrosis) had been caused by the negligence of the 
defendant. It thereby ignored the fact that it was being invited to consider whether 
the ‘gist’ of the claim might be seen, not as the injury, but as the loss of the 25 per 
cent chance of avoiding avascular necrosis. As in Fairchild, this sort of change to 
the gist of the claim raises a question of policy which really goes to the scope of the 
duty owed by the defendant. If recognised in Hotson, there would have been no 
difficulty in finding that, as a matter of past fact, the ‘lost chance’? had been 
caused by the negligence of the defendant. Second, Mance LJ also appears to cite 
with approval” the argument of Lord Bridge in Hotson that there is ‘no principle 
of English law which would have entitled the authority to a discount from the full 
measure of damage to reflect the chance that, even given prompt treatment, 
avascular necrosis might still well have developed.” With respect, this may 
not be true”® and, even if it is, this is a self-serving argument. The principle to 
which Lord Bridge refers is precisely the one which he was being asked to consider 
in Hotson. If loss of a chance were to be recognised as a permissible type of 
claim, it would be consistent with it to allow a defendant to seek a discount in 
the damages payable even when he had been shown on the balance of probability 
to have caused an injury, so as to reflect the chance that it might have 
occurred anyway. 

Having afforded so much respect to their Lordships’ decision in Hotson, Mance 
LJ nevertheless found himself able to distinguish it on the facts. Whereas the 
findings in Hotson were based on detailed evidence particular to the fall and to the 
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claimant (or ‘pure matters of past fact’”’) the findings in Gregg v Scott were based 
on matters which could only be addressed statistically.*° It is debatable whether 
this really does provide a distinction between the cases. The evidence in both 
appears to be the same: a claimant presenting the symptoms which should have been 
detected by the defendant had a statistical prospect of avoiding a certain outcome; 
in Hotson, a 25 per cent chance of avoiding avascular necrosis; in Gregg v Scott, a 42 
per cent chance of avoiding death within the ten-year period which amounts to a 
‘cure’. At least by ‘distinguishing’ Hotson, Mance LJ skilfully engineered a welcome 
opportunity to consider the policy arguments in favour of loss of a chance. 

He acknowledged that while the question did not arise in Hotson, the speeches 
of their Lordships lend little encouragement to the introduction of such a claim in 
cases of medical negligence. He certainly thought it would be going too far to 
allow a claim based on the chance alone, ie claims based on the risk of injury or 
disease where the injury or disease in question has not, in fact, occurred.*! It is 
hard to disagree, but this could produce unusual consequences. In Gregg v Scott, 
the claimant was still alive at the time of the appeal and there had been no 
recurrence of the disease since April 1998. Jf loss of a chance were to be allowed, 
may a claim only be brought by the claimant’s estate if he does, in fact, die before 
the end of the ten-year period of ‘cure’, or may he claim on the basis that he had to 
undergo more intensive treatment so as to ensure the ‘cure’ was still achieved, 
notwithstanding the negligence of the defendant? 

Where the injury or disease has occurred, Mance LJ did not think cases like 
Gregg v Scott could be equated with ‘employer’ cases like Fairchild. It is submitted 
that his decision to categorise Fairchild as a policy decision based on the 
scientific impossibility of proving causation (the ‘evidential gap’), and equating it 
with McGhee v National Coal Board”? (as did the House of Lords in Fairchild 
itself), is not perhaps the most appropriate basis for distinguishing it. As he 
acknowledges ‘there may be scope for argument what degree of scientific 
uncertainty constitutes such a gap’.*? It would be entirely possible to argue that 
the same gap was present in both Hotson and Gregg v Scott. The decision in 
Fairchild is more obviously distinguished (and limited to its exceptional facts) on 
the basis that one of several negligent employers did undoubtedly cause the 
claimant’s injury;** the result gives effect to this by making them all liable, albeit 
indirectly via the finding in the claimant’s favour and the prospect thereafter of 
proceedings for contribution. It is on this basis that McGhee remains, as it always 
has done, the ‘problem’ case. In McGhee it could only be proved that there was a 
‘chance’ that the claimant’s dermatitis might have been caused by the defendant 
employer’s negligence, as opposed to the entirely non-negligent exposure of the 
claimant to brick dust. 

The principal argument recognised by Mance LJ in favour of allowing claims 
for loss of a chance in medical negligence is the extent to which it most accurately 
reflects both the nature and the purpose of the duty broken by a negligent 
doctor.” It is this argument which has prevailed in the courts of some other 





29 Para 77. 

30 ibid. 

31 Para 80. See, further, J. Stapleton, n 24 above, 234, 395. 

32 [1973] AC 1. 

33 Para 53. 

34 Lord Bingham made it a condition of his ‘variation’ of the ordinary approach to proof of 
causation that any cause other than the inhalation of asbestos dust at work could be effectively 
discounted: [2003] IAC 32, para 2. : 

35 Para 85. 


628 © The Modern Law Review Limited 2003 





July 2003] Gregg v Scott 


jurisdictions.*° In the final analysis, however, Mance LJ found that it was 
outweighed by other considerations. The principal consideration, though it 
receives little or no amplification, is surely to be found in his observation that ‘it 
would represent a considerable increase in exposure’. 37 We are, here, getting to the 
heart of the matter. The focus on.tangible injury so as to determine the scope of 
their duty and the application of the ‘balance of probability’ test simply provide a 
pragmatic limit to the potential liability of those engaged in the medical 
profession. The pragmatism at work is all the more evident When one considers 
that, contrary to the view expressed by Lord Bridge in Hotson,*® there may well be 
a discount applied even in favour of those who have been shown to have caused 
the relevant injury.°? 

Mance LJ’s assessment of the policy considerations raised by Gregg v Scott led 
him also to reject the submission which had found favour with Latham LJ. For 
him, the correct approach was either to recognise loss of a chance as a recoverable 
head of damage, or not. Having decided not to do so, he held, quite rightly, that it 
would not be appropriate to decide such cases on the basis of whether some 
further independent tangible injury could be identified. This was an approach 
which could equally well have been applied to Hotson and the completion of the 
process of occlusion of the claimant’s blood vessels, caused by the defendant’s 
delay in diagnosis and treatment. More importantly, it would expose the potential 
arbitrariness of the dividing line between causation and quantification. when 
applied, or confined, only to forms of tangible injury. 


Conclusion 


It is understood that Gregg y Scott may be the subject of a further appeal. It would 
be a very brave move indeed for the House of Lords to abandon the pragmatism 
which it is submitted lies at the heart of the decision not to extend ‘loss of a chance’ 
claims to medical negligence. More likely perhaps is confirmation that Fairchild is 
an exceptional case, though it may be too much to hope for any recognition that 
McGhee is not, and should now be overruled. At the very least, however, it must be 
hoped that the House will recognise the true nature of the issue before it and 
address it in the principled fashion called for by Simon Brown LJ. 





36 See: Herskovits v Group Health Cooperative of Pugin Sound (1983) 664 P 2d 474 (Washington Sup 
Ct); Seyfert v Burnaby Hospital Society (1986) 27 DLR (4") 96 (British Columbia Sup Ct); cf. 
Lawson v Lafferiére (1991) 78 DLR 609 (Sup Ct of Canada). 

37 Para 81, echoing a similar observation of Lord Hoffmann, in. Fairchild: [2003] IAC 32, para 69. 

38 text to n 27 above. 

39 See this aspect of Smith-v Leech Brain and Co Ltd [1962] 2 QB 405, as discussed by J. Stapleton, n 
24 above, 397-398. 
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The Nature of the Anti-Social Behaviour Order — 
R (McCann & Others) v Crown Court at Manchester 


Stuart Macdonald" 


Should proceedings under section 1(1) of the Crime and Disorder Act 1998 for the 
imposition of an anti-social behaviour order (ASBO) be classified, both 
domestically and for the purposes of Article 6 ECHR, as civil or criminal 
proceedings? The importance of this question, which faced the House of Lords in 
R (McCann & others) v Crown Court at Manchester, Clingham v Kensington and 
Chelsea Royal London Borough Council, lay in its implications for the admissibility 
of hearsay evidence in these proceedings. If they were domestically classified as 
criminal proceedings the rule against hearsay evidence would apply, and if they 
involved the determination of a ‘criminal charge’ Article 6(3)(d) (‘everyone 
charged with a criminal offence has the following minimum rights ... to examine 
or have examined witnesses against him and to obtain the attendance and 
examination of witnesses on his behalf under the same conditions as witnesses 
against him’) would apply. 

ASBOs were designed to remedy a ‘serious social problem.’ The criminal law 
‘offered insufficient protection to communities’ who were plagued by ‘young 
persons, and groups of young persons, [causing] fear, distress and misery to law 
abiding and innocent people by outrageous anti-social behaviour.’ (per Lord Steyn 
at [16]) The structure of a civil injunction with criminal penalties for breach was 
designed so as to allow the orders to be imposed without the necessity of these 
frightened and intimidated people, frequently neighbours, giving direct evidence. 
If they were to be classified as criminal proceedings, either domestically or for the 
purposes of Article 6, ‘it would inevitably follow that the procedure for obtaining 
anti-social behaviour orders is completely or virtually unworkable and useless.’ 
(per Lord Steyn at [18]) Lord Steyn thus commented 


My starting point is, however, an initial scepticism of an outcome which would deprive 
communities of their fundamental rights (emphasis original, at [18]) 


The facts 


When the ASBO, created by section 1 of the Crime and Disorder Act 1998, was 
devised by New Labour, it was defendants like the McCann brothers and Andrew 
Clingham that they had in mind. 

During a six month period in 1999, the McCanns had allegedly verbally abused, 
threatened and assaulted several members of the public in the Beswick area of 
Manchester, and committed acts of theft, burglary and criminal damage. 
Manchester Crown Court, having heard evidence that consisted partly of hearsay 








* Lecturer in Law, University of Southampton. Thanks to Andrew Halpin, Ed Bates, and Andrew 
Rutherford for their helpful comments 


1 See, for example, A Quiet Life: Tough Action on Criminal Neighbours (London: Labour Party, 
June 1995) in which the ASBO (then called the Community Safety Order) was first proposed 
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evidence, issued ASBOs prohibiting each of the brothers (aged 16, 15, and 13) 
from (1) entering the Beswick area of. Manchester, (2) using or engaging in any 
abusive, insulting, offensive, threatening or intimidating language or behaviour in 
the City of Manchester, (3) threatening or engaging in violence or damage against 
people or property in the City of Manchester, and (4) encouraging others to do the 
acts described in (2) and (3). 

The Kensington and Chelsea Royal London Borough Council had applied for 
an ASBO against Andrew Clingham, aged 16, after receiving a housing trust 
report which contained allegations that he had committed acts of verbal abuse, 
assault, burglary, criminal damage, and drug dealing between April 1998 and 
December 2000. The application was primarily based on hearsay evidence 
contained in records of complaints received by the housing trust and in crime 
reports compiled by the police. A hearsay notice was served on the defendant, who 
challenged its validity. 

The House of Lords heard the two cases together. In R (McCann & others) v 
Crown Court at Manchester and another ({2002] UKHL 39) it held that 
proceedings under section 1(1) of the Crime and Disorder Act 1998 were properly 
classified as civil under domestic law, and that, for the purposes of Article 6 of the 
European Convention of Human Rights, the proceedings did not involve the 
‘determination of a criminal charge.’ Hearsay evidence was therefore admissible. 
The McCanns’ appeal against the making of the ASBO was accordingly dismissed. 
However, given the seriousness of the matter involved, the House of Lords held 
that the criminal standard of proof should always apply in proceedings for an 
application for an ASBO. 

Given the decision in McCann, the House held that it did not have jurisdiction 
to hear Andrew Clingham’s appeal (in Clingham v Kensington & Chelsea Royal 
London Borough Council) against the Divisional Court’s decision that hearsay 
evidence was admissible in proceedings under. section 1(1) of the Crime and 
Disorder Act 1998 (see [2001] EWHC Admin 582) since section 1(1)(a) of the 
Administration of Justice Act 1960 only permits an appeal from a decision of the 
High Court ‘in any criminal cause or matter.’ 


Classification under domestic law 


Lord Steyn pointed to several factors which supported the conclusion that the 
proceedings under section 1(1) of the 1998 Act were civil under domestic law. The 
Crown Prosecution Service is not involved in the application for an ASBO, the 
proceedings are initiated by the civil process of a complaint (see section 1(3)), there 
is no formal accusation of a breach of criminal law, and it is unnecessary for the 
obtaining of an ASBO to establish criminal liability,” the ASBO cannot be entered 
on a defendant’s record as a conviction, it is not a recordable offence for the 
purpose of taking fingerprints, and, significantly, the ‘true purpose of the 
proceedings is preventative ... It follows that the making of an anti-social 
behaviour order is not a conviction or condemnation that the person is guilty of 





2 The defendants had argued that the complaint against them alleged anti-social behaviour which, 
in effect, amounted to an allegation of the commission of criminal offences. This argument was 
rejected on the basis that it was not necessary to establish criminal liability in order to fulfil the 
requirements of section 1(1)(a) of the 1998 Act. The offences under section 4A and section 5 of the 
Public Order Act 1986 require proof of mens rea, whereas section 1(1)(a) does not (see Lord 
Steyn’s judgment at [22}) 
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an offence. It results in no penalty whatever.’ (at [22]) Lord Hutton echoed the last 
of these considerations, explaining that ‘the purpose of the application is to obtain 
an order prohibiting the defendant from doing anti-social acts in the future and its 
object is not the obtaining of a conviction against him resulting in the imposition 
of a punishment.’ (at [94]) He also pointed to the fact that section 1 is found in 
Part I of the 1998 Act, headed ‘Prevention of Crime and Disorder’, and not in Part 
II, which has the heading ‘Criminal Law.’ 

That this was the intention of New Labour is unquestionable.’ As noted above: 
one of the reasons for combining a civil injunction with criminal penalties for 
breach was so that hearsay evidence would be admissible in the application for an 
ASBO, thereby removing the need for the victims of the anti-social behaviour, 
who may have been intimidated into silence, to give evidence. Lord Hutton 
observed, ‘the remedy has operated effectively because the courts have held that 
proceedings under section 1 are civil proceedings and not criminal proceedings.’ 
(at [88]) 

The defendants, in seeking to persuade the House that the proceedings should 
be classified as criminal, pointed to the consequences which an ASBO may have 
for a defendant. Section 1(4) of the 1998 Act states that, if the conditions laid out 
in section 1(1) are fulfilled, the magistrates’ court may make an order ‘which 
prohibits the defendant from doing anything described in the order.’ No 
restrictions are placed upon the potential scope of the order, save that the 
prohibitions must be ‘necessary for the purpose of protecting from further anti- 
social acts by the defendant (a) persons in the local government area; and (b) 
persons in the adjoining local government area specified in the application for the 
order.’ (section 1(6)) It remains possible, for example, for an ASBO to ban a 
defendant from his own home. When an amendment was proposed in the 
Commons Standing Committee on the Crime and Disorder Bill, which would have 
prevented an ASBO from ever prohibiting a defendant from occupying his home, 
New Labour rejected the amendment, with Alun Michael reassuring the 
Committee, ‘it would be unusual to ban someone from his home entirely ... [It] 
is not impossible, but unlikely.” 

Lord Steyn, however, rejected the argument that the potentially draconian 
effects of an ASBO required the proceedings under section 1(1) of the 1998 Act to 
be regarded as criminal. Many civil injunctions, he explained, may operate 
severely upon those against whom they are ordered. He pointed to Mareva 
injunctions and Anton Piller orders as examples. 

The defendants also argued that the proceedings leading to the making of an 
ASBO should be considered together with the fact that if the order is breached, 





3 Although Lord Hope nevertheless found it helpful to look at section 19 of the Crime and Disorder 
Act 1998, which creates ASBOs in Scotland. ‘The fact,’ he said, ‘that Parliament chose to provide 
for the use of civil proceedings in applications for anti-social behaviour orders in Scotland 
strongly suggests that its intention was that applications for these orders which were made in 
England and Wales should be made by way of civil proceedings also’ (at [55]) 

HC Standing Committee B col 113 30 April 1998 (amendment number 33, proposed by 
Conservative James Clappison). An order this severe would also raise questions under Article 8 
ECHR (‘everyone has the right to respect for his private and family life, his home and his 
correspondence’). Amendments were also proposed which would have prevented an ASBO from 
containing prohibitions that conflict with the defendant’s religious beliefs, his attendance at 
school, or his employment (amendments 11 and 93). Alun Michael said that it would not be 
‘appropriate’ to include the amendments in the Bill, adding that the guidance would say that ‘the 
requirements of any order should avoid conflict with such matters as schooling, work, or religious 
activities.’ (col 112) The latest guidance, however, contains nothing to this effect (4 Guide to Anti- 
soa) vier ae Orders and Acceptable Behaviour Contracts (London: Home Office, November 

002) 3 
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criminal proceedings may be brought under section 1(10) which carry a maximum 
prison sentence of five years. Lord Steyn dismissed this 


These are separate and independent procedures. The making of the order will presumably 
sometimes serve its purpose and there will be no proceedings for breach. It is in principle 
necessary to consider the two stages separately (at [23], emphasis added) 


Whether ‘principle’ does necessitate this conclusion may be considered further 
using the story of Rowdy Roger. Rowdy Roger moved into his new council flat. 
He was at his happiest when listening to heavy metal music at the end of a day. 
Every night he would spend one or two hours unwinding, with his stereo system at 
full volume, until he went to bed at about 1:00 am. After 30 nights of this, his 
neighbours had had enough. They complained to the local authority, who sought 
an ASBO to prohibit Roger from playing his music between the hours of 11:00 pm 
and 7:00 am. The neighbours, frightened of possible reprisals, refused to give 
evidence at the application for an ASBO. Nevertheless, the magistrates’ court, 
acting on the basis of the complaints received by the local authority, felt sure that 
the conditions under section 1(1) of the Crime and Disorder Act 1998 were 
satisfied, and so issued the ASBO against Roger. 

That night Roger, feeling more tense than ever, decided that he would listen to 
some of his favourite tunes for half an hour or so. Outraged at his defiance, his 
neighbours immediately called the police and reported Roger’s breach of the 
ASBO. At his trial it was found that Roger had breached the order, and so, under 
section 1(10), he became liable to five years imprisonment and/or a fine.’ 

The court considering what sentence to impose on Roger should view his act of 
playing music loudly not as a single act, but as the continuation, in defiance of a 
court order, of a course of anti-social behaviour.” Therefore they should consider 
not just the effect of the 31% night of loud music, but the effect of all 31 nights of 
loud music. The criminal penalty imposed under section 1(10) should reflect the 
impact of all 31 nights of loud music, even though 30 of those 31 nights of loud 
music were proven on the basis of hearsay evidence. 

It is difficult, therefore, to view the proceedings under section 1(1) of the 1998 
Act as ‘separate and independent’ from the possible subsequent criminal 
proceedings under section 1(10). Findings of fact from the proceedings for the 
making of the ASBO may later form the basis for the sentence that is imposed in 
the criminal proceedings. The ASBO is a product of New Labour’s deliberate 
policy choice to ‘mix the best of the civil and criminal law.’ This policy makes 
findings of fact from the civil proceedings relevant to the criminal penalty that is 
ultimately imposed. Contrary to the assertion of Lord Steyn, there is no principle 
within the legislation requiring the two stages to be considered separately. 


5 Susan Cullen of Edinburgh is believed to be the first person to have been prosecuted for breach of 
an ASBO. The order was issued against her after she had been reported 16 times for playing 
Celine Dion, Aerosmith, and The Beautiful South music too loudly. She was fined £100 for 
breaching the order. (The Times, 27 November 1999) 

6 In the Commons Standing Committee on the Crime and Disorder Bill Alun Michael was asked to 
justify the maximum possible sentence of five years imprisonment for breach of an ASBO, given 
that the maximum sentence for affray is only three years (Public Order Act 1986, s3). He explained 
that affray ‘involves one incident’ whereas breach of an ASBO involves ‘a pattern of behaviour 
that is damaging people’s lives over a considerable period of time’ (HC Standing Committee B col 
138 5 May 1998). The latest Home Office Guidance is to the same effect — ‘the sentence given 
aay. be proportionate and reflect the impact of the anti-social behaviour’ (emphasis original, n 4 
at 

7 per Jack Straw, HC Deb vol 287 col 791 16 December 1996 
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Classification for the purposes of Article 6 


Here the House of Lords examined the three Engel factors in order to decide 
whether, for the purpose of Article 6 of the European Convention on Human 
Rights, the proceedings under section 1(1) of the 1998 Act involved a criminal 
charge. The first of these, a starting point only, is that domestically the 
proceedings are classified as civil. 

On the second factor, the nature of the offence, the House of Lords explained 
that the proceedings do not involve the bringing of a charge at all 


[The proceedings] do not involve the bringing of a charge because the purpose of the 
procedure is to impose a prohibition, not a penalty (per Lord Hope at [68]) 


The House, with reference to the Mafia cases of Guzzardi v Italy’ and Raimondo v 
Italy,!° drew a distinction between proceedings which are preventative in 
character, and those which are punitive. The fact that an ASBO may only be 
granted if it is ‘necessary to protect persons in the local government area in which 
the harassment, alarm or distress was caused or was likely to be caused from 
further anti-social acts by [the defendant? (section 1(1)(b)) indicated ‘that the 
proceedings are identified from the outset as preventive in character rather than 
punitive or disciplinary.’ (per Lord Hope at [72]) The case of Steel v United 
Kingdom," in which the European Court of Human Rights held that Article 6(3) 
applied to proceedings in which the applicants were bound over to keep the peace, 
was distinguished. Unlike the proceedings for the issue of an ASBO, proceedings 
for breach of the peace can lead to the immediate imposition of a sentence of 
imprisonment for up to six months if the defendant does not agree to be bound 
over.'? Proceedings for breach of the peace thus have a punitive element which 
proceedings under section 1(1) of the Crime and Disorder Act 1998 do not. 

Of the two Mafia cases referred to by the House, Guzzardi has the greater 
relevance.'> Mr Guzzardi had been arrested on 8 February 1973 for conspiracy 








8 Engel v Netherlands (No 1) (1976) 1 EHRR 647, para 82 
9 (1980) 3 EHRR 333 

10 (1994) 18 EHRR 237 

11 (1998) 28 EHRR 603 

12 Magistrates’ Courts Act 1980, s115(3) 

13 Like Guzzardi, Raimondo was also not primarily an Article 6 case. (for the facts of the case see 
paras 7-15 of the ECHR’s judgment) Mr Raimondo alleged firstly that the seizure of several items 
of his real property and vehicles, and subsequent confiscation of some of these, violated Article 1 
of Protocol Number 1. The ECHR held that the seizure was not an infringement of this Article 
because it was a ‘provisional measure intended to ensure that property which appears to be the 
fruit of unlawful activities carried out to the detriment of the community can subsequently be 
confiscated if necessary’ and so was justified by the general interest. (at para 27) The confiscation 
also did not infringe this Article since it was ‘an effective and necessary weapon’ in the fight 
against the Mafia and so was in the general interest. (at para 30) However, the delay between the 
filing of the Catanzaro Court of Appeal’s decision to annul the seizure and confiscation of 
Raimondo’s property with the public registry, and the eventual entry of this on the public register 
(seven months later in the case of one of Raimondo’s lorries, and over four and a half years later 
in the case of the confiscated real property) did amount to an interference with his property which 
was not justified by the any of the derogations in Article 1. Secondly, Mr Raimondo alleged a 
violation of his right to liberty of movement and freedom to choose his residence under Article 2 
of Protocol Number 4 (not ratified by the UK). The ECHR held that placing Raimondo under 
special supervision (prohibiting him from leaving his home without informing the police, and 
prohibited from leaving his home between the hours of 9pm and 7am) was an infringement of 
Article 2, but was justified ‘in view of the threat posed by the Mafia to “democratic society,” the 
measure was in addition necessary “for the maintenance of order public” and “for the prevention 
of crime”. (at para 39) However, there had been an infringement between 2 December (when the 
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and being an accomplice to the abduction of a businessman in December 1972. 
Under the Italian Code of Criminal Procedure his detention on remand could not 
continue for more than two years. So in January 1975 the State Prosecutor applied 
to the Milan Regional Court for Guzzardi to be placed under special supervision 
for three years." Guzzardi was suspected of belonging to a band of mafiosi; he 
had four convictions against him and was described by the Milan Chief of police 
as ‘one of the most dangerous’ of individuals.!° The Court placed him under 
special supervision for three years,!° with an obligation to reside within an area of 
2.5 square kilometres on the island of Asinara. The Court further directed that, 
inter alia, he report to the supervisory authorities twice a day, that he should 
return to his residence by 10pm and not leave earlier than 7am, and that every 
time he wished to make or receive a long-distance telephone call he should inform 
the supervisory authorities in advance of the telephone number and name of the 
person phoned/phoning. The European Court of Human Rights held that this was 
a breach of Article 5 ECHR, since it constituted a deprivation of liberty which was 
not justified by any of the derogations found in Article 5(1)(a)-(f). The Court then 
briefly added that the proceedings did not involve the ‘determination ... of a 
criminal charge.’ 

It is important to stress that Guzzardi v Italy was primarily a case concerning 
Article 5, not Article 6, a fact not mentioned by the House of Lords. Furthermore, 
it was one of the earliest decisions of the European Court of Human Rights. There 
is also a significant difference between the special supervision imposed on Mr 
Guzzardi and an ASBO. The special supervision amounted to a deprivation of 
liberty, and so attracted the protection of Article 5. The upshot of the decision of 
the Court in Guzzardi is thus that, if a defendant behaves in a manner that 
suggests he will in the future harm others or damage property, preventative 
measures may be taken, but the defendant may not be deprived of his liberty for 
his behaviour preceding the imposition of the preventative measures unless one of 
the derogations in Article 5(1)(a)-(f) applies. 

The terms of an ASBO, on the other hand, may amount to a restriction of 
liberty, but would not amount to a deprivation of liberty.'? The imposition of an 





Catanzaro Court of Appeal’s decision to annul the special supervision was filed with the public 
registry) and 20 December (when Raimondo was informed of the revocation). Unlike Guzzardi, 
the Court held that the special supervision imposed on Raimondo did not amount to a 
‘deprivation of liberty’, so Article 5 was not considered. (see para 39) And significantly for present 
purposes, the Court did not consider the point that breaching the conditions of the special 
supervision could lead to a penalty of ‘arrest’ (ie, a deprivation of liberty) of between three months 
and one year, since it was immaterial on the particular facts of the case before them. This was 
because the violation of Article 6(1) ECHR alleged by Raimondo was that the proceedings 
relating to his appeal against the confiscation and special supervision had not been heard within a 
reasonable time. The ECHR said, ‘having regard to the fact that the case came before two 
domestic courts, the Court does not consider the total length of the proceedings to have been 
unreasonable.’ (at para 44) This was the ground for their decision that there could not have been a 
violation of Article 6(1). Whether or not the special supervision amounted to a criminal sanction 
was immaterial; although, the Court did say, ‘special supervision is not comparable to a criminal 
sanction because it is designed to prevent the commission of offences.’ (at para 43 ~ this is the 
extract cited by the House of Lords — see Lord Hutton’s judgment at [110]) 

14 Under section 3 of Act No 1423 of 1956 and section 2 of Act No 575 of 1965 

15 See para 12 of the ECHR’s judgment 

16 He spent 16 months on Asinara. In July 1976 he was transferred to the district of Force on the 
Italian mainland for the remainder of the three-year period 

17 The Court in Guzzardi vItaly explained the difference as ‘one of degree or intensity, and not one of 
nature or substance.’ (at para 93) Hence the special supervision imposed on Mr Guzzardi was held 
to amount to a deprivation of liberty rather than merely a restriction of it. The terms of an ASBO, 
whilst potentially quite draconian, could not go so far, it is submitted, as to amount to a 
deprivation of liberty. 
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ASBO cannot, therefore, infringe Article 5. Subsequently, however, when Rowdy 
Roger is sentenced for breaching the ASBO, his sentence should reflect the impact 
of all 31 nights of loud music. A criminal penalty of up to five years’ imprisonment 
(ie, a deprivation of liberty) may thus be imposed on the basis of behaviour which 
includes that found to have occurred before the imposition of the preventative 
measures. This therefore triggers Article 5, and so it must be shown that the 
sentence falls within one of the derogations listed in Article 5(1).!8 

Article 5(1)(c) would not apply since the deprivation of liberty is Roger’s final 
sentence for his 31 nights of disruption, and so is not for the purpose of ‘bringing 
him before the competent legal authority on reasonable suspicion of having 
committed an offence.’ Neither is it ‘to prevent his committing an offence or 
fleeing after having done so’ since this only applies to a ‘concrete and specified’ 
offence, and cannot be used against individuals simply ‘on account of their 
continuing propensity to crime. 

Were Roger committed to prison (as a civil prisoner) for breaching the court 
order, under section 14(1) of the Contempt of Court Act 1981, Article 5(1)(b) 
would arguably apply. The deprivation of liberty would be for ‘non-compliance 
with the lawful order of a court.’ By contrast, the criminal penalty imposed under 
section 1(10) of the Crime and Disorder Act 1998 was designed to go beyond these 
existing civil law powers. The penalty was designed to punish not just the single 
act of breaching the terms of the. ASBO, but also the anti-social behaviour that led 
to the imposition of the order.” The increased severity of the sentence, which 
comes from taking the conduct preceding the making of the ASBO into account, 
takes the deprivation of liberty beyond the derogation contained in Article 5(1)(b). 
A large proportion of Roger’s sentence would be based upon his playing music 
loudly for 30 nights, and at that time no ‘lawful order of a court’ had been made to 
prohibit him from doing so; neither was there a sufficiently ‘specific and 
concrete”?! ‘obligation prescribed by law’ upon him. So while Article 5(1)(b) may 
justify the existing civil law power to impose some deprivation of liberty for ‘non- 
compliance with the lawful order of a court,’ it cannot justify the ASBO’s 
increased severity of penalty which stems from taking into account the behaviour 
preceding the making of the order as well. 

And most significantly, Article 5(1)(a) would not apply since Roger has not been 
convicted ‘by a competent court’ of playing his music too loudly for 30 nights — it 
was a civil court acting on the basis of hearsay evidence that made this finding of 
fact. For a criminal sentence to meet the requirements of Article 5(1)(a) the 
findings of fact that form the basis of the sentence must have been made in 
accordance with Article 6(2) & (3), which includes the right to ‘examine or have 


18 The non-applicability of Articles 5(1)(d)-(f) is self-evident 

19 Guzzardi at para 102 

20 n 6 above 

21 In Engel v Netherlands (n 8 above) the European Court of Human Rights said that this exception’ 
only ‘permits the detention of a person to compel him to fulfil a specific and concrete obligation 
which he has until then failed to satisfy.’ A wider interpretation would be unsatisfactory because it 
would ‘justify, for example, administrative internment meant to compel a citizen to discharge, in 
relation to any point whatever, his general duty of obedience to the law.’ (at para 69) 

22 This is supported by the decision of the European Commission of Human Rights in Eggs v 
Switzerland (1978) 15 DR 35). The Commission said that, since the purpose of the Article 5(1)(b) 
justification is to secure compliance with a court order, any deprivation of liberty which 
constitutes punishment for breach of the order falls outside Article 5(1)(b): ‘whatever may be the 
deterrent effect of close arrest, or for that matter of any penal or disciplinary sanction, it was 
ordered, in this case, as punishment for past behaviour and, as such, was not intended ~ nor did it 
serve directly — as a means of securing the fulfilment of any specific legal obligation.’ (at para 71) 
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examined witnesses against him.’ So the eventual deprivation of liberty which may 
be imposed under section 1(10) of the Crime and Disorder Act 1998 for breach of 
an ASBO may infringe Article 5(1) if the safeguards provided for in „Article 6(2)- 
(3) were not respected in the earlier proceedings under section 1(1).” 

So although Guzzardi supports the need to consider Article 5 alongside Article 6, 
the House of Lords failed to consider Article 5 at all. Furthermore, with reference 
to Guzzardi and Raimondo, their reasoning proceeds on the assumption that the 
proceedings under section 1(1) are either preventative or punitive. Yet when New 
Labour first proposed the ASBO (then named the Community Safety Order), the ey 
themselves said, ‘the principal aim of the new order is punitive and preventative.’ 
And in later cases the European Court of Human Rights has asked a different 
question — is punishment a purpose of the proceedings? In Malige vFrance,” for 
example, the applicant argued that the automatic docking of driving licence points 
was a punitive measure, while the French Government argued that it was an 
administrative measure whose aim was purely preventative. The Court said 


Although the deduction of points has a preventative character, it also has a punitive and 
deterrent character and is accordingly similar to a secondary penalty (at para 39) 


Given that the sentence imposed under section 1(10) of the 1998 Act should reflect 
the defendant’s conduct including that found to have occurred before the 
imposition of the ASBO, it seems that the proceedings under section 1(1), in 
addition to being preventative in nature, have a punitive element. The House of 
Lords’ ‘either/or’ approach defies this possibility. 

On the third Engel factor, the nature and degree of severity of the penalty, the 
House of Lords explained that an ASBO is not a penalty at all. Lord Hutton cited 
the reasoning of Lord Bingham CJ from B v Chief Constable of Avon & Somerset 
Constabulary 


As in the case of a civil injunction, a breach of the court’s order may attract a sanction. But, 
also as in the case of a civil injunction, the order, although restraining the defendant from 
doing that which is prohibited, imposes no penalty or disability upon him?° 


It is true that the prohibitions imposed by an ASBO do not, for the purposes of 
Article 6, amount to a penalty in themselves, since they involve only a restriction of 
liberty, and not the deprivation of it.” But to look narrowly at only the 
prohibitions that may be imposed under section 1(4) is to overlook the intricacies 
of the ASBO as described hitherto. Imposing an ASBO carries the implied threat 





23 Another possible remedy to this dilemma would be to re-examine the evidence from the issuing of 
the ASBO at the criminal proceedings. The witnesses that were too frightened to give direct 
evidence at the application for the ASBO might be reassured by the fact that the person who 
breached the order would be subject to the power of arrest, and so be encouraged to come forward 
as witnesses at the criminal proceedings. However, the criminal proceedings would then become 
rather cumbersome, if, for example, all 31 of Roger’s late night music sessions had to be re- 
examined and proved individually on the basis of direct evidence 

24 n 1 above, 8 (emphasis added) 

25 (1999) 28 EHRR 578 

26 [2001] 1 WLR 340, at para 25. The case concerned sex offender orders (Crime and Disorder Act 
1998, s2), which also combine a civil injunction with criminal penalties for breach 

27 In Engel (n 8 above) itself, the Court said, ‘there belong to the criminal sphere deprivations of 
liberty liable to be imposed asa punishment, except those which by their nature, duration or 
manner of execution cannot be appreciably detrimental.’ (at para 82) See also how the distinction 
between deprivation/restriction of liberty was applied in Guzzardi (n 17 above) 
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that the behaviour giving rise to the order could subsequently be taken into 
account if and when a sentence for breach is passed. 

The European Court of Human Rights has previously shown a willingness to 
adopt this wider perspective. In Weber v Switzerland’® Mr Weber, a journalist, 
was fined for having revealed in a press conference the existence of a confidential 
judicial investigation to which he was a party. The Court pointed to two 
considerations in holding that this amounted to a criminal penalty (as opposed to 
a disciplinary one) — firstly, that the fine could amount to 500 Swiss francs, 29 and 
secondly that the fine could — in certain circumstances — be converted into a term 
of imprisonment. (at para 34) And in Bendenoun v France” the Court held that tax 
surcharges imposed on Mr Bendenoun in administrative proceedings were a 
criminal penalty, not an administrative one. The factors listed by the Court that 
led to this conclusion included the very substantial surcharges?! imposed on 
Bendenoun, and the fact that if he failed to „pay he was liable to be committed to 
prison by the criminal courts. (at para 47)” 


Conclusion: balancing the interests of defendants and victims 


In a paragraph explicitly endorsed by both Lords Hobhouse and Scott, Lord 
Hutton said 


I consider that the striking of a fair balance between the demands of the general interest of 
the community (the community in this case being represented by weak and vulnerable people 
who claim that they are the victims of anti-social behaviour which violates their rights) and 
the requirements of the protection of the defendants’ rights requires the scales to come down 
in favour of the protection of the community and of permitting the use of hearsay evidence in 
applications for anti-social behaviour orders (at [113]) 


With reference to Sporrong and Lönnroth v Sweden,” Lord Hutton claimed that 
this approach of ‘striking a fair balance ... is inherent in the whole of the 
Convention.’ 

On Lord Hutton’s approach to balancing, the hearsay rule must either apply in 
all cases or in none at all. This ‘all or nothing’ approach, which permits the rights 
of defendants to be ‘balanced’ away, is not the norm under Article 6(3)(d). It is 





28 (1990) 12 EHRR 508 

29 At today’s exchange rates this is just over £200 

30 (1994) 18 EHRR 54 

31 422,534 French francs in respect of him personally, and 570,398 French francs in respect of his 
company (at today’s exchange rates this is approximately £41,000 and £55,000 respectively) 

32 Contrast these two cases with Ravnsborg v Sweden ((1994) 18 EHRR 38). Mr Ravnsborg had 
been fined 1,000 kronor (at today’s exhange rates about £70) three times for improper statements 
made in written observations lodged by him in proceedings before the Swedish courts. The Court 
held that these were disciplinary sanctions, not criminal ones. The Court considered the main 
point of distinction between this case and Weber (where the relevant provision potentially affected 
the whole population) to be that the relevant provision applied to ‘improper statements made 
orally or in writing to a court by a person attending or taking part in the proceedings, but not to 
such statements made in a different context or by a person falling outside the circle of people 
covered by that provision.’ Furthermore, the fines, said the Court, ‘did not attain a level such as to 
make it a “criminal” sanction,’ the fines were not entered on the police register, another separate 
oral hearing would have been required, and, significantly, unpaid fines were only converted into 
imprisonment if the defendant had intentionally failed to pay them (or if there were special 
reasons in the public interest for so converting them). In contrast to the ASBO, therefore, any 
eventual prison sentence was punishment for the single act of failing to pay the fine 

33 (1982) 5 EHRR 35 
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after all one of the objectives of the Convention to ‘guarantee not rights that are 
theoretical or illusory but rights that are practical and effective.’* 

Whilst the right of the defendant ‘to examine or have examined witnesses 
against him’ is enshrined in Article 6(3)(d), the Strasbourg Court has shown a 
willingness, in individual cases, to permit derogations from this right, if the facts 
of the case demand it, and as long as the proceedings, considered as a whole, were 
fair. Of particular relevance is the.Court’s acceptance that the right under Article 
6(3)(d) may be restricted in order to protect the rights of an intimidated witness, 
but only if absolutely necessary, if accompanied by compensating safeguards for 
the defence, and if the defendant was not convicted solely or mainly on the basis of 
the evidence thereby admitted.*° 

The contrast between the approaches taken to balancing by the domestic courts 
and the Strasbourg Court illustrates another feature of the development of the 
ASBO. In a manner similar to Lord Hutton, New Labour, throughout the period 
from when they first proposed the ASBO to when it was eventually enacted, 
consistently assumed that the rule against hearsay evidence should either apply in 
all cases, or in none at all, in order to ensure effective legal control of anti-social 
behaviour. This assumption led to a failure to question whether the problems 
presented by frightened and intimidated witnesses could be dealt with within a 
framework incorporating a principled application of the hearsay rule. The more 
refined balancing approach of the European Court of Human Rights demon- 
strates that this is a possibility. So even if, as has been suggested, the proceedings 
under section 1(1) of the Crime and Disorder Act 1998 ought to be recognised as 
criminal, this does not rule out the possibility of conducting an effective campaign 
against anti-social behaviour. 


34 See, eg, Airey v Ireland (1979-1980) 2 EHRR 305 at para 24 

35 See, eg, Kostovski v Netherlands ((1990) 12 EHRR 434) and Doorson v Netherlands ((1996) 22 
EHRR 330). The overriding question is whether the proceedings, considered as a whole, were 
‘fair.’ Reliance on sources such as anonymous informants is therefore not always precluded. (see 
Kostovski at para 44, Doorson at para 69) In some circumstances the life, liberty, security, privacy 
or home life of a witness may be at stake. These interests, themselves protected by the Convention, 
should not be ‘unjustifiably tmperilled.’ With this in mind, ‘principles of fair trial also require that 
in appropriate cases the interests of the defence are balanced against those of witnesses or victims 
called upon to testify.’ (Doorson at para 70) Where some restriction is imposed on the rights of the 
defendant, this must be ‘sufficiently counterbalanced by the procedures followed by the judicial 
authorities’ so that the defence were enabled to ‘challenge the evidence of the anonymous 
witnesses.” (Doorson at paras 72, 75) Furthermore, such evidence ‘should be treated with extreme 
care,’ and ‘a conviction should not be based either solely or to a decisive extent on anonymous 
statements.’ (Doorson at para 76) Above. all, the rights guaranteed by Article 6 ‘cannot be 
sacrificed to expediency.’ (Kostovski at para 44) 
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At the opening of the 21* century it is clear that increasing globalisation will 
remain one of the most important long term influences on the evolution of the 
international economy and international political structures. The controversial 
nature of globalisation is self-evident from the increasing intensity of anti- 
globalisation demonstrations at meetings of international bodies such as the 
World Trade Organisation. While the actual nature of globalisation, the direction 
in which it will take the world and the costs and benefits that will result are still 
contestable, it is clear that the main, and certainly the most effective, drivers are 
economic. Nations are primarily concerned to set in place structures that promote 
the free movement of capital including the freedom of multinational companies to 
locate and relocate around the world, and to promote free trade in goods and 
services. While non-economic values such as environmental protection and social 
and labour rights are not excluded from the debates setting these structures in 
place, they are largely marginal to it. One symbol of this marginalisation is that 
the ILO, unlike the World Bank, IMF and OECD, does not enjoy observer status 
at the WTO in spite of the rhetoric of concern for such rights from member states 
of the Organisation. As McCrudden and Davies explain,’ this exclusion is the 
result of a major and continuing division between developed and developing 
countries within the WTO that in the 1990s prevented agreement on any tangible 
measures in the Marrakesh agreements and that has continued to block 
subsequent progress. The stark divisions between these groups became even more 
apparent at the Singapore Ministerial meeting in 1996 when an invitation to the 
head of the ILO to speak was withdrawn. The only tangible result was a weak . 
statement to the effect that members agreed that labour standards should be 
upheld but that this should be done through the ILO and not the WTO. The 
suspicion of developing countries that any link between trade and labour 
standards will lead to increased protectionism is almost certainly justified. 
Experience within the WTO to date provides little reason for developing countries 
to have any great faith in the undertakings of the developed world. Developing 
countries have seen the promises of movement toward freer trade that might 
benefit them fade into the distance while at the same time the undertakings they 
entered into are increasingly used to their disadvantage. 








* Faculty of Law, Victoria University of Wellington, New Zealand. 


1 C. McCrudden and A. Davies, ‘A Perspective on Trade and Labour Rights’ (2000) 3 JIEL 43. 

2 The disadvantages to developing countries resulting from TRIPs is one such example. For a 
general discussion see Oxfam, ‘Rigged Rules and Double Standards: Trade, Globalisation and the 
Fight Against Poverty’ (2002) available from: http://www.oxfam.org/eng/policy_publ.htm. 
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The hostility of developing countries to internationally enforceable labour 
standards poses one of the greatest challenge to the universalisation of the 
standards espoused in Social and Labour Rights in a Global Context.’ In the 
introduction, Bob Hepple draws on Cynthia Estlund’s contribution which 
characterises social and labour rights as fundamental when they are ‘put beyond 
the reach and revision of ordinary legislation and shifting democratic majorities’ 
(p 1). While most countries are prepared to provide public endorsement of such 
rights this endorsement usually falls-well short of a firm commitment to legislating 
for the enforcement of the rights let alone putting them beyond the reach of 
ordinary legislation. As is made clear in some of the contributions to Social and 
Labour Rights, basic rights generally remain very vulnerable to shifts in political 
opinion. In recent decades, as neo-liberal political and economic views became 
mainstream among parties of the right, a number of developed countries have seen 
a political attack on rights such as freedom of association and the right to bargain 
collectively. Britain and New Zealand have provided two of the most obvious 
examples of this revolution in labour law. This profound reorientation of labour 
law on the ground has in turn required academics to reconsider and re- -evaluate 
the approach to their discipline both domestically and internationally.‘ 

The collection of papers that makes up Social and Labour Rights provides 
another contribution to this debate. The collection has its origins in a conference 
held in Cambridge in 2001 to mark the fortieth anniversary of the establishment of 
a course on labour law for the Cambridge Law Tripos. The authors constitute a 
group of leading labour law academics in England and Europe with guest 
appearances from the United States and Japan. The collections is divided into 
three themes: responses to globalisation, the potential for fundamental social 
rights in the EU, and constitutionalisation and enforcement of social rights. 
Unfortunately the first thing that must be said about Social and Labour Rights is 
that it suffers from a somewhat limited concept of what constitutes ‘global’. The 
collection of papers that make up the book are, with a couple of exceptions, 
largely confined to affairs of the member countries of the European Union. 
Indeed, apart from some limited references, the Southern hemisphere appears to 
have vanished entirely as have any countries that fall outside the membership of 
the OECD. These omissions make the title somewhat misleading and give rise to 
an initial sense of disappointment that the book does not address some of the 
issues surrounding the extension of the rights it discusses to countries outside the 
developed world. The concerns dealt with in the book are those of protecting and 
developing labour and social rights in countries where there is already broad 
acceptance of such rights and where the legal and economic structures needed to 
support them are already in place. This is not to say that there are not attempts to 
limit and reduce labour or social rights in the developed world. Indeed, recent 
history makes it clear that such attempts are both serious and sustained. 
Nevertheless, the protection of labour rights in Europe is a very different thing 
from their protection in, to give two very different examples, Colombia or 
Bangladesh. 

It should be stressed, however, that the above criticisms do not extend to 
the content of the individual contributions. Social and Labour Rights is an 
important contribution to the debate on social and labour rights at a time when, 














3 All page numbers in the text refer to this book. 
4 As for example in. the collection of papers in H. Collins, P. Davies, and R. Rideout, Legal 
Regulation of the Employment Relation (London: Kluwer International, 2000) 
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as Hepple notes ‘the social, economic and political environments in which they 
were first conceived ...have been fundamentally affected by modern globalisati- 


on....’ (pp 1-2). 


International labour standards 


The first section of the collection begins, appropriately, with a contribution by 
Lord Wedderburn who initiated the Cambridge Labour Law course in 1961. In 
‘Common Law, Labour Law, Global Law’, Wedderburn provides a broad but 
essentially pessimistic account of the current state of labour law and labour rights 
from a British, European and global perspective. Given developments over recent 
years this stance is, perhaps, understandable from a person who has spent much of 
his life advocating workers’ rights. Wedderburn has of course been a long time 
advocate of the need for labour law to separate itself from the conceptual shackles 
of the common law and adopt something of the character of Continental labour 
law, an argument he again makes in this paper. He has also been an advocate of 
the need for British labour law to accord with core ILO conventions. 
Wedderburn’s disappointment that the first British Labour Government in two 
decades not only failed comprehensively to reform the Conservative legal structures 
but made only minimal changes is thus easily understandable. As he makes clear, a 
significant opportunity for Britain to move towards an alternative labour law was 
lost. Wedderburn attributes this failure, among other things, to the ‘fundamental 
defect in our labour law...the extravagant individualism of our law’ (p 35). The 
common law obsession with ‘individualism’ (in the sense the law regards major 
corporations as ‘individuals’) in labour law has of course had a significant impact on 
the attitude to fundamental labour rights, and especially on the core collective rights 
of freedom of association and the right to bargain collectively. 

The individualist, contract based, ideology of labour law that was first applied in 
Thatcher’s Britain in the 1980s was to be enthusiastically adopted in New Zealand 
in 1991 and continues to influence developments in Australia.’ Both Britain and 
New Zealand have since elected Labour Governments and thus had the 
opportunity to re-evaluate the neo-liberal vision of labour law. While the 
experience of the two countries differs, a common political theme for their modern 
Labour parties appears to be a distancing from the ‘bad old days’. Modern 
Labour parties place much greater emphasis on business friendly and flexible 
labour law structures, an approach which they at least partially justify by a 
concern for global competitiveness.” One particular aspect of these new 
approaches to labour law that deserves comment is the attitude taken to core 
ILO conventions and in particular to the implications of the right to strike derived 
from Convention 87. Both Britain and New Zealand were subject to highly critical 
reports by the ILO during the administration of conservative governments and in 
both countries the response varied from indifference to contempt. Even with the 





5 See the discussions in R. Mitchell and S. Deery (eds), Employment Relations: Individualisation and 
Union Exclusion: An International Study (Sydney: Federation Press, 1999). 

6 In Britain this wording appears in the foreword to Fairness at Work and in New Zealand was used 
by the Minister of Labour in an article assessing the Employment Relations Act 2000 (M. Wilson, 
‘The Employment Relations Act: A Statutory Framework for Balance in the Workplace’ (2001) 
26 New Zealand Journal of Industrial Relations 5. 

7 For a discussion of the New Zealand reforms see G. Anderson, Labour’s Labour Law: Labour 
Reform in New Zealand under a Labour Government (London: Institute of Employment, Rights, 
Comparative Notes 6, 2001). 
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subsequent changes of government there has been a reluctance fully to comply 
with the core ILO conventions. Novitz argues that the British Labour 
Government adopted an ambivalent approach to ILO standards and suggests 
that the Employment Relations. Act 1999 used ILO standards more for strategic 
purposes in relation to particular reforms rather than as the parameter underlying 
the reform. New Zealand’s Employment Relations Act 2000 is more clearly based 
on the ILO standards and has as one of its objects ‘to promote the observance in 
New Zealand of the principles underlying’ conventions 87 and 98. It is nevertheless 
clear that the ratification of Convention 87 will remain a problem as a result of the 
Government’s unwillingness to remove the restrictions on sympathy and protest 
strikes that were carried forward into the new Act.? A third common law country, 
Australia, has also been criticised by, the Committee on freedom of Association for 
breaches of Conventions 87 and 98.!° That these developed countries demonstrate 
an indifference towards basic labour rights does little for the promotion of such 
rights globally especially when this indifference is compounded by their acting in a 
manner inconsistent with their international obligations. 

The central importance of the ILO to labour rights as well as to social rights is 
reinforced by Paul O’Higgens in a-contribution which examines the relationship 
between the ILO and the development of the various EU instruments promoting 
social and labour rights. O’Higgens notes (p 58) that at the end of WWII the 
leading role of the ILO as a standard-setter of labour rights was reaffirmed by 
both the Declaration of Philadelphia and by its becoming a specialised agency of 
the UN. The role of the ILO was also confirmed by the WTO Singapore 
Ministerial meeting which recognised its role in promoting and upholding labour 
standards. O’Higgens suggests that in spite of the universally recognised role of 
the ILO there is a somewhat uneasy relation between the ILO standards and those 
of the EU. ILO influence in EU standard-setting appears to have been mixed and 
perhaps more significantly ‘there is little evidence of the willingness of the 
European Court of Justice to give effect to’ either the Constitution of the ILO or 
the Philadelphia Declaration (p 63). O’Higgens goes on to suggest strongly that 
the ILO’s Declaration on Fundamental Principles and Rights at Work should be 
part of the law administered by the European Court of Justice. The point is made 
that all member states of the ILO have undertaken to give effect to the 
Fundamental Principles. It should also be recalled that ILO supervisory bodies 
have made it clear that membership of the ILO as such commits member states to 
respect the principle of freedom of association regardless of whether the relevant 
conventions have been ratified.'! The failure to give effect to the ILO standards 
has, as O’Higgens points out, meant that in some cases at least the European 
Court of Human Rights and European Human Rights Commission have reached 
conclusions contrary to that of the ILO Freedom of Association Committee. The 
British GCHQ case is one well known example referred to (p 64). O’Higgens also 


8 T. Novitz, ‘International Promises and Domestic Pragmatism: To What Extent Will the 
Employment Relations Act 1999 Implement Labour Standards Relating to Freedom of 
Association?’ (2000) 63 MLR 379. 

9 The New Zealand Government has now ratified Convention 98. It is continuing to ‘assess 
measures’ that will enable ratification of Convention 87: Press Statement by the Minister of 
Labour (19 December 2002). 

10 J. Murrey, ‘Australia in the Dock: The ILO’s Decision on the Waterfront Dispute’ (2000) 13 
AJLL 1 

11 For ee see the ILO Committee on Freedom of Association, Case No 1698: Complaint 
Against the Government of New Zealand, Official Bulletin, Vol 77, Series B, No 3, p 39 para 240 
where this point was made clear to the New Zealand Government. 
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refers (p 64) to the Schmidt and Dahlstrom case where the right to join a trade 
union was held not to imply a right to strike. This case illustrates what appears to 
be a reluctance of courts generally to recognise labour rights that may be exercised 
collectively. The same reluctance was apparent in the Wilson and Palmer cases in 
the United Kingdom where the House of Lords held that collective bargaining was 
not an essential feature of trade union membership.” It was also seen in New 
Zealand Court of Appeal decisions under the Employment Contracts Act 1991. In 
Eketone v Alliance Textiles (NZ) Ltd! Gault J, relying on other Commonwealth 
cases, held that ‘The rights to elect and pursue collective bargaining arise out of, 
but generally are not regarded as elements of, the freedom of association.’!* Gault 
J did note that freedom of association was conferred by the Act ‘and that right 
should be fully accorded, bearing in mind ILO Convention No 98’. Three years 
later, however, Gault J appeared to have forgotten the relevance of ILO 
conventions when delivering the majority decision of the Court in New Zealand 
Fire Services Commission v Ivamy.” In that case he first read down the guarantee 
of freedom of association in the New Zealand Bill of Rights Act 1990 holding that 
freedom of association as it applied to industrial relations was governed by the 
Employment Contracts Act. This allowed the Court to give primacy to an 
employer’s freedom of expression as guaranteed in the Bill of Rights Act.'® 
Surprisingly, given the release of the adverse Freedom of Association Committee 
report on New Zealand, Gault J did not feel it necessary to refer to [LO principles 
in the first major decision following the release of that report. 

Given this generally restrictive tendency, O’Higgens’ comments on the 
importance regional organisations accord ILO standards are of particular interest 
in the context of ongoing globalisation. He concludes that, in spite of the potential 
for conflict, the EU ‘has shown an increasing willingness to embrace ILO 
standards’ (p 67) although this may not be true for some member countries. 

The example set by the EU is of some importance as one, possibly perverse, 
feature of globalisation is increased regionalisation. This is illustrated by the 
development of such regional economic alliances as NAFTA, APEC in the Asia- 
Pacific and the ANZCERTA” in Australasia. All these agreements encompass a 
wide range of political and economic agendas including to varying, if limited, 
degrees social and labour rights. The European Union is of course the earliest and 
most comprehensive of such regional arrangements and as such other groupings 
are likely to turn to the European experience if not to provide a model, at least to 
obtain lessons, for developments elsewhere. 


The EU experience 


The second section of Social and Labour Rights is entitled ‘The Potential for 
Fundamental Social Rights within Europe’. This reviewer is particularly 





12 [1995] IRLR 258. The ILO Committee on Freedom of Association reached a contrary conclusion 
(Case No 1730 (UK) ). 

13 [1993] 2 ERNZ 783. 

14 ibid 796. The cases cited were Colleymore v A-G [1970] AC 538 (PC) and Reference Re Public 
Service Employee Relations Act, Labour Relations Act and Police Officers Collective Bargaining 
Act (1987) 38 DLR (4th) 161. 

15 [1996] 1 ERNZ 85. 

16 The Union’s argument was that the employer was using this right to undermine and bypass the 
union during collective bargaining. 

17 Australian and New Zealand Closer Economic Relations Trade Agreement. 
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unqualified to comment upon the internal structures and rules of the EU. 
Nevertheless, when reading this collection from the distance of the antipodes, and 
considering what the EU experience suggests globally, a number of themes of wide 
relevance do emerge. The first and most important is that the experience of the EU 
seems unlikely to be significantly replicated in other regional arrangements. While, 
as Manfred Weiss points out (p 73), the EU is primarily about optimising market 
conditions, the member states of the EU have developed a vision of a Europe that 
encompasses both social and federalist elements. This broadness of. vision is 
unusual. Even within a relationship such as ANZCERTA, where the two member 
countries have strong historical, legal and social bonds in common, there has been 
no attempt to widen the relationship to encompass a social dimension. Although 
the common heritage of two countries makes it unlikely that they would diverge 
significantly on core social and political values, including labour and social rights, 
both countries would wish to maintain the freedom to develop their own approach 
to labour and social rights as well as labour law structures. In other alliances such 
as APEC the gap between members, both politically and economically, makes 
developments on the European model unlikely. Moreover, as the contributions in 
the book make clear, the establishment and protection of fundamental social and 
labour rights presents problems even within a relatively homogenous group of 
countries. Silvana Sciarra (p 99) identifies what is the critical issue in developing 
fundamental rights in regional: groupings. This is that such groupings are 
primarily economic unions and designed to promote market efficiencies. Unless 
social and labour rights are seen as consistent with and contributing to that goal 
they are unlikely to be strongly promoted. Indeed, in some cases such rights may 
be viewed, as is currently the case within the WTO, as counter-productive to the 
market goals. 

Sciarra, as well as Catherine Barnard and Simon Deakin, draw attention to the 
potential for some of the core mechanisms of integrated markets to have adverse 
effects on social and labour rights. Sciarra (pp 108-110) points to the potential 
conflict between competition law and labour rights. Currently the EU is unusual, 
although not unique,'* in using competition law mechanisms, rather than anti- 
dumping rules, to control anti-competitive conduct, but given the defects of anti- 
dumping rules this position may change over time. If such developments do occur 
in groupings that do not contain a strongly protective approach to basic rights the 
possibility exists of competition law negating at least some aspects of national 
social and labour rights. Given the tendency for economic agreements to contain 
strong enforcement mechanisms that give priority to trade and economic 
objectives over social, labour and other goals such concerns must be seen as 
very real. Both Sciarra (p 110) and Barnard and Deakin (p 136) refer to the fact 
that, even within the EU with its strong social programme, there can be 
considerable tension between competition law and labour law policies. The use of 
competition law mechanisms against trade union activity may be relatively 
unusual but is far from unknown. Australia’s Trade Practices Act, for example, 
contains provisions regulating a range of industrial action and in particular 
secondary and sympathy action and allows a statutory body, the Australian 
Consumer and Competition Commission, to seek remedies against unions 
breaching these provisions.'® 








18 The ANZCERTA agreement also relies on competition law rather than anti-dumping rules. 
19 B. Creighton and A. Stewart, Labour Law (Sydney: Federation Press, 2000), section 13.8. 
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Barnard and Deakin’s contribution also points to another problem that can 
arise in regional arrangements, namely that the right of companies to register in 
only one jurisdiction of the regional grouping may allow them to avoid some 
social and labour rights. They make the point (p 136) that even the possibility that 
some labour laws may be avoided by reincorporation may encourage states to 
reduce mandatory rules in order to attract or retain incorporations within their 
territory, another aspect of the race to the bottom. The willingness of large 
multinational companies to avoid national labour laws lends support to this 
hypothesis. An example is provided in a recent study by Royle”? which examines 
the manner in which the McDonald’s Corporation deals with statutory worker 
representation in several European countries. Royle concludes that McDonald’s 
adapt to such requirements reluctantly, usually only after several years overt 
conflict, and do so in a manner that is limited and driven by a need to protect its 
public image. 


Enforcing rights 


The final section of the collection is entitled “Constitutionalism and Enforcement 
of Social Rights’. This part of the collection contains five contributions two of 
which are focussed on particular national systems of labour law. These two 
contributions by Cynthia Estlund and Takashi Araki cover the United States and 
Japan respectively. From the perspective of an outside reader these two 
contributions provide succinct and valuable insights into the factors governing 
the approach to labour and related social rights in those countries. Given the 
importance of the United States’ influence for future global developments, 
Estlund’s identification of the pervasive and continuing influence of the quasi- 
constitutional status given to liberty of contract in that country provides a telling 
indication of one factor that is likely to be to the fore in the formation of United 
States policy. As Estlund states in concluding her contribution, ‘the most 
fundamental labour question of all’, is how much to leave to the market (p 214). 

The contributions by Ivan Hare and Antoine Lyon-Caen focus on fundamental 
social rights. Hare considers the problem of the enforcement of social rights such 
as the right to education, housing, health care and minimum income. These rights 
are particularly problematic in legal terms as they impose positive obligations on 
the state and as such it is necessary to determine the extent to which they should be 
enforced through the courts as opposed to through the political process. Broad 
rights such as these require the allocation of resources and generally the 
prioritisation of resources is, appropriately, seen as a matter for political decision. 
Hare discusses recent developments in the judicial enforcement of social rights but 
makes it clear that judicial intervention remains limited, largely to situations 
where there is a clear statutory requirement for the provision of some service, and 
even then the courts are reluctant to go beyond testing the quality of the 
administrative decision-making process. While there may be a limited judicial role 
in enforcing social rights this does not of course reduce their significance. As 
Lyon-Caen points out, ‘[s]ocial rights have enabled the market economy to be 
structured in a more just and equitable fashion’ (p 190). Internationally the 


20 T. Royle, “Worker Representation under Threat? The McDonald’s Corporation and the 
Effectiveness of Statutory Works Councils in Seven European Union Countries’ (2003) 22(2/3) 
Comparative Labor Law & Policy Journal 395. 
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advancement of these basic social rights is at least as important as promoting 
labour rights; indeed, the provision of effective social rights is the springboard to 
labour rights. The abolition of the worst forms of child labour will be achieved 
through the provision of education and minimum income rather than legislation 
that will be ineffective until the basic economic base and social rights are in place. 

The final contribution by Bob Hepple deals with the fundamental problem of 
enforcement. As he states, in the absence of effective enforcement ‘[s]ocial rights 
are like paper tigers, fierce in appearance but missing in tooth and claw’ (p 238). 
Hepple identifies two problems which can be seen as weakening the enforcement 
of social and labour rights. The first is an increasing preference for ‘soft’ law over 
‘hard’ law. In this context ‘soft’ law refers to international obligations that are not 
legally binding. One example used is ILO recommendations and another 
corporate codes of conduct. Perhaps a more unfortunate example is the ILO 
Declaration on Fundamental Principles and Rights at Work which falls outside 
the usual ILO supervisory mechanisms. One might comment, especially given that 
this Declaration was partly a response to the WTO unwillingness to consider 
labour issues, that the ‘hard’ law of the ILO supervisory mechanisms for ratified 
conventions falls a considerable way short of the one real example of effective 
international enforcement — the WTO disputes process which allows the 
implementation of real and effective sanctions. The other trend Hepple identifies 
is the privatisation of enforcement particularly in the context of proposed reforms 
in the UK which seem to have the dual function of undermining the individual’s 
ability to bring an action and, where an action is brought, encouraging private and 
employer friendly resolution of disputes. As Hepple notes, ‘good’ practice 
becomes what is good for the employer. Given these tendencies Hepple’s final 
remarks on the restrictions on collective solidarity make somewhat bleak reading. 


An uncertain future 


Social and Labour Rights in a Global Context makes an important contribution to 
debates on international labour rights and to the debate on the nature of 
glo’ ilisation although its focus on the developed world does limit its application. 
Perhaps the most important general observation to be made is that the collection 
as a whole presents a pessimistic future for social and labour rights within the 
countries it discusses. The picture is one of labour rights under pressure 
domestically from market driven political agendas and internationally from 
mo le capital which can use its economic power both to relocate to the most 
business friendly environment and to encourage a lowering of standards in 
countries eager to attract the presence of such companies. The examples presented 
in this book tend to show the UK as one of the countries least responsive to labour 
rights but it is clear that pressure to limit the application of such rights exists 
elsewhere. While some developments within the EU appear positive and may lead 
to the establishment of clearly embedded and protected rights it is also made clear 
that such rights can be fragile if they are seen as conflicting with the core market 
principles that are at the heart of the EU. Given that the countries covered in this 
book make up the leading members of the developed world, prospects for the 
development and protection of labour rights elsewhere seem bleak. The WTO is 
clearly unwilling to become involved in promoting labour rights and the ILO’s 
initiatives, although worthy, do not appear to have the support of governments 
needed to make them effective. 
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What may be ironic, however, is that the mechanisms most likely to advance 
social and labour rights internationally may well be economic rather than legal. 
Trade liberalisation is often blamed for job losses in developed economies and is 
accused of encouraging an international race to the bottom in labour standards as 
multinationals seek out the cheapest and least protected labour markets. This 
perspective is not of course universally shared and an alternative perspective is 
that increasing liberalisation of trade is likely to be one of the most positive 
influences for economic growth in developing countries. This view is advanced not 
only by economists but also development experts who regard access to developed 
world markets as perhaps the best possibility for economic development, and 
particularly equitable economic development, in developing countries. As social 
rights usually follow from economic development it may also be the most 
important contribution to those rights as well. Developments in post-war Asia 
certainly support this view. As the economies of countries such as Korea and 
Singapore, and more recently other Asian countries, expanded so did access to 
social rights such as education. Increased labour rights have tended to follow, 
albeit slowly and inconsistently and often after considerable struggle. The trade 
concessions necessary to promote economic growth are, however, unlikely to 
come easily whatever the rhetoric. The EU’s notoriously protectionist common 
agricultural policy is strongly, if unconvincingly, defended (and differs little from 
similar policies in the United States and Japan). Open access to manufactured 
goods from developed countries is also limited and hedged by devices such as tariff 
escalation. 

Debates over the global advancement of social and labour rights expose serious 
tensions which, given the duality of motives, is not surprising. On the one hand 
unions and workers in developed economies wish to ensure that the standards they 
have fought to achieve over a long period are not undermined by any race to the 
bottom as multinationals seek out cheap labour in developed countries. Against 
this desire to protect what has been achieved is the more altruistic desire to ensure 
that workers in developing economies are able to participate in decent work, to 
enjoy the protection of the core international labour standards and gradually to 
increase the entitlements to social and labour rights long accepted in the deve’ ped 
world. In a recent book, Open World?! Phillipe Legrain points out the the 
reasons for loss of manufacturing jobs and the lessening in demand for unskilled 
labour in developed economies are more complex, and have less to do with 
globalisation, than popular mythology might suggest. A deeper understanding of 
the nature of globalisation is the first step to determining how the process c be 
used to advantage. Perhaps the most important theme in Open World, especia sin 
the context of a discussion of social and labour rights, is Legrain’s insistence that 
countries still matter and more importantly that they retain a real and powerful 
choice as to the direction globalisation will take and as to the standards they wish 
to protect and promote. 

Although this review points to a somewhat gloomy set of conclusions being 
reached by the contributors, it is always pleasant to end on an optimistic note. As 
Wedderburn notes, ‘[d]espite the obstructions and difficulties, however, our mood 
should not be one of unrelieved pessimism. History, which has not ended, has a 
habit of springing surprise whatever the power and authority that seems to 
determine it’ (p 54). Globalisation may be inevitable but that is not to say that its 








21 P. Legrain, Open World: The Truth About Globalisation (London: Abacus, 2002). This book 
provides one of the more balanced accounts of the effects of globalisation. 
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course is predetermined and that increased globalisation will inevitably undermine 
social and labour rights. Indeed, one point made in this review is that the opposite 
may be the case. What is important, however, is to ensure that the case for the 
protection and enforcement of fundamental labour and social rights continues to 
be strongly pursued both nationally and through international institutions. As this 
review was being written one of the ‘policemen of capitalism’, the World Bank, 
released a report on the impact of unions and collective bargaining internation- 
ally.2* This report is notable for its findings that effective trade unions and 
collective bargaining tend to have positive effects not only for union members but 
also for economies generally. Indeed, at the macro level the study suggests that 
highly co-ordinated collective bargaining tends to be associated with lower and 
less persistent unemployment and fewer and shorter strikes. The report suggests 
that by formalising the labour relationship, workers, employers and governments 
can use collective bargaining as one method of providing insurance against shocks 
arising from international markets. The press release announcing this publication 
stresses that both the Bank and the IMF have initiated various dialogues with the 
international union movement, particularly in the context of promoting core 
labour standards as ‘important elements of a well-functioning labor market.’ 

` While Social and Labour Rights focuses on the legal aspects of promoting social 
‘and labour rights its contributors are no doubt acutely aware that the effective 
promotion of those rights requires the underlying values they express to be 
embedded not just in the law but also in economic and political policies. Perhaps 
the recognition of their importance by bodies such as the World Bank is the pre- 
announcement of one of history’s surprises- 








22 T. Aidt and Z. Tzannatos, Unions and Collective Bargaining: Economic Effects in a Global 
Environment (Washington: World Bank, 2002): 
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Jan Smits, The Making of European Private Law: Toward a Ius Commune 
Europaeum as a Mixed Legal System, Antwerp: Intersentia, 2002, 306 pp, € 62. 


What should the European Union’s policy on unification of private law look like? 
In The Making of European Private Law Jan Smits delivers his answer. The book 
comprises eight chapters and an epilogue. Chapters 1-2 consist of a general 
discussion of the need for and feasibility of a European ius commune in the field of 
private law. Thereafter, the blending of the civil law and common law traditions in 
mixed legal systems forms the focus of Chapters 3-8. Chapter 3 is concerned with 
the issue of why mixed legal systems may serve as a source of inspiration for legal 
scholars pondering the topic of how to unify the laws of Britain and continental 
Europe. While attention is devoted to a host of mixed legal systems in Chapter 4, 
Chapter 5 singles South Africa out as the most important. The mixing of civil law 
and common law elements in relation to contract law, tort law and property law is 
dwelt upon in Chapters 6-8 respectively. A section of Chapter 2, entitled 
‘Reception of Law: an Economic Analysis’, forms the backbone of the book. 

With regard to the debate about the need for and feasibility of a European ius 
commune in the field of private law, Smits advocates a laissez-faire approach. In 
effect, the writer goes so far as to assert that it should predominantly be left to 
national courts to make a choice from the different legal systems (p 64). Smits 
believes that preferences of citizens in separate jurisdictions regarding, for 
example, the law of contract will be fairly invariant (p 2). From this Smits argues 
that institutionally led unification of this branch of the law will not be necessary 
because competition among national contract laws will lead to spontaneous 
convergence. On the other hand, Smits believes that citizens in separate 
jurisdictions will have divergent preferences regarding, for example, family law 
(p 6). He suggests, therefore, that competition among national family laws will not 
lead to spontaneous convergence. Yet, as divergent national family laws seem 
unlikely to create roadblocks for cross-border trade and commerce, this outcome 
is not a market failure. Hence, according to Smits, institutionally led intervention 
is unjustified. In sum, without intervention by institutions of the European Union, 
competition among national legal rules will succeed in bringing unity in those 
areas of private law where it is really needed (p 64). 

Unfortunately, even when Smits is correct in his belief that preferences of 
citizens in separate jurisdictions regarding, for example, contract law will be fairly 
invariant, his argument that competition among national contract laws will lead to 
spontaneous convergence does not hold water. When preferences of citizens 
regarding legal rules in separate jurisdictions are identical, national legal systems 
can, most certainly, develop towards convergence spontaneously. However, this 
will not necessarily happen for two reasons. First, the sharper the disparities in 
laws of separate jurisdictions, the higher the costs of switching to the legal rules of 
another jurisdiction. So, although the preferences of citizens in a given jurisdiction 
may, for whatever reason, at a certain point in time, become identical to those of 
citizens in another jurisdiction, the costs of complying with the preferred legal 
rules may still prevent the switch from being made. This is called a lock-in effect. 
Secondly, even in the case that citizens in separate jurisdictions have identical 
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preferences regarding legal solutions, a whole set of legal solutions that generate 
an efficient allocation remains at their disposal. While all legal solutions in the set 
would result in an efficient allocation, these allocations are likely to differ in terms 
of the distribution of welfare among citizens in separate jurisdictions. The battle of 
the forms illustrates this point. It seems highly improbable that parties to a 
mutually advantageous cross-border sale of goods are willing to split the gains 
from trade evenly. Thus, both parties will be bent on providing the terms of the 
agreement by submitting their own standard forms. To be sure, different standard 
forms are likely to facilitate different efficient allocations. But in employing 
standard forms in their contractual negotiations, parties, at the same time, 
negotiate about the distribution of the future gains from trade to be had. Likewise, 
for national legal systems to converge spontaneously, citizens in separate 
jurisdictions need to be in accord on both the efficiency and distributional aspects 
involved in selecting legal solutions. Consequently, without any coordination at 
all, nation-states will only establish unity in parts of their laws by sheer chance. 
This implies that, in order to achieve unity of their private laws, nation-states have 
to coordinate their actions, for example by composing a uniform law. 

So much for the theory. What does the empirical evidence say? The question of 
whether Smits is correct in his belief that preferences of citizens in separate 
jurisdictions regarding contract law will be more alike than, say, with regard to 
family law is difficult to answer. This is because drives towards unification of 
nationally defined family law may perhaps draw little support from nation-states, 
not so much because of excessive switch-costs, but, rather,.because of a relatively 
small number of cross-border marriages. In contrast, in spite of possibly sharp 
discrepancies in nationally defined contract law, an initiative to unify this area of 
the law may nonetheless resonate well with nation-states. The sheer number of 
cross-border contracts may fuel calls for unity. Even ignoring this, empirical 
evidence seems to be flatly at odds with Smits’ suggestion that, in the absence of 
any coordination, (national) judges will succeed in selecting the very same 
commercial laws. That commercial laws are perfectly able to diverge over time 
within common-law systems is evidenced by developments pertaining to sales and 
bills-of-exchange laws in Britain and the United States. At the close of the 19 
century, Britain felt a compelling need to reduce her divergent sales and bills-of- 
exchange laws, formerly a part of the common law, to writing. As a consequence, 
in 1882 and 1893 respectively, the British Bills of Exchange Act and Sale of Goods 
Act saw the light of day. Similarly, to restore unity in their sales and bills-of- 
exchange laws, formerly a part of the common law, most — if not all — federal 
states of the United States implemented the Uniform Negotiable Instruments Law 
(1896) and Uniform Sales Law (1906) that followed in large measure the British 
. Acts. It is also worth appreciating that any argument that commercial laws of 
Britain and continental Europe will converge spontaneously is not borne out by 
empirical evidence either. At the end of the 19" century, the sales and bills-of- 
exchange laws of both Scotland (a mixed legal system) and continental Europe 
were different from their British counterparts. Yet, while Scotland voluntarily 
sought to adopt the two British Acts, continental Europe did not seek to follow 
suit. To date, the sales and bills-of-exchange laws of Britain and continental 
Europe are still not identical. 
\ To conclude, where the book excels is in drawing attention to mixed legal 
systems, such as South Africa, that may serve as a source of inspiration for the 
debate surrounding unification of private law within the European Union. Indeed, 
a mixing of elements of the British common law with elements of the civil law of 
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continental Europe seems inevitable. Nevertheless, by acting strictly on their own, 
without considering any opportunities for coordination, the chances of members 
of the European Union ever securing uniformity in their nationally defined private 
laws look slim. 


Arnald J. Kanning* 


Randall Peerenboom, China’s Long March toward Rule of Law, Cambridge: 
Cambridge University Press, 2002, xvii + 673 pp, pb £29.95. 


In China’s Long March toward Rule of Law, Randy Peerenboom confronts a set of 
fundamental questions about the importance of law to Chinese economic and 
political development. China has experienced phenomenal economic growth and 
social change over the past two decades. However, at the same time, there has 
been limited political change and the country’s legal system, despite impressive 
efforts, remains frustratingly inadequate. In these circumstances, many scholars 
within China and abroad have asked, at various times, whether the rule of law is 
necessary for economic development or essential to democratic political reform. 
More simply, China’s recent history raises the question of whether market 
economics, liberal democracy and the rule of law are necessarily and inseparably 
linked. 

Peerenboom’s basic concern is that linking these concepts together will often 
result in a cramped and misleading analysis of the role of law in China. In 
contrast, he has attempted to conceptualise the question of rule of law in ways that 
avoid the application of a liberal democratic analytical perspective. He strongly 
argues that we should hesitate before imposing concepts and categories developed 
in light of the experiences of other countries when theorising about the role and 
rule of law in China. ‘We need to keep our minds open to the possibility that 
China may develop an alternative to liberal democratic rule of law — a form of rule 
of law with Chinese characteristics, as it were. ... At the same time, we need to 
avoid the opposite mistake — that is, treating China as so different from other 
states that none of the same rules and assumptions apply’ (p xiv). In his view, we 
cannot understand the likely path of development of China’s legal system, and the 
reasons for differences in its institutions, rules, practices, and outcomes, unless we 
rethink our ideas about the rule of law. Instead of adopting a liberal democratic 
framework, Peerenboom explores alternative conceptions of the rule of law that 
seem to him more consistent with China’s own circumstances. 

Peerenboom also takes a robustly optimistic view of legal developments in 
China, in contrast to more dismissive scholarly and popular accounts of law 
reform in post Mao China. Law, he observes, is not only increasingly important in 
everyday life, but is also beginning to impose meaningful restraints on the ruling 
regime. He undoubtedly sees the law reform glass as half full. For him, the rule of 
law has not failed to take root, but rather China’s legal system is in transition 
towards a unique form of rule of law. 

While not ruling out the eventual development of liberal democracy in China, 
Peerenboom suspects that China will find its own distinct form of democratic 
politics. As he observes, ‘not everyone shares a predilection for liberai values: for 
diversity, autonomy, and authority-challenging individuals’(p 543). Whilst China 
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is likely to adopt the basic institutions of democracy, he doubts whether the 
purpose of Chinese democracy will be to create ‘the widest possible range of 
diversity and defiant individuals who challenge authority at every turn’ (p 545). 
Whatever the future of democracy in China, Peerenboom further argues that, for 
now, rule of law presents a clearly desirable alternative. The rule of law enables 
limited non-democratic, political reform and provides both an ideological basis 
and an institutional means for limiting the powers and conduct of the state. 

China’s Long March toward Rule of Law explores and applies the concept of a 
thin theory of rule of law. ‘A thin theory stresses the formal or instrumental 
aspects of rule of law — those features that any legal system allegedly must possess 
to function effectively as a system of laws, regardless of whether the legal system is 
part of a democratic or non-democratic society, capitalist or socialist, liberal or 
theocratic’ (p 3). These features, Peerenboom asserts, constitute meaningful 
restraints on the state and include procedural rules governing law-making 
processes as well as rules and practices that sustain legal transparency, clarity, and 
predictability. A thin rule of law also requires that laws should be fairly, equally 
and effectively applied. 

In contrast, thick theories of rule of law incorporate a complete moral and 
political philosophy in addition to the basic elements present in a thin rule of law. 
Thick or substantive conceptions of rule of law ‘incorporate elements of political 
morality such as particular economic arrangements (free market capitalism, 
central planning etc.), forms of government (democratic, single party socialism, 
etc.), or conceptions of human rights (liberal, communitarian, “Asian values”, 
etc.) (p 3). Liberal democracy, the predominant thick theory, clearly has its 
supporters in China. However, it merely competes with equally influential 
alternatives, including variants of state socialism, neo-Confucian communitarian- 
ism and neo-authoritarianism. These alternatives are strikingly at odds with many 
tenets of liberal democracy. Nonetheless, Peerenboom argues that these 
competing political programmes all accept that law should impose meaningful 
limits on the state and are therefore compatible with a thin concept of rule of law. 

This thin theory of rule of law is advanced to provide an analytical tool to 
examine legal development in China that is not encumbered with liberal 
democratic assumptions and biases. Nonetheless, Peerenboom admits that whilst 
thin and thick versions of rule of law may be conceptually distinct; there are, in 
reality, no free standing thin rule of law systems existing independently of a 
specific political, economic, social, and cultural context. ‘[A]ny legal system that 
meets the standards of a thin rule of law is inevitably embedded in a particular 
institutional, cultural, and values complex, whether that be Liberal Democratic, 
Statist Socialist, Neoauthoritarian, Communitarian, some combination of them, 
or some other alternative’ (p 70). 

In China, the context for any discussion of rule of law issues is plainly daunting. 
Aside from widespread official corruption, extreme regional disparities and 
protectionism, the country lacks a popular culture of legality and personal 
relations tend to supplant generally applicable laws. China’s traditional 
paternalistic culture does not, moreover, provide a friendly environment in which 
to grow a rule of law.. Yet Peerenboom observes that while these aspects of 
Chinese society will limit the pace and direction of law reform, they also indicate 
that, in resolving these problems, China will probably develop its own unique legal 
institutions and practices. 

In advancing his thin rule of law thesis, Peerenboom responds to potential 
objections to the assumptions that necessarily underlie a rule of law analysis. For 
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example, there are many in China, and elsewhere, who believe that the pursuit of 
rule of law is unnecessary to economic development and is, consequently, a 
distraction from other, more important, ways of stimulating growth. In response, 
Peerenboom argues that empirical studies support a general conclusion that rule 
of law is necessary for sustainable growth. Even if one accepts exceptionalist 
arguments about the unique nature of the Chinese capitalist model; ‘... the notion 
that the PRC economy will be able to sustain economic growth without further 
legal reforms that bring the system into greater compliance with the basic 
requirements of a thin conception of rule of law is doubtful’ (p 20). He also sees 
a necessary relationship between a thin rule of law and basic democratic 
reform. ‘Although rule of law is possible without democracy, the lack of 
democracy creates certain obstacles to its implementation and raises account- 
ability issues’ (p 21). 

Nonetheless, Peerenboom stresses that the connection between law and 
economic development must be seen from within a Chinese cultural contex) n 
particular, any scholarly analysis must take account of the clientelism d 
corporatism that appear to be a consistent feature of Chinese capitalist systems. 
As Peerenboom comments, ‘Chinese capitalism is characterised by a preference 
for family businesses, a tendency to resolve disputes through informal mechanisms 
rather than the courts, a common sinic cultural heritage, adherence to Confucian 
values, and an emphasis on relationships’ (p 466). On the other hand, it can be 
argued that relationships (guanxi), clientelism, corporatism, and informal 
mechanisms for resolving disputes, raising capital, and securing contracts typically 
depend on elements of a thin rule of law, even while undermining that rule of law. 

Beyond the complex relationship between law and economic as well as political 
development, Peerenboom examines a miscellany of other potential objections to 
his approach. For example, even if one accepts that a consensus exists on the basic 
elements of a thin rule of law theory, there is still considerable room for 
disagreement about the details. Peerenboom admits that distinctions between 
imperfect and non-existent or failed rule of law systems are fairly arbitrary. He can 
only suggest that, ‘the best that can be hoped for is a rather rough consensus based 
on the facts in a particular case ... “I know it when I see it” ° (p 135). On that 
standard, there is wide agreement that China’s legal system falls well short of the 
requirements of a thin rule of law. 

Peerenboom also addresses the question of whether even a thin theory of mn: 
of law is so rooted in western legal traditions that it is a distorting lens with 
which to view law in China. Perhaps China will find its own completely non- 
western path of development. It could develop an alternative legal regime that 
is stable and durable but does not satisfy the requirements of a thin rule of law. 
In response, Peerenboom argues that there is widespread support in China for 
the rule of law and that empirical evidence suggests that the Chinese legal system 
is moving towards a thin version of rule of law. He also cautiously confronts 
the question of whether a thin rule of law could turn out to be an element of 
a more efficient, authoritarian government. Admitting that legal reforms can 
enhance the efficiency of authoritarian governments, he argues that, in China, all 
legal reformers expect law to impose some limits on the state and to mitigate 
the harshness of the rule-by-law authoritarianism of the Mao era. In any event, 
the current choice in China is between authoritarian rule with or without the 
rule of law. Peerenboom, however, is willing to suggest that, ‘although legal 
reforms could conceivably strengthen the ruling regime and allow it to resist 
political reforms, the more likely result is that implementation of rule of law will 
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produce a more limited government and lead to a shift in power from the Party to 
state organs and society’ (p 174). 

In tackling this study, Peerenboom faced the familiar problem of how to 
categorise his subject area. He rejected an analysis based on areas of substantive 
law, such as commercial, family, criminal, administrative, and environmental 
law. While he accepts that studies of specific areas of law are valuable, he is 
concerned that they run the risk of missing the forest for the trees. Instead, 
Peerenboom argues that the major obstacles to the rule of law in China are 
systemic and institutional in nature and the study of this institutional context is 
necessary for an understanding of any specific area of law in China. The book is, 
therefore, organised around the major institutions of the legal system: the 
legislative process, the judiciary, the legal profession and the administrative law 
regime. Specific areas of law are used to illustrate issues and problems where 
relevant. 

Whilst there is much to be said for this approach, it also has its significant 
weaknesses. These include the apparent assumption that the choice is between the 
study of ‘areas of law’ and ‘legal institutions’. This ignores the fact that, in 
a single party, non-democratic state, there are sectors of state administration, 
affecting diverse legal issues, in which the rule of law is largely and necessarily 
absent. In so far as they directly concern the Communist Party’s monopoly on 
power, these include state security, public order, and the control of mass 
communications. The Party cannot maintain its exclusive, long term hold on 
power if it allows itself to be restrained by law in these areas of state 
a “ministration. To wrong-foot its critics and crush its opponents (and thereby 
prevent the development of any effective, organised opposition), the Party 
must retain flexible and unhindered use of all the methods of power. Even 
a thin version of the rule of law creates opportunities for opposition and places 
of leverage that can be used to undermine and limit the supremacy of the 
Party. Peerenboom certainly sees that a thin rule of law poses a threat to the 
Party, ‘[b]ly sanctioning the deeper ... institutional reforms required to imple- 
ment a statist socialist rule of law, the Party may be sliding farther down an 
irreversible slippery slope that will ultimately end in its loss of power’ (p 225). 
However, this does not lead him to confront the consequences for the rule of law 
that flow from the inherent and necessary ruthlessness of entrenched, autocratic 
government. 

Peerenboom therefore fails to investigate how the apparent growth of a thin rule 
of law in China has hardly penetrated certain key sectors, including, for example, 
controls on the media. He does note, optimistically, that the Chinese cultural 
marketplace is filled with foreign as well as domestic products. “There is something 
for everyone, whether one is interested in Nietzche or The Dream of the Red 
Chamber, pornography or Italian opera. Satellite dishes, cable television channels, 
radio broadcasts, underground newspapers, smuggled books, the Internet and 
pirated DVDs have exposed Chinese citizens to a wide range of diverse political 
and cultural messages’ (p 199). On this basis, Peerenboom accepts the simple, but 
familiar, argument that this flood of information and ideas signals the end of 
Party control over the ‘symbolic environment’. 

It is, however, abundantly apparent that this information flood, which is 
evident in so many parts of the world, has not displaced the importance or 
power of major media outlets. On the contrary, intellectuals and uneducated 
people everywhere rely on major media organisations to provide edited and 
organised access to the rich trove of information and entertainment now available 


© The Modern Law Review Limited 2003 655 





The Modern Law Review i [Vol. 66 


daily. In China, the Communist Party retains direct control over the major 
print and broadcast media and has the power to discipline any minor media 
that breach its core media content rules. Moreover, to imagine, in today’s 
world, that Chinese citizens are likely to believe information published on the 
New York Times or BBC websites (when accessible) in preference to what 
they see on national television or read in domestic newspapers is scarcely credible. 
Yet, in Peerenboom’s broad institutional approach, the Party’s opaque, 
unaccountable and arbitrary use of state power to sustain itself never quite 
breaks the surface of this optimistic book. Indeed, Peerenboom argues that single 
party socialism in which the Communist Party plays a leading role is in theory 
compatible with rule of law, albeit not a liberal democratic version of rule of law. 
‘The legal system could be strengthened in a number of ways that do not directly 
threaten the party but rather further its self professed goals to rationalize 
government, increase government efficiency, rein in local officials and root out 
corruption’ (p 226). 

Peerenboom is certainly right to claim that, in many ways, the Party is not the 
immediate obstacle to a law based system of government. His catalogue of 
entrenched problems to be resolved is all too familiar: ‘a legislative system in 
disarray; a weak judiciary; poorly trained judges and lawyers; a low level of legal 
consciousness; a weak administrative law regime; the lack of a robust civil society; 
the enduring influence of paternalistic traditions and a culture of deference to 
government authority; rampant corruption; large regional variations; and the 
fallout from the unfinished transition from a centrally planned to a market 
economy, which has exacerbated central-local tensions and resulted : e 
fragmentation of authority’ (p 12). Yet he is also wrong to imply that the P _ s 
retreating across the broad front of state administration. Newspaper editors, for 
example, would be surprised to learn that, ‘day-to-day level, direct interference by 
Party organs in administrative rule making or specific agency decisions is not 
common. Increasingly, routine acts of governance are handled by the usual 
government entities with little or no interference from the Party’ (p 11). In other 
respects, Peerenboom has much of interest to say about the role of the Party in the 
development of China’s most recent legal system. Who could disagree that the 
Party’s failure to deepen institutional reforms has undermined the credibility of its 
legal reforms and its rule of law claims? 

Much of the book contains an assessment of achievements and problems in 
China’s legal institutions and processes. The information in these chapters is well 
organised and presented, although, at a factual level, it covers little new ground. 
Stanley Lubman’s recent book Bird in a Cage: Legal Reform in China after Mao, 
for example, also discusses many similar issues and problems. What is new is 
Peerenboom’s effort to use this information to illustrate his thin rule of law thesis. 
In these chapters of the book, he looks at both the progress made and the 
. obstacles to be overcome before a thin rule of law is convincingly established. In 
the past two decades, China’s law-making processes have created thousands of 
legal and quasi-legal instruments. ‘The Party’s diminished role in the law making 
process and even more minimal role in the process of creating lower level 
regulations has shifted the responsibility for the making of laws and regulations to 
the NPC, local people’s congresses, governments and administrative agencies. In 
response, these entities have gained in institutional capacity, professionalism, and 
stature’ (p 239). Nonetheless, from a rule of law perspective, there are many 
problems to be overcome. These include the wide dispersion of law-making 
authority; the lack of transparency in law-making processes; the lack of proper 
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accessibility to laws in force; the poor quality, generality and vagueness of much 
law drafting; the temporary nature of many rules and the frequent inconsistencies 
between laws; and, the lack of any effective means to resolve ambiguities and 
conflicts. Peerenboom’s main reform proposal in this area is to give the country’s 
judiciary powers to review legislation and authoritatively determine its meaning 
and validity. 

Yet, as Peerenboom notes, the judiciary is far from ready to take on such an 
enhanced role in China’s legal and political system. Not only are the courts, at 
each level, bound into the corresponding level of local, regional or national 
government, but they also suffer from varying degrees of incompetence, 
corruption, external interference and subordination to other government bodies. 
Similarly, ‘[djespite the marked and dramatic increase in the independence and 
autonomy of the legal profession, there are still many ways in which Chinese 
lawyers are tied to and dependant upon the government, thus undermining their 
independence’ (p 354). 

If China’s judiciary and legal profession lack independence, authority and 
power, the administrative departments of state are, if anything, too powerful 
and influential. Their overweening power reflects many of the systemic 
problems of Chinese government. The courts are weak, the legal and political 
traditions support a strong, paternalistic state, state administration is open 
to corruption, and the state is still deeply involved in the operation of important 
economic enterprises. Moreover, the fledgling administrative law system has 
yet to provide a significant restraint on the arbitrary exercise of power. The 
statutory standards for judicial review, which include exceeding authority 
and abuse of authority, are unclear and the courts have proved reluctant to 
develop their potential. The procedures for internal review of administrative 
decisions by government bodies (‘administrative reconsideration’) are equally 
undeveloped. ‘Administrative reconsideration is ineffective for many of the same 
reasons that render administrative litigation ineffective: the low level of legal 
awareness on the part of citizens; their fear of retaliation; the preference of injured 
parties for relying on connections; the failure of agencies to comply with 
procedural requirements — including the requirement to inform the parties of the 
right to reconsideration; and the fear of losing face causing agencies to settle 
disputes with disgruntled parties’ (p 418). Peerenboom is also right to argue that 
mature administrative law regimes come in many different forms and China is 
likely to develop its own unique methods that do not follow American or 
European models closely. 

China’s Long March toward Rule of Law is a valuable effort to deal with 
fundamental legal issues arising out of the Chinese law reform process. This 
ongoing ‘process of reform, begun almost 25 years ago, has produced many 
positive changes in China. Yet the emerging legal system is also very different 
from at expected by western lawyers present at its inception. The role of law in 
China therefore continues to challenge expectations and stimulate thought- 
provoking disagreements. Consequently, any serious scholar of the role of law in 
non-western environments, even those less optimistic than Randy Peerenboom, 
will welcome the publication of this book. 


Perry Keller* 





*King’s College London. 
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Peter Cane, Responsibility in Law and Morality, Oxford: Hart Publishing, 2002, xii + 
303 pp, hb £25.00. 


Peter Cane’s private law work is one of the most interesting contributions to tort 
law scholarship during the last twenty-five years. This, his most recent book, 
reinforces, extends and refines that contribution. Reinforces, because this, like his 
previous books, is a fine piece of work; extends and refines, because this book 
tackles explicitly some of the underlying issues in Cane’s earlier work and marks 
an engagement with philosophical approaches to those issues. Although the book 
is, in the main, an analysis of the notion of responsibility as it is understood and 
employed within legal practices and institutions, that analysis is conducted with a 
critical eye upon philosophical discussions of responsibility. One of Cane’s 
principal, overarching arguments is that discussions of the latter kind are enriched 
by engagement with the former, but that the orthodox assumption here — that law 
and other social practices must learn from and perhaps be reformed in light of 
philosophical ‘truths’ — should be stood on its head. The counsel of philosophers is 
not always a reliable source of wisdom on matters of responsibility and, thinks 
Cane, is in some instances downright misleading. 

Take as an example the matter of outcomes. What I do in the world is 
sometimes the product of a combination of my intentions and my conduct: I aim 
to write a book review, organise my efforts accordingly and, hey presto, here it is. 
But some (perhaps much) of what I do in the world is solely a product of my 
conduct: I rarely intend to misspell words when writing just as I rarely intend to 
crash my car when driving. Nevertheless, my typing and my driving can bring 
about unintentional, baleful outcomes: mangled prose and, for most of us 
probably far worse, mangled metal and mangled bodies. Cane thinks that, in their 
discussions of responsibility and, consequently, in their discussions of the 
conditions for praise and blame, philosophers have either ignored or downplayed 
the significance of unintentional outcomes. ‘[A]n account of moral responsibility 
[and, consequently, legal responsibility] that condemns the infliction of harm and 
interference with the interests of others only if they result from the . . . [harm- 
doer’s] choice, puts far too much weight on our interest, as agents, in freedom of 
action, and takes far too little account of our interest, as victims, in security of 
person and property. In imposing liability for negligent infliction of injury, the law 
is not out of step with morality’ (p 98). Out of step with morality though it is, 
Cane thinks this misguided philosophical account of responsibility is nevertheless 
partially reflected in the criminal law (pp 50, 77). By contrast, ‘[t]he nature and 
quality of outcomes and their impact on the victim are central to the civil law 
paradigm [of responsibility] (p 50). 

At least two points need be noted about Cane’s chastisement of philosophers. 
First, if some philosophers do indeed hold such views — and Cane has some 
damning evidence to suggest they do ~ their position deserves rebuke if inter “ed to 
throw light upon legal accounts of responsibility. But it is not always immediately 
obvious that such philosophical accounts are so intended. Secondly, it is easy to 
imagine philosophers of a utilitarian or consequentialist bent taking up a position 
opposite to that espoused by the philosophers Cane criticises. It is, indeed, a 
common criticism of moral and political philosophers of this ilk that they are only 
concerned with outcomes or consequences, that they scrupulously ignore the aims, 
intentions and the moral separateness of individuals. For these philosophers, a 
death is a death, and equally bad, whether or not it is the outcome of intentional 
conduct. Needless to say, some philosophers are attracted to the middle ground, in 
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some instances labouring the importance of intentions to outcomes, in others 
concentrating only on outcomes. Yet if this is an accurate picture of the range of 
philosophical accounts of responsibility, it seems that they are just as diverse as 
legal accounts and the law itself. Furthermore, since two of these conceivable 
philosophical accounts of responsibility are rough analogues of the civil and 
criminal law paradigms of responsibility that Cane thinks defensible (see chs 3-6), 
his attack upon philosophical accounts of responsibility runs the risk of being 
exaggerated. His target, despite a couple of statements to the contrary, is surely 
not philosophical accounts of responsibility tout court, but only those uninterested 
in unintended outcomes. There may be fewer philosophical accounts of 
responsibility of this type than Cane thinks. As against the remaining 
philosophical accounts of responsibility, Cane can have few objections, the 
reason being that they have a similar structure to the legal accounts of 
responsibility he elucidates and defends. Attacking the former may undermine 
the latter. 

Another of Cane’s overarching arguments is closely related to that just stated. It 
holds that ‘[b]esides conduct and outcomes, there is a third important focus of 
legal responsibility practices which typically finds little or no explicit place in many 
philosophical analyses of responsibility — namely, social values’ (p 53). A` 
subsidiary claim Cane makes is that the social values informing most concepts 
constitutive of legal responsibility are unavoidably distributive: ‘it is a mistake to 
think that responsibility — legal responsibility anyway — is purely a matter of 
“corrective”, as opposed to ‘‘distributive’’, justice’ (p 68). Hence ‘[t]he function of 
the concepts of “‘foreseeability” and “unreasonableness” [in negligence] is to 
provide a normative criterion for the distribution of risks within society. In other 
words, they are principles of distributive justice’ (p 79). What is distributed when 
the courts apply such concepts in particular cases? Under the civil law 
responsibility paradigm, ‘the basic distributive question is how to balance the 
interest we each have in freedom of action against the interest we each have in 
security of person and property’ (p 251). 

These intriguing claims raise a host of questions. From one perspective it seems 
undeniably correct to hold that the responsibility concepts of private law, and the 
social values by which they are informed, derive from or are matters of distributive 
justice. The perspective is that of what might be called the divine allocator (or 
lawyer-economist). This perspective gives a view of all the benefits and burdens in 
any one society generated by the conduct and condition of the various members of 
that society. From it, we can both see and attempt to arrange particular patterns 
of distribution. This would be rather like having a standpoint above a football 
stadium, and being able to see, and attempt to influence, the various patterns of 
play that players’ individual decisions and conduct bring about. However, there is 
an alternative viewpoint that often makes the perspective of the divine allocator 
nonsensical, namely, the viewpoint of the agents whose conduct brings about 
particular distributive patterns. These agents — fellow citizens who crash into each 
others’ cars, who become ill, have children and get divorced, who make decisions 
about savings, expenditure, consumption and all the myriad other issues of 
everyday life — usually act without any distributive pattern or outcome in mind. 
Whatever distribution of whatever factor (welfare, resources, “happiness’) results 
is usually the unintended outcome of their various intentional actions. 

Cane recognises the divergence between these two viewpoints when he notes 
that, ‘from the perspective of the person “enforcing” the responsibility, as 
opposed to that of the person held responsible, legal responsibility, at least, can 
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sometimes itself be viewed as a resource’ (p 68). This view of legal responsibility is 
the view of the divine allocator. The question this raises is obvious: which 
perspective is the appropriate one to adopt and when? The perspective of the 
divine allocator, just like that of the lawyer-economist, rarely generates insight 
into the particulars of specific segments of past conduct, whereas the perspective 
of agents, private lawyers and judges is rarely concerned with anything else. The 
latter are almost exclusively concerned with the details of who caused what harm 
to whom and how, with fitting the alleged harm or wrong-doing into pre-existing 
legal categories, and with ways in which the harm might best be compensated. 
Obvious distributive questions — questions about, for example, the relative wealth 
or poverty of plaintiff and defendant — are rarely relevant to this process. For the 
participants in the private law process, it is predominantly a backward looking 
matter of determining responsibility and liability for right and wrong. Yet we also 
know, taking up the viewpoint of the divine allocator, that, over time, the 
decisions of the participants in this process can bring about particular effects, 
particular distributions of burdens, benefits and risks. So another question we 
need to answer is: when, if at all, should the participants in the process be guided 
by such ‘distributive’ considerations and when not? Furthermore, we would need 
some information about whether their being guided by such considerations will, 
over time, actually bring about the sought after distribution or subvert it. There is 
simply no guarantee that a group of agents acting together to achieve a goal at a 
specific time will succeed; nor is there a guarantee that a group of agents acting 
together to achieve a goal over a substantial period of time will succeed. 

Latent within this point about the distributive and non-distributive viewpoints is 
an unstated distinction. It is between institutions, practices and actions that are 
both distributive in intention and also, in aspiration at least, distributive in 
consequence and those that are distributive only in consequence. An income tax 
system that aimed to achieve a specific distribution of resources in a community 
would be distributive in intent and, if working well, distributive in consequence 
(that consequence being the distribution aimed at). The rules of association 
football are clearly not distributive in intent: they lay down, inter alia, the 
conditions that define the game and cognate obligations as to how the game must 
be played. Yet these rules are in some circumstances undoubtedly distributive in 
consequence. Their application and interpretation by a referee at a particular time 
in a particular game can, obviously, lead to one team winning and another losing. 
And a consequence of that may be clearly ‘distributive’: the losing team may be 
relegated from the league it currently occupies and the club become bankrupt, 
while the winning team adds a huge amount of prize money to the club’s already 
healthy bank account. 

The uncertainty within Cane’s argument about the distributive nature of 
responsibility concepts revolves around this distinction. It is relatively easy and 
plausible to say that the application of these concepts can have distributive 
consequences, just as the application of the rules of football can have distributive 
consequences. What is less clear, though, is whether it is plausible to maintain that 
responsibility concepts are distributive in intent. For this to be so, an account is 
needed of what it is that these concepts are intended to distribute and the 
distribution that they are required to uphold. From the tenor of some of Cane’s 
remarks, it seems that these concepts might ‘distribute’ interests in freedom of 
action and interests in security of person and property. Besides the oddity of this 
way of speaking — it seems far more natural to lawyers to speak instead of 
‘protecting’ or ‘upholding’ rather than ‘distributing’ such interests ~ it provides no 
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guidance as to the ratio or pattern according to which these interests are to be 
distributed. Is everyone to have an equal bundle of such interests or are they 
distributed unequally and, if so, by what metric? Furthermore, where are we to 
look for guidance on this question: is there an answer immanent in the existing law 
or do we simply adjourn to our standard works of political philosophy? Or, 
perhaps better, do we seek an answer in an equilibrium between the two? 

That no particularly thorough or sustained answers to these questions are 
provided in this book might be regarded as a significant weakness, but that would 
be a mistake. The gaps, such as they are, merely highlight Cane’s admirable 
ambition. The two arguments I have concentrated upon here, and the questions 
they raise, are but two from seven (!) equally ambitious ones that structure the 
book and that, in this reviewer’s judgment, undoubtedly succeed. For those of us 
envious of Cane’s argumentative fecundity, things get worse. For, in addition to 
these general claims, the book is absolutely packed with detailed and very specific 
arguments, distinctions, discriminations and insights about almost every aspect of 
legal (and other types of) responsibility. The two paradigms of legal responsibility 
already noted (criminal and civil) are supplemented with an analysis of another, 
almost completely ignored by philosophers and legal theorists, namely, the public 
law responsibility paradigm (ch 8). There is also an admirable discussion of 
causation (ch 4) that supplements and criticises the classic treatment of the issue 
by H. L. A. Hart and A. M. Honoré; an insightful discussion of legal personality 
(ch 5); and a good treatment of the vexed topic of strict liability (pp 82-87; 105- 
110). Those who think there is no longer anything of interest to say about strict 
liability will be pleasantly surprised by Cane’s discussion. 

Besides ambition, the dominant virtues of this work are subtlety and 
thoroughness. The arguments, distinctions and discriminations it offers are clear 
and helpful, almost always built upon a charitable and engaged reading of the 
literature. It should be required reading for anyone interested in the philosophy of 
private law. 


William Lucy* 


Julie Dickson, Evaluation and Legal Theory, Oxford: Hart Publishing, 2001, xii + 144 
pp, pb £12.00. 


The subject of jurisprudential methodology is coming into vogue: philosophers of 
law are increasingly questioning the methods they use to reach their substantive 
conclusions. Julie Dickson’s Evaluation and Legal Theory, a pithy introduction to 
the methodological questions which have troubled some of today’s leading 
jurisprudents, is therefore timely. In this short book Dickson does not purport to 
provide a comprehensive survey of the entire jurisprudential methodological 
landscape. To criticise her for omitting, or skating over, prominent methodolo- 
gical theorists would be to engage in uncharitable nit-picking. Likewise, taking 
Dickson to task for failing to argue conclusively for her espoused methodological 
position would be misplaced — Dickson understandably restricts herself to staking 
out the coherence, and not the conclusiveness, of her approach. The merits of this 
book are best assessed with reference to the two criteria which Dickson sets out: it 
must ‘assist in deepening our understanding of the matters with which it deals’; 
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and it must ‘engender rigorous and focused debate’ on jurisprudential 
methodology (p 11). Evaluation and Legal Theory seems to me to fare better on 
the second criterion than on the first. Dickson’s clear and concise text is immensely 
thought-provoking; however, her analyses of some of the leading theorists, while 
largely accurate, are prone to the odd distortion. 

Dickson’s overall methodological focus is on fleshing out and rendering more 
accessible Joseph Raz’s methodological stance — a stance Dickson terms ‘indirectly 
evaluative’. This is best cashed out by contrasting it with one of its jurisprudential 
competitors, “directly evaluative’ theorising. A directly evaluative approach to 
jurisprudence claims that the legal theorist, of necessity, morally evaluates law 
when engaged in theorising. By contrast, Dickson’s favoured indirectly evaluative 
approach to jurisprudence does not entail any judgments about moral goodness or 
badness, but is not, by virtue of this forbearance, aptly termed descriptive. 
Dickson counsels against labelling jurisprudential methodologies descriptive, 
holding that, of necessity, any viable methodology is driven by meta-theoretical 
values such as simplicity, coherence and clarity and also, more controversially, in 
the case of law by the distinct value of importance. 

In Chapter 1 Dickson rejects a simplistic is/ought jurisprudential distinction 
which crudely separates competing jurisprudents into two camps — on the one 
hand those delineating what law is, and on the other hand those campaigning for 
what law ought to be. In its place Dickson offers a tri-partite classification of 
positions previously bundled clumsily into the ‘ought’ camp: (1) the ‘moral 
evaluation thesis’, holding that a jurisprudent must morally evaluate law; (2) the 
‘moral justification thesis’, holding that a jurisprudent must morally justify law; 
and (3) the ‘beneficial moral consequences thesis’, holding that the beneficial 
moral consequences of espousing a certain theory of law should feature in the 
success of legal theories. In pitting herself against these three positions she goes on 
to demarcate the criteria of success by which a successful analytical jurisprudential 
theory should be judged. Borrowing from Raz’s work she proposes that a 
successful theory should identify propositions of law which are necessarily true 
and which adequately explain the nature of law. 

In Chapter 2 Dickson develops the commitments of the moral evaluation thesis, 
and in Chapters 3 and 4 she sides squarely with Raz against John Finnis’s claim 
that one cannot understand the nature of law without evaluating its moral 
desirability. In the course of her jousting with Finnis she clings to an indirectly 
evaluative approach to theorising which commits her only to a view that the 
features of law picked out are of meta-theoretical value and important. Dickson 
follows Raz in arguing that this commitment to the importance of the features 
picked out entails no commitment to their moral goodness or badness. Dickson 
changes tack in Chapter 5, and considers the merits of the beneficial moral 
consequences thesis, a thesis to which H. L. A. Hart sometimes seems attracted. 
Dickson rejects the thesis on logical grounds, claiming that it begs the question: 
‘the alleged promotion of clearer thinking about the law which results in an 
increased ability to subject it to rational scrutiny is a consequence which ensues if 
[positivism] is true, and, as such cannot itself be used to provide argumentative 
support for its truth’ (pp 88-89). Chapter 6 questions Ronald Dworkin’s 
methodology. Dickson rejects Dworkin’s assertion that the function he ascribes to 
law, that of morally justifying state coercion, is uncontroversial, and goes on to 
probe the constraints which such a function places on the shape of Dworkin’s 
substantive theorising. Further, Dickson denies Dworkin’s suggestion that 
positivism is committed to this conception of law’s function, and concludes that 
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positivism is not committed to espousing any all-pervasive unitary conception of 
law’s function. Dickson’s concluding Chapter 7 reiterates this short book’s modest 
aims and invites jurisprudents to take up the challenge of solving the 
methodological puzzles which she has surveyed. 

‘What, then, of Dickson’s first criterion of success — that of deepening our 
understanding of the feuding theorists? Certainly the lucid prose enables the first- 
timer to jurisprudential methodology to get a good grip on Raz’s methodological 
stance. Indeed, her accessible rendering of Raz’s position should prove invaluable 
to students previously unaware of methodological problems lurking beneath the 
surface of substantive jurisprudential debates. However, Dickson’s assessment of 
some of Raz’s (and by association her) foes leaves a little to be desired. Finnis 
seems to get particularly rough treatment. (It should be noted that the intermittent 
references to positions staked out by Finnis in Oxford seminars start to grate and 
suggest that she may be distorting Finnis’s published views.) Dickson erects a 
strawman which she unsurprisingly knocks down when she claims that Finnis, in 
order to vindicate his methodological stance, must establish that ‘it is in the nature 
of legal systems that they are morally justified, i.e. correct in the claims to moral 
authority and in the demands to be obeyed on their own terms which they make’ 
(p 81). Finnis is committed to no such position and can readily claim that Jaw, as a 
generic institution, is morally justified, whilst claiming that the law, as a specific 
instantiation of that generic institution, may not be morally justified. Likewise, 
Dickson’s assessment of Schauer’s beneficial moral consequences position is off 
the mark. Dickson assumes that Schauer’s thesis is logically flawed in begging the 
question in favour of positivism. In fact Schauer’s argument, that beneficial moral 
consequences flow from a positivist perspective on law, does not need the 
veridicality of positivism as a premise and would not be rendered either unsound 
or invalid by the falsity of positivism as an accurate description of the nature 
of law. : 

As for the extent to which Dickson’s book fulfils her second criterion for 
success, by engendering rigorous methodological dispute in the jurisprudential 
community, only time will tell. I suspect it will fare rather well. Dickson’s thought- 
provoking text alerted me to many unsolved methodological puzzles. Two 
examples: first, Dickson highlights the possible interrelationship between one’s 
methodology and one’s resultant substantive jurisprudential position (pp 12-15). 
As she recognises, this relationship has ramifications for the success of her project 
— if the correctness of one’s methodology is judged, at least in part, by the 
correctness of one’s substantive position, where does this leave a book which 
focuses solely on the former? Dickson recognises the intuitiveness of a holistic 
approach to jurisprudential theorising, which might point to the futility of 
assessing a methodology completely in isolation from the substantive theory it 
generates. Nonetheless she, rightly to my mind, defends the value of her book, 
which concentrates exclusively on methodological issues. While Dickson concedes 
that her book cannot, by virtue of its forbearance from considering the 
substantive theories which the methodologies under consideration generate, 
muster conclusive argument in favour of her espoused indirectly evaluative 
methodology, it can at least serve the useful purpose of carving out conceptual 
space for indirectly evaluative theorising. Rendering such theorising an internally 
coherent position at least assures it a place in the starting blocks in the race for 
methodological supremacy — whether it ultimately wins that race is another matter 
entirely. Nevertheless Dickson’s tentative acknowledgement that a jurisprudential 
methodology can only be conclusively backed once one assesses it in tandem with 
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the substantive theory it generates, has led me to ponder the appropriateness of ` 
the methodologies espoused by Raz and Jules Coleman, who may be considered 
two of the foremost contemporary indirectly evaluative theorists. To simplify.” 
radically, both Raz and Coleman adopt indirectly evaluative methodological ... 
stances in that both purport to construct their jurisprudential theories without 
smuggling in any moral assessment of their analysandum, law. At the level of 
substance, however, both recognise some, albeit defeasible, intrinsic moral value 
in’ an institution’s adherence to the dictates of the rule of law. While this 
substantive conclusion by no means renders their methodologies incoherent or 
implausible, it surely casts doubt on whether their steadfast refusal to engage in 
any moral evaluation of law in their theory construction is warranted. (As an 
alternative to tinkering with their methodologies, Raz and Coleman could stabilise 
their analyses by unflinchingly sticking to indirectly evaluative theorising and 
substantively concluding that adherence to the rule of law is not even of defeasible 
intrinsic moral value, but this would be an extremely unappealing substantive 
position for both of them.) 

A second puzzle which Dickson tantalisingly leaves on the table is the nature of 
the value of ‘importance’. She seems to attempt to locate importance somewhere 
between the meta-theoretical values, which no-one can reasonably dispute are 
invoked in jurisprudential theory construction, and the hotly contested moral 
values. Drawing on Raz, Dickson argues that the jurisprudent must, given the 
manner in which ‘law’ is regularly invoked in ordinary discourse, pay due regard 
to what is important in the common understanding of the concept of law. This 
distinguishes the jurisprudent’s task from that.of the theorist trying to understand 
the concepts of, say, ‘mass’ or ‘electron’ where the concepts play no role in the self- 
understanding of ordinary people. However, the precise nature of the value of 
importance is unclear to me. I see ample reason to locate it as a meta-theoretical 
value, applying to all theories. Scientists, in deciding how to characterise, for 
example, natural kind concepts such as ‘gold’, ‘tiger’, and ‘water’ surely had to 
decide what was important about the analysandum with which they were 
confronted. If, however, we side with Dickson in refusing to classify importance as 
a meta-theoretical value we should be clear, as Dickson points out in her analysis 
of criminological strain theories (pp 41-42), that it will not do to vaunt 
importance as a value to be applied across the board to all social scientific theory 
construction. We seem to be left, then, by following Dickson, in the rather 
unstable position of invoking the value of importance in all, and only all, social 
scientific theories in which the analysandum plays a role in the self-understanding 
of ordinary people. Much work clearly remains to be done in cashing out the 
nature of importance as a source of value. 

All told, Evaluation and Legal Theory, despite its sporadic mischaracterisation of 
opponents of indirectly evaluative theorising, is an accessible and stimulating 
foray into the potentially daunting world of jurisprudential methodology. Judged 
as an introductory text designed to focus future discussion of jurisprudential 
methodology, it comes strongly recommended. 


Mark McBride* 








*PhD candidate, Faculty of Law, University of Cambridge. 
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The Constitutional Limits of Judicial Activism: 
Judicial Conduct of International Relations and Child 
Abduction 


James Young* 


Judges are increasingly visible in their participation in activities off the bench. This 
may create difficulties in drawing the line between their duties in court and their 
other activities. However, if judges are not acutely aware of the importance of this 
line their extra-curial activities may interfere with their judicial duties. This article 
considers the failure to observe the importance of this differentiation in the context 
of international child abduction. It is argued that some judges, on and off the 
bench, have wrongly taken over the role of the executive in international relations 
and that such activity jeopardises the independence of the judiciary. This raises 
broader issues, in particular it suggests that some judges are being seduced into 
exceeding their proper judicial role, by working with government in policy-making 
and by their increasing contacts with judges from other countries. 


Introduction 


There have been significant and well-documented changes in the English 
judiciary’s perceptions of its role over the last thirty years.! The development of 
judicial review has brought the courts into more open conflict with politicians. 
European Community law and the Human Rights Act have both required the 
courts to redefine their relationship with Parliament and the Executive. It is not 
only the role of the judges on the bench that has changed, but also their public 
participation in controversial issues off the bench. Since the relaxation of the 
‘Kilmuir rules’ restricting extra-curial public pronouncements by judges,” senior 
judges have contributed more publicly to debates about legal and constitutional 
change. Of course, judges have in the past made their views on controversial issues 
known, but what is different now is the public nature of their pronouncements, 
their frequency and quantity. Cautious, even sometimes anodyne, public pronounce- 
ments of the past have been replaced by robust lectures and articles in which 





* Cardiff Law School. Thanks to my friends and colleagues David Campbell and Urfan Khaliq, 
and to anonymous referees, for their valuable and positive comments. 


1 See in particular, J. A. G. Griffith, The Politics of the Judiciary (London: Fontana, Sth ed, 1997); 
K. Malleson, The New Judiciary (Aldershot: Ashgate, 1999); R. Stevens, The English Judges: Their 
Role in the Changing Constitution (Oxford: Hart Publishing, 2002). 

2 Named after Lord Kilmuir LC, but abolished by Lord Mackay LC in 1987. They are reproduced 
with a comment by A. W. Bradley in [1986] PL 383. 
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judges take clear individual positions on controversial issues. There is another 
aspect of this ‘new judiciary.’ This greater self-confidence and assertiveness is part 
of a broader trend. English judges are in more frequent contact with judges from 
other jurisdictions. As Kate Malleson has written: 


The inward-looking culture which was so characteristic of the old judiciary is gradually being 
abandoned as judges come to see themselves as members of a global legal community, where 
knowledge and ideas are exchanged across jurisdictional boundaries.’ 


This is borne out by the increase in the number of formal and informal fora 
enabling UK judges to meet and exchange views with judges, legal practitioners 
and academics from other countries. Examples of formal organisations are the 
European Judicial Network on Civil and Commercial Matters and the European 
Judicial Training Network; and in the Commonwealth, the Commonwealth 
Magistrates and Judges Association. 

There is much to be said in favour of contacts which increase judges’ 
understanding of their own and other legal traditions and practices. This is all the 
more important when judges are involved in applying European legislation or 
international treaties in their own national courts. On the other hand, as some 
commentators have pointed out, there is a danger that judges may forget their 
place in their own national constitutional order, that they may start to develop an 
international jurisprudence that transcends the proper limits of their constitu- 
tional role. 

The focus of this article is on judicial activism in the context of international 
child abduction." It is the thesis of this article that some English ‘family judges’ 
have overstepped the line of constitutional propriety by assuming an executive 
role in international relations, a form of activity that I shall call, inelegantly, but 
conveniently, ‘judicial executivism.’ This has culminated in a ‘protocol’ signed by 
the President of the Family Division of the High Court and the Chief Justice of 
Pakistan on an agreed judicial approach to child abduction cases involving the 
two countries. Before analysing the implications of this agreement, I shall look at 
the way in which the seeds were sown in the case law. 


Judicial executivism in child abduction case law 


Background 


International child abduction has for long engaged the English courts. Cases have 
usually involved a dispute between parents who had separated, where one parent 
had taken the child from (or refused to return the child to) his/her country of 
residence. The decisions show a tension between disapproval of the abduction 
which had brought the child to England, and the court’s duty and desire to do 
what was in the best interests of the child. The courts resolved the tension by 
concluding that, while it was, as a general principle, in the best interests of a child 
to be returned speedily to her/his country of residence, thus minimising the 
disruption caused by the abduction, return was never automatic and was always to 





3 Malleson, n 1 above, 2. 
4 ibid, 21-24. > 
5 Published in [2003] Family Law 199. 
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be judged in accordance with the principlé of the paramountcy of the child’s 
welfare.° The decision to return the child was not intended to resolve any disputes 
between the parents as to the child’s future. The authorities of the child’s residence 
were the most appropriate to determine what was in the best interests of the child. 
In principle, therefore, the English court should hear argument as to whether 
those authorities would act with integrity to secure the child’s welfare. Of course, 
often the return itself may effectively determine such disputes, if for example a 
parent abducts a child after losing a custody dispute in the courts of the child’s 
residence. In that case, the foreign court’s decision might be open to the challenge 
that it was not based on the child’s best interests. 

The unilateral national solution of the English courts was partially overtaken by 
the Hague Convention on the Civil Aspects of Child Abduction,’ which provides 
that contracting states should ensure the prompt return of a child improperly 
removed from, or not in due time returned to, the contracting state of her/his 
habitual residence. Under the Convention, exceptions to the principle of prompt 
return are narrow and are intended to preclude a court from launching a general 
inquiry into the best interests of the child. The returning State is thus entrusting 
decisions on the child’s future to the authorities of the child’s habitual residence. 
Contracting states should, therefore, have a certain level of confidence in the 
integrity of each others’ legal institutions. The acceptance of the principles of the 
Convention requires ‘that signatory states be convinced that they belong, despite 
their differences, to the same legal community.” In particular, it involves a common 
evaluation of the paramount importance of the welfare of the child, for, as the 
preamble to the Convention provides, the contracting parties are ‘firmly convinced 
that the interests of children are of paramount importance in matters relating to 
their custody.’ 

The Convention has been successful in attracting a large number of ratifications, 
but most of these are by European and other ‘western’ states and they include few 
by States in which Islam is the official or predominant religion. There seems little 
doubt that one of the main reasons for this is the different assumptions underlying 
family relations. In child custody law this involves certain principles about the 
differing rights and responsibilities of fathers and mothers.? The Convention is 
open to all states, whether or not they are members of the Hague Conference 
on Private International Law, but when a non-member State accedes to the Con- 
vention, each existing party may decide whether or not to accept the accession.!° 
Egypt is the only Islamic member of the Conference, but it has not ratified the 
Convention. The UK has accepted the ratification of three States in which the 
dominant or majority religion is Islam — Burkina Fasso, Turkey and Turkmenistan — 
but it has not accepted the accession of another, Uzbekistan.!! Evidently, in 


6 The locus classicus of this approach became the judgment of Buckley LJ in Re L [1974] 1 WLR 
250. For a discussion of the development see P. M. North and J. J. Fawcett, Cheshire and North’s 
Private International Law (London: Butterworths, 13th ed, 1999) 881. 

7 See generally P. Beaumont and P. McEleavy, The Hague Convention on International Child 
Abduction (Oxford: Oxford University Press, 1999). The Convention was implemented in the UK 
by the Child Abduction and Custody Act 1985. 

8 E. Pérez-Vera, Explanatory Report on the Convention on Civil Aspects of International Child 
Abduction para 34, in Hague Conference on Private International Law, Actes et Documents de la 
14iéme Session, vol III (The Hague, 1982). 

9 D. Pearl and W. Menski, Muslim Family Law (London: Sweet and Maxwell, 3rd ed, 1998) 
410-430. 

10 Art 38. 
11 For a full list see the Child Abduction and Custody (Parties to Conventions) (Amendment) Order 
2001 (2001 SI No 3923) Sched 1. 
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considering the appropriateness of accepting accessions, the UK Government might 
be expected to consider the integrity of the legal system in the acceding State. Some 
doubt has been expressed whether this has in fact been the case, !? However, it is 
important to separate the question of the compatibility of the legal principles applied, 
Islamic or otherwise, with UK law, from whether the foreign legal system complies 
with rule of law principles. 


Judicial executivism 


After the Hague Convention was implemented in the UK, there was a tendency to 
apply the Convention rules to cases involving the abduction of children from non- 
Convention countries. The Court of Appeal rejected such an application and 
reasserted the paramountcy of the child’s welfare.'? ‘Which Court shall decide 
depends ... on whether the other court will a | apply principles which are acceptable 
to the English courts as being appropriate.“ This has not, however, prevented a 
divergence in the judicial approach to these non-Convention cases.!5 There are 
two basic questions. First, to what extent should the UK courts make it a pre- 
requisite of the child’s return that the foreign non-convention country has 
a concept of children’s welfare similar to that in UK law? In other words, 
what principles are acceptable to the English courts? Secondly, to what extent 
should the courts hear evidence on the integrity of the judicial system of a non- 
Convention country? One of the protagonists of the movement towards 
eliminating the difference in treatment between convention and non-convention 
cases has been Thorpe LJ. He is the most senior judge advocating this approach, 
an approach which attracts the charge of judicial executivism. 

The clearest demonstration of his approach i is to be found in his judgment in Re 
E (Abduction: Non-Convention Country). 16 This case concerned the return of 
children to Sudan, after their mother had brought them to the UK, seeking 
asylum. The Court of Appeal upheld the first instance decision to return the child. 
Thorpe LJ alone set out broader principles assimilating non-convention cases to 
convention cases. After explaining the background to the Hague Convention, he 
set out his reasons for treating requests from convention and non-convention 
states similarly. 


Of course, the successful operation of the Convention depends upon mutual confidence that 
the family dispute will be determined in the country of origin according to standards and 
principles of justice broadly comparable to those available in the returning State. However, 
as the number of club members has increased it may be increasingly difficult to maintain that 
confidence ... Before recognising accession, the Foreign and Commonwealth Office makes 
inquiries locally to satisfy itself that there is in place a Central Authority and a justice system 
capable of providing the reciprocal service that the Convention requires. However, I do not 
understand there to be any requirement of minimum standards of the family justice system in 
the acceding State. Whilst consideration was given to setting such a requirement, it was 
decided that there was too obvious a risk of invidious comparisons and inflammatory 





12 See text to note 17. 

13 In Re P (A Minor) (Abduction: Non-Convention Country) [1997] Fam 45. 

14 Lord Donaldson MR in Re F (minor) [1991] Fam 25, 31. 

15 For a critique of these cases and the divergent approaches see U. Khaliq and J. Young, ‘Cultural 
Diversity, Human Rights and Inconsistency in the English Courts’ (2001) 21 LS 192, 209-217. 

16 [1999] 2 FLR 642. 
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exclusions. To this extent arrangements have developed since June 1997 when the Official 
Solicitor, as Central Authority, was directly involved with vetting ... Of course the 
maintenance of mutual confidence within the member States is crucial to the practical 
operation of the Convention. But the promotion of that confidence is probably most 
effectively achieved by the development of channels for judicial communication such as the 
Seminar for Judges convened in 1998 in Holland by the Hague Conference on Private 
International Law.!” 


Later in the same judgment he added: 


The Council of Europe has worked hard, and continues to work hard, for the harmonisation 
of family law amongst its membership. However, the number and diversity of the member 
States makes this a difficult if not impossible goal. Even the European Union has as yet made 
no endeavour to map out a common approach to family law, I have no doubt that the 
number and the diversity of the States that joined the Hague club have made it impossible to 
formulate minimum standard requirements of other family justice systems before recognising 
accession. As a matter of logic, if we make no investigation and in litigation permit no 
criticism of the family justice systems operating in the member States, I am extremely 
doubtful of the wisdom of permitting the abducting parent to criticise the standards of the 
family justice system in the non-member State of habitual residence, save in exceptional 
circumstances.’ 


The line of reasoning in these passages may, I suggest, be represented thus. It is 
desirable to combat the evils of international child abduction. The Hague Con- 
vention’s success has been limited by its failure to embrace Muslim states, whose 
cultural perspectives are different from those in the shared legal community of the 
original signatories of the Hague Convention. In fact, the UK. has not vetted the 
family law system, or the adequacy or quality of the court system, of a state before 
accepting an accession. This undermines mutual confidence between states. Such 
confidence is best achieved by inter-judicial communication. Since there is so 
much diversity between states that are parties to the Hague Convention, it would 
be ‘illogical’ to make a distinction between states that are parties and those that 
are not. 

My purpose here is not to criticise Thorpe LJ’s sensitivity to cultural 
difference.!9 But there are three features of his argument that give cause for 
constitutional concern. First, he relies on ‘inside information.’ He claims to know 
the procedures followed by the Executive before entering into international 
agreements with other states, and the diplomatic considerations and political re- 
percussions that might deter them from a rigorous examination of the integrity of 
a foreign country’s system of justice. As the judge who chairs the President’s 
International Family Law Committee,” his sources are, no doubt, extremely 
reliable. Nevertheless, he uses information to which he has privileged access, 
presumably gleaned from civil servants within the relevant government depart- 
ments, untested in the courts. 








17 ibid, 646—647. 

18 ibid, 649. 

19 Pill LJ, coming to the same decision, also showed such sensitivity without following Thorpe LJ’s 
line of reasoning, on which see Khaliq and Young, n 11 above, 216-217. 

20 A committee of judges, academics, civil servants and legal practitioners established to advise the 
President of the Family Division. While the existence of this committee is a matter of public 
record, I have been unable to ascertain from publicly available information its precise membership 
or terms of reference. 
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Secondly, the introduction of this information into the argument and the use to 
which it is put threatens the constitutional principle that the exercise of the royal 
prerogative in foreign relations is not reviewable by the courts: 


The treaty-making power rests not in the courts, but in the Crown; that is, Her Majesty 
acting on the advice of her Ministers. When her Ministers negotiate and sign a treaty ... they 
act on behalf of the country as a whole. They exercise the prerogative of the Crown. Their 
action in so doing cannot be challenged or questioned in these courts. 


Whatever the development of judicial review since Lord Denning made this 
pronouncement, the general principle remains untouched.” Indirectly, Thorpe LJ 
questioned the exercise of the prerogative. He went behind the executive decision 
to accept the accession of some states. It may be that the Executive, in accepting 
the accession of a state, has acted out of fear of the diplomatic embarrassment of 
evaluating the quality of justice in another state. Perhaps there is some longer term 
strategy which is better served by accepting another state’s accession. It may be 
that the same considerations do not apply to all possible future signatories of the 
Convention. It is precisely because such judgments are better determined by the 
Executive in the conduct of international relations that judicial review is exclu- 
ded. Whatever the reasons, good or bad, for the executive decision, it is not for the 
courts to extrapolate from those (supposed) reasons and apply them to other 
states, with which the Executive has not (for whatever reason) entered into diplo- 
matic relations. Thorpe LJ has come perilously close to assuming the function of 
the Executive in extending the Convention to non-convention countries. 

Thirdly, Thorpe LJ’s solution for the lack of mutual confidence among states, 
whether based on real or imagined grounds, lies in international judicial com- 
munication. The central duty of the judge is to decide cases between the parties on 
the evidence presented. In ruling evidence inadmissible in court, in the interests of 
furthering international understanding, and in proposing the solution of such 
problems as may exist in extra-curial judicial cooperation, we can detect the 
development of a project of international judicial diplomacy, so clearly manifested 
in the ‘protocol’ discussed below. 


The Pakistan—UK ‘protocol’ 


The consensus 


In 2002 Dame Elizabeth Butler-Sloss, President of the Family Division in England 
and Wales, together with officials from the Foreign and Commonwealth Office, 
visited Pakistan and there met members of the Pakistan judiciary. In January 
2003, a conference was held at the Royal Courts of London ‘to discuss best pra- 
ctice on handling child contact, child abduction and forced marriage cases.’ The 
joint hosts were the Family Division, the Foreign and Commonwealth Office and 
the Lord Chancellor’s Department. Seven senior members of the Pakistan 











21 Lord Denning MR, in Blackburn v A-G [1971] 1 WLR 1037, 1040. 

22 Evidently, if Parliament has fettered the free exercise of the prerogative, then a challenge could be 
made to an ultra vires exercise of the prerogative. In R v Secretary of State for Foreign and 
Commonwealth Affairs, ex parte Rees-Mogg [1994] QB 552, the courts tentatively accepted, in 
principle, the possibility of exceptions in cases of fundamental constitutional change, eg the 
transfer of prerogative powers without statutory sanction. 
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judiciary, including the Chief Justice, were present.” The ‘protocol’ records a 
‘consensus reached by the President of the Family Division and the Chief Justice 
of Pakistan, in consultation with senior members of the family judiciary in the 
United Kingdom and the Islamic Republic of Pakistan.’ 

The agreement is that the welfare of the child is best determined by the courts of 
the child’s habitual residence ‘in normal circumstances.’ It envisages a case where 
a child has been removed from one country to the other without the consent of 
a parent with a ‘custody/residence order or a restraint/interdict order’ from the 
courts of the child’s habitual/ordinary residence.“ In such circumstances, the 
judge in the country to which the child has been removed ‘shall not ordinarily 
exercise jurisdiction’ except to order the child’s return to her/his country of 
‘habitual/ordinary residence.’ The same principle applies when a child, lawfully 
removed from one country, has been retained in the other in breach of the rights 
of a parent or a court order. The principles ‘shall apply’ regardless of the parents’ 
nationality, culture or religion. The protocol further provides for expedition in the 
processing of applications for return, and recommends the governments of the 
UK and Pakistan ‘to give urgent consideration’ to establishing an administrative 
service to oversee the resolution of child abduction cases. It further recommends 
that ‘the judiciaries, the legal practitioners and the non-governmental organisa- 
tions in the UK and Pakistan use their best endeavours to advance the objects of 
the protocol.’ Each country is to nominate a judge to liaise in advancing the 
protocol’s objects. 


The Legal Status of the ‘Protocol’ 


What is the legal status of this agreement? The use of the word ‘protocol’ suggests 
a legally binding international agreement. From a constitutional viewpoint, the 
President of the Family Division has no authority to make a binding international 
agreement. Since the power to make international agreements is exercised by 
Ministers on behalf of the Crown, it cannot be exercised by the President of the 
Family Division. The fact that the conference and the protocol had the support of 
two departments of government does not affect this. 

From an international law perspective, this does not appear to be a binding 
international agreement. While the language of the document is not decisive, the 
President does not seem to fall within any of the categories of persons who, under 
the Vienna Convention on the Law of Treaties, represent their state ‘for the 
purpose of adopting or authenticating the text of a treaty, or for the purpose of 
expressing the consent of the State to be bound by a treaty.” A person may be a 
representative for such purposes by virtue of explicit accreditation, their function, 








23 FCO press release, 17 January 2003. The protocol is, at the time of writing, the only one of its 
kind. The Conference that preceded the signing of the protocol also considered forced marriages, 
but no formal agreement was concluded on that issue. The choice of Pakistan (as a starting point?) 
may be related to the fact that the largest Muslim ethnic group in the UK is Pakistani. The 
magnitude of the problem of abduction between the two countries is not clear, but, in its press 
release, the FCO recorded that in 2002 ‘it handled 15 cases of child abduction in Pakistan.’ 

24 eps residence’ is the connecting factor used in the family law of the UK, ‘ordinary residence’ 
in Pakistan. 

25 Vienna Convention on the Law of Treaties (1969), Art 7. On this see I. Sinclair, The Vienna 
Convention on the Law of Treaties (Manchester: Manchester University Press, 2nd ed, 1984) 
29-33. 
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or ‘if it appears from the practice of the States concerned or from other 
circumstances that their intention was to consider that person as representing the 
State.’”° There seems nothing in the circumstances to suggest that the UK intended 
the President of the Family Division to have power to make a binding international 
agreement. 

If, then, it has no formal status as a legal agreement, what does the protocol 
purport to do? It is interesting to examine the language of the protocol. It appears 
to impose obligations on the judiciaries of the United Kingdom and Pakistan, 
declaring that the judge ‘shall not ordinarily exercise jurisdiction,’ except for the 
purpose of returning the child. Perhaps this is an example of using mandatory 
language to give the impression that the protocol has a status that it cannot have, 
as is apparently the case with some international non-binding, understandings. 


A joint governmental statement will often utilise such language even though it is conveying a 
political message, political statements being sometimes more impressive if couched in more 
assertive terms. . 


Perhaps this is the judicial equivalent of such a governmental statement, with 
which the signatories, as persons of honour and integrity, will endeavour to 
comply. This interpretation might be supported by the preamble, which refers to 
prior consultation with senior members of the family judiciary in the United 
Kingdom. Since the President obviously cannot act formally on behalf of the 
judiciary in other parts of the UK, this can only be a declaration of intent made in 
good faith. 

It seems probable that the contemporary usage of the word “protocol” was 
intended, as describing a set of procedures that should be followed, for example in 
medical practice or laboratory testing.” The President exercises for the Famil 
Division the inherent power of the courts to regulate their own procedures.” 
Practice directions are often an exercise of this inherent power. Some support for 
viewing the protocol as a species of practice direction may be found in its inclusion 
in the practice directions section of Family Court Practice,*° the general editor of 
which is a Family Division judge. If this is indeed its purported status, then it is 
misguided and wrong. The protocol is not simply concerned with procedure and 
practice within the family courts of England and Wales. The decision to defer 
to a foreign jurisdiction by returning a child to Pakistan cannot be likened to, for 
example, the transfer of proceedings between courts within England and Wales. 
The President has no more power to regulate the transfer of cases between 
England and Wales and Pakistan than the Master of the Rolls would have had to 
develop principles of forum non conveniens?! under his inherent power to make 
practice directions. That doctrine was developed through litigation, and its imple- 
mentation and refinement is supervised through the normal appeals procedures of 
the civil courts. 


A 





26 ibid, Art 7(1)(b). 

27 A. Aust, Modern Treaty Law and Practice (Cambridge: Cambridge University Press, 2000) 27. 

28 For one of many examples see Fresh Meat (Hygiene and Inspection) Regulations 1995 (SI 1995 
No 539), Sched 17B, para 4. 

29 Halsbury’s Laws of England Volume 37 (London: Butterworths, 3rd ed) para 54. 

30 J. Bracewell et al (eds), Family Court Practice 2003 (Bristol: Family Law, 2003) 2528. 

31 The principle according to which the courts stay proceedings because a foreign court is considered 
a more appropriate forum. See L. Collins et al (eds), Dicey and Morris on the Conflict of Laws 
(London: Sweet and Maxwell, 13th ed, 2000) vol 1, ch 12. 
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Since the protocol was signed, Dame Elizabeth has spoken about it on radio.** 
Her view was that it only states the existing legal position. It was needed only 
because judges in lower courts did not always seem to know the law. This is a 
remarkable, and I suggest disingenuous, statement. International abduction cases 
(other than those under the Hague Convention*?) are almost invariably heard in 
the High Court in wardship proceedings," so the benighted judges at whom the 
protocol is directed are High Court judges of the Family Division. What is more 
the law is not so unequivocally clear that it can be simply stated without any 
interpretive gloss.” As we have seen, it is undoubtedly true that the courts take the 
view that as a general principle an abducted child should be returned to the country 
of her/his habitual residence, because it is in the best interests of the child. How- 
ever, the extent to which the courts may examine that country’s principles of family 
law and respect for the rule of law is contentious. In particular, Thorpe LJ’s 
approach, most expansively illustrated in Re E, appears to contradict the principles 
previously endorsed by the Court of Appeal. His approach — that the meaning of 
the ‘welfare of the child’ in English law is to be given a radically culturally relative 
meaning in international abduction cases — has never been endorsed by the Court 
of Appeal and has not been considered by the House of Lords. The President’s 
interpretation can only bind judges when expressed as part of a judgment. If she 
feels that the lower courts are taking the wrong approach in some cases, then the 
correct constitutional procedure is through the appeal process. 

An alternative view of the protocol might be that the President views the 
difference of approaches in the case law as irrelevant, since she has satisfied herself 
that the family law principles applied by the Pakistan courts are acceptable and 
that the standard of justice dispensed by the Pakistan courts in family law cases 
meets the requirements of the rule of law. The objection to this must be evident. 
The President is acting executively in an area beyond her limited executive 
competence — a competence which is expressly designed to secure the independence 
of the courts and judiciary from the executive branch of government. She has used 
evidence, gathered in her exchanges with members of the Pakistan judiciary, to 
form a view of the correct approach to cases of international abduction involving 
Pakistan, and is directing the judges to determine cases in accordance with that 
view. As well as repeating Thorpe LJ’s mistake of resorting to ‘inside information,’ 
untested by forensic argument, she is attempting to by-pass the established 
principle of private international law that foreign law must be proved. Implicit in 
the instruction to judges to follow the principles of the protocol is an assurance of 
the acceptability of principles of the law of Pakistan.*° Yet judges may not, except 
in certain statutorily defined exceptions, take judicial notice of foreign law. None of 
the limited exceptions are applicable here.37 


32 ‘Unreliable Evidence,’ BBC Radio 4, 29 April 2003. 

33 These are also heard in the High Court, but under the Child Abduction and Custody Act 1985, s 4. 

34 In England and Wales, cases concerning the return of an abducted child are almost invariably 
heard in the High Court in wardship proceedings: N. Lowe and G. Douglas, Bromley’s Family 
Law (London: Butterworths, 9th ed, 1999) 483—484. 

35 This is to say nothing of the constitutional impossibility of the President speaking for the judiciary 
in Scotland and Northern Ireland. 

36 It is, perhaps, unfortunate that the President’s confidence in the legal position in Pakistan has 
been followed by reports of the introduction of sharia law in the North West Frontier: Province 
(The Times, 28 May 2003), and the fear expressed by some observers of the spread of Islamic 
extremism to other parts of Pakistan (The Guardian 17 May 2003). 

37 On the authorities and the limited qualifications of this principle, see R. Fentiman, Foreign Law in 
English Courts (Oxford: Clarendon Press, 1998) 246-247. 
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Since the protocol is more than a statement of the current law, its 
implementation raises constitutional issues. First, the President was acting ultra 
vires in signing the agreement. She was not purporting to act in a personal 
capacity, as a judge might in expressing a view in a lecture or at a conference. She 
claimed the authority of the office of President of the Family Division to sign the 
agreement. In principle, then, her action in negotiating and concluding the pro- 
tocol may be judicially reviewed. Secondly, she has created a danger of bias in 
abduction cases falling within the ambit of the protocol (hereafter protocol cases). 


Bias 


At common law the rule against bias protects the integrity of the decision-making 
process from actual bias and the appearance of bias.’ The common law principles 
are fortified by Article 6(1) of the European Convention on Human Rights 
guaranteeing the right to an ‘independent and impartial tribunal.’ The case law of 
the European court of Human Rights has also emphasised the importance of the 
appearance of impartiality: 


[The tribunal] must also be impartial from an objective viewpoint, that is, it must offer sufficient 
guarantees to exclude any legitimate doubt in this respect. Under the objective test, it must be 
determined whether, quite apart from the judges’ personal conduct, there are ascertainable facts 
which may raise doubts as to their impartiality. In this respect even appearances may be of a 
certain importance. What is at stake is the confidence which the courts in a democratic society 
must inspire in the public and above all in the parties to proceedings.” 


Concern with appearances also avoids the invidious and difficult task of 
convincing a judge that a colleague has allowed her/his judgement to be clouded 
by extraneous personal considerations. 

The issue of judicial bias was explored by the Court of Appeal in Locabail v 
Bayfield Properties Ltd“ where the Court of Appeal considered a number of 
appeals alleging judicial partiality. Following Lord Hoffmann’s disqualification 
from sitting in the extradition proceedings against General Pinochet,*! there had 
been a flurry of cases brought by disappointed litigants questioning the impar- 
tiality of the judges deciding against them. The judgment of the court (given added 
authority, since it consisted of the Lord Chief Justice, the Master of the Rolls and 
the Vice-Chancellor) was intended to clarify and stabilise the application of the 
rule against bias as it applied to judges. A judge is automatically disqualified 
where he/she has a direct interest in the outcome of a case. Where there is no such 
interest, the question is whether there is a ‘real danger (or possibility) of bias.’* 
The Court gave examples of situations and activities that would not normally 
present such a danger. The court judged that various personal attributes, such as 
ethnicity and gender could not conceivably be a valid objection to a judge’s 





38 See generally H. W. R. Wade and C. F. Forsyth, Administrative Law (Oxford: Oxford University 
Press, 8" ed, 2000) ch 14. 
-39 Hee 2 aa v The Netherlands, Applications nos 39343/98, 39651/98, 43147/98, 46664/99, 
ay : , 
40 [2000] QB 451. For a critical analysis of the case see K. Malleson, ‘Safeguarding Judicial 
Impartiality’ (2002) 22 LS 53. 
41 x , Bow Street Metropolitan Stipendiary Magistrate, ex p Pinochet Ugarte (No 2) [2000] 1 AC 


42 n 40 above, 475. 
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impartiality, while personal history, such as previous political affiliations, social 
background, could not, ‘at any rate ordinarily,’ do so. More interestingly from the 
viewpoint of this article is the listing of various activities that would not normally 
create a real possibility of bias: ‘previous judicial decisions’ or ‘extra-curricular 
utterances (whether in textbooks, lectures, speeches, articles, interviews, reports, 
or responses to consultation papers)’; ‘membership of the same Inn, circuit, local 
Law Society or chambers.” 

Notwithstanding the Court of Appeal’s cautious approach to allowing 
challenges to judicial impartiality, there is a strong argument for the President’s 
automatic disqualification from hearing a protocol case. Although she would have 
no economic interest in the case and might not be associated with any party in the 
case, she clearly would have a personal interest in the outcome of the case. She 
clearly has an interest in seeing the protocol implemented. In the protocol she has 
agreed that judges shall normally act in a particular way and through the 
agreement she urges the realisation of the aims of the protocol. Having given her 
word to the Chief Justice of Pakistan, she might be expected, as a person of 
integrity and honour, to wish to see the agreement implemented. Moreover, if it 
were not implemented, then there might be a danger that the agreement would be 
repudiated by the courts of Pakistan and the purpose of the protocol frustrated. 
Even if she were not automatically disqualified, there would be a real danger of 
bias. It is not simply that she has publicised her view of what the law should be. 
She has committed herself to that view in such a way that it would be impossible 
to exclude the real possibility of her view being clouded on the admissibility of any 
evidence relating to family law and the court system in Pakistan. 

Another way of looking at the issue is by analogy with cases where the 
independence and impartiality of a judicial decision has been challenged under 
Article 6(1) of the European Convention on Human Rights on the ground that the 
judge has performed successive functions which put in doubt the court’s 
impartiality. Where a judge has been involved in an advisory, legislative or 
executive capacity, bearing on the case he or she must decide, then the European 
Court of Human Rights has held that this may constitute a breach of Article 
6(1).4 In a case where the judge has taken upon herself the executive function, 
rather than performing it under the constitutional principles or legislative 
provisions, it seems inconceivable that the President could sit on a protocol case 
without breaching Article 6. 

Even if the President were not herself to sit on a protocol case, there is still a risk 
that the streams of justice might be polluted in the allocation of a case to a 
particular judge. The President is responsible for case allocation. The process of 
allocation of cases to judges is not well understood outside the small circle of those 
involved.” The allocation of a protocol case would be bound to raise questions as 
to whether the President had chosen a judge who might be expected to implement 





43 ibid, 480. Although the judgment may be seen as a restrictive one, the Court did allow one of the 
five appeals. A recorder, who had expressed strong opinions in published articles on the tactics of 
defendant insurers in personal injuries cases, sat in a personal injury claim. The Court took the 
view that there had been a real danger of unconscious bias in resolving factual issues: Timmins v 
Gorley, ibid, 491. 

44 Procola v Luxembourg (1996) 22 EHRR 193, McGonnell v United Kingdom (2000) 30 EHRR 289. 

45 K. Malleson, n 40 above, 67-69. Evidently the President will often take the responsibility herself 
in high profile cases, as for example on the applications for orders restraining the publication of 
identity and whereabouts of released child killers: Venables v News Group Newspapers Ltd [2001] 
Fam 430, and X (A Woman Formerly Known as Mary Bell), Y v SO, News Group Newspapers Ltd, 
MGN Ltd [2003] EWHC QB 1101. 
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the protocol. This would certainly include any of the Family Division judges 
whom she might have consulted on the protocol, in particular any judge who was 
present at the conference. To a lesser extent than in the case of the President, their 
impartiality would be compromised by being secondary parties to the protocol. It 
is inconceivable that the appeal courts would hold that all Family Division judges 
were disqualified from hearing a protocol case, so the parties to the proceedings 
would have to rely on the ability of the judge hearing the case to exclude from 
consideration the President’s exhortation, contained in the protocol. It is the 
failure to observe the constitutional limits of judicial activity that needlessly tests 
that sturdy independence of the individual judge. 


Conclusion 


I have chosen these two examples of judicial behaviour as an illustration of 
contemporary threats to the independence of the judiciary, coming, at least partly, 
from judicial extra-curial activities. Together they show how well-intentioned 
judges, concerned with combating an international practice that they see as a 
threat to children’s welfare, may lose sight of the limits of their judicial role. 
Indeed the fact that the examples in this article are in the area of child law may be 
of some significance, since the impatience with the legislature, the executive and 
international institutions may be far greater when it seems that the well-being of 
children is at stake. 

A striking example i is the Court of Appeal’s decision in Re W and B (Children: 
Care Plans), where the Court of Appeal used section 3 of the Human Rights Act 
1998 to ‘read into’ the Children Act 1989 a mechanism for supervising the 
implementation by local authorities of care plans. Before a court makes an order 
committing a child to the care of a local authority, it must be satisfied that there is 
a suitable care plan. After the court made the order, the local authority 
implemented or failed to implement the care plan without further - court 
supervision. This was clearly envisaged by the Children Act. The cases before 
the Court of Appeal demonstrated that, for various reasons, local authorities were 
failing to implement care plans and that there were no mechanisms, outside the 
local authority, for reviewing the implementation of care plans. The Court decided 
that, in order to monitor the implementation of care plans, ‘starred milestones’ 
should be built into a care plan. Failure to achieve a milestone might lead to the 
order being brought back to court: [T]he starred milestones guidance given by the 
Court of Appeal was not canvassed in argument before the court. This guidance 
appeared for the first time in the judgments of the court.’*” Thorpe LJ justified this 
apparent breach of ‘the fundamental boundary between the functions and 
responsibilities of the court and the local authority,’ on the ground that ‘it has 
been the subject of detailed interdisciplinary debate at the President’s Inter- 
disciplinary Conference in 1997 and some degree of general consultation in the 





46 [2001] EWCA Civ 757. A further example is of Singer J making an order which he had no 
Jurisdiction to make in Re P (A Child: Mirror Orders) [2000] 1 FLR 435, where the making of the 
order was a condition of a Californian court allowing a child to visit a parent in England: ‘I 
therefore have no difficulty at all in concluding that as a matter of common sense, of comity and 
indeed may I say of public policy, the High Court should have the ability to make orders such as 
this 

47 Lord Nicholls i in Re S (Minors) (Care Order: Implementation of Care Plan) [2002] UKHL 10, 32. 
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subsequent publication of Divided Duties.” He drew on his experience of contact 
with government officials for, while he accepted that ministers had not discussed 
or adopted this change, ‘there can be no doubt that senior officials in both 
departments were open to the case for reform ...“° The House of Lords unani- 
mously overruled the Court of Appeal in rejecting the judicial introduction of 
starred milestones. 

The desire to take over functions normally regarded as outside the scope of 
judicial competence may be justified in a noble cause. Yet, although the separation 
of powers and the independence of the judiciary have never been simple concepts 
in the British Constitution, they are still important. In no account of the British 
Constitution known to me, does the role of the judge include acting as a branch of 
the Foreign and Commonwealth Office. How then does this state of affairs come 
about? This judicial executivism seems to me to flow from the confluence of two 
streams of judicial extra-curial activity, working with government and interna- 
tional judicial relations. 

The relationship between government and the judiciary is a complex one. Much 
attention is currently focussed on the extent to which the judiciary should defer to 
other branches of government in the context of human rights and the legitimacy of 
ministerial criticism of the judiciary. The extra-curial interaction of the judiciary 
and the executive is murkier, but nonetheless important. Disquiet has often been 
expressed about the use of judges in public inquiries.°! Lord Woolf has spoken of 
the constitutional difficulties that the judicial conduct of public inquiries may 
cause, although despite these he still believes that it is an important public 
service.” The Executive seeks the advice of the judiciary. ‘Senior judges and 
Ministers meet regularly to discuss possible sources of conflict.’ These may have 
the perceived virtue of ‘ensuring the smooth running of “the system,”’’ but they 
are fraught with danger. 

In the area of child law, Ministers, civil servants and judges may all feel that they 
are working towards the same ends — the protection of children — and to that end 
are working together to ensure the smooth running of the system. The President of 
the Family Division has formed committees, a purpose of which seems to be to 
influence policy. The International Family Law Committee involves civil servants 
and may discuss the United Kingdom’s correct negotiating stance in international 
relations, for example, on the extension of the European Union’s competence in 
family law. The line between technical legal advice, drawing on specialist expertise 
and active participation in policy formation may be difficult to draw, and it may 
from time to time be overstepped. In my analysis, I have tried to show how, 
without any suspicion of party political manipulation or improper government 
interference, overstepping this line may have serious implications for judicial 
independence. 


48 n 47 above, 31. The publication is M. Thorpe and E. Clarke, Divided Duties: Care Planning for 
Children within the Family Justice System (Bristol: Family Law, 1998), being the proceedings of a 
conference held under the auspices of the President of the Family Division’s Interdisciplinarity 
Comunittee. 

49 ibid, 20. 

50 Lord Mackay sat in the case. He recognised the importance of the exclusion of bias and the 
problem of a confusion of roles. As Lord Chancellor he had been involved in the enactment of the 
Children Act 1989 and had suggested the idea of starred milestones in a public lecture. He asked 
counsel if any party to the appeal had any objection to his sitting. They did not. 

51 J. A. G. Griffith, n 1 above, ch 2. 

52 HL Deb vol 572 col 1272 5 June 1996. 

53 R. Stevens, n 1 above, 86. 
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Judges have a duty to educate themselves. They have a duty td be aware of the 
world around them. They find education and stimulation in discussions with other 
judges, both within the UK and beyond. They also learn something of the 
workings of government in contacts with civil servants and ministers. However, 
they should not confuse these friendly and constructive interactions with the 
discharge of their primary judicial function. 
The fundamental principle underlying the independence of the judiciary is doing 
‘right to all manner of people.’ Once members of the judiciary seek for 
themselves a role in international diplomacy, they are putting at risk their primary 
judicial function to determine the merits of a case on the basis of the evidence and 
arguments presented ‘after the laws and usages of this realm.’ This is not to deny 
that judges operate in a particular social climate, that they are human beings not 
automata, that they shape the law and cannot help but make political choices. 
All that is part and parcel of the judicial function. However, anything that com- 
promises the performance of that core function should be regarded with suspicion. 
This is the basis of suspicions about some extra-curricular activities of judges. It is 
the basis of my criticism of the particular activities I have examined in this article 
and of the need to be alert to the tendencies that they represent. Judicial openness 
brings with it dangers. It may not only encourage judges to be-open, but to step 
outside their proper constitutional role. The judiciary must remember their 
constitutional place and avoid ‘departing from or compromising’ the ‘primary 
judicial responsibility’ of deciding cases according to the law. 





54 Words of the judicial oath, Promissory Oaths Act 1868, s 4. 

55 ibid. 

56 Thorpe LJ: ‘Just as we have a commitment to our work for families and children within our 
individual jurisdictions, so we must work internationally, not only with commitment but also with 
innovation, without ever departing from or compromising our primary judicial responsibility to 
decide individual cases in accordance with private international law.’ (In ‘International Liaison 
Judges for Family Proceedings’ in Hague Conference on Private International Law, The Judges 
hee ile (2001) Vol 3, at www.hcch.net/e/conventions/news28e.html (last visited 7 August 

003)). 


836 © The Modern Law Review Limited 2003 








Common Wealth 
Cherie Booth* and Max du Plessis** 


After reviewing developments in human rights law and international law — in 
particular the domestication of international human rights law and the rise of the 
democratic norm in international law — the importance of these developments for 
the Commonwealth and for its member states is highlighted and linked to many of 
the programmes and policies that the Commonwealth Secretariat has recently 
launched. This paper discusses these developments and others in order to stress the 
wealth of potential advantages for Commonwealth member states and their 
citizens that flow from a common commitment under the rule of law to human 
rights and democracy. The authors endeavour to show that such wealth is more 
than mere economic benefit — as important as that undoubtedly is — and that 
citizens stand to reap a moral system of government, one which expands the 
opportunities for popular participation in political processes and puts an end to 
social practices that marginalise some citizens and empower others. 


Introduction 


I look upon this ... Commonwealth as the best missionary enterprise that has been launched 
for a thousand years. This is a mission to mankind of good will, good government and 
human co-operation, a mission of freedom and human helpfulness in the perils that beset our 
human lot ... (Field Marshall Jan Smuts, 1943).! 


While Smuts’ vision for the Commonwealth was born out of the events in the 
World Wars, his vision has been formalised in the Commonwealth of today as an 
association of fifty four states, together playing an important role in promot- 
ing international understanding and world peace, and with a collective mission 
that remains one of ‘good will, good government and human co-operation.’ The 
members are drawn from all continents, each at varying stages of development, 
and their coming together provides a network for co-operation and dialogue 
among countries which embrace most of the world’s races, religions, political 
systems and ideologies. One particular focus for co-operation and dialogue is the 
common commitment which members of the Commonwealth have made to three 
core values — human rights, the rule of law and democracy — and the ‘wealth’ — 
both economic and otherwise — which flows from that common commitment. 
Immense benefits stand to be gained by Commonwealth countries and their 
citizens from the ‘internationalisation’ of human rights and democracy. And it is 
through a common approach that the Commonwealth is best able to respond to 
the perils that continue to beset our human lot — to fulfil its mission of freedom 
and human helpfulness into the 21* century. In this paper we concentrate on the 
Commonwealth’s commitment to actively promoting democracy and human rights 
as core common commitments for its members. While others have provided ample 











* Matrix Chambers, Gray’s Inn, London. 
** Howard College School of Law, University of Natal, Durban. 
1 Jan Smuts, ‘Thoughts on a New World,’ speech delivered in Room 17, Houses of Parliament, 


London, UK, 25 October 1943, available at http://www.ukpoliticsmisc.org.uk/usenet_evidence/ 
smuts_power.htm (last visited 7 July 2003). 
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academic discussion of the themes that we touch on in this paper — themes such as 
good governance, domestication of international human rights law and the rise of 
the democratic norm in international law — our focus is to highlight the 
importance of these themes for the Commonwealth and for its member states, and 
to tie these themes into many of the programmes and policies that the Common- 
wealth Secretariat has launched. These themes are important, we believe, because 
of the wealth of potential advantages for Commonwealth member states that 
flow from the realisation of those commitments under the rule of law. As we argue 
below, the wealth to be gained is not only economic — as important as that 
undoubtedly is, particularly for the least developed Commonwealth nations — but 
is also of an ethical or substantive kind. And if the Commonwealth is to approach 
being regarded ‘as the best missionary enterprise that has been launched for a 
thousand years,’ then these two forms of wealth together, flowing as they do from 
the commitments made to human rights, the rule of law and democracy, are what 
Commonwealth states ultimately must strive to deliver to their citizens. 


The common commitment to human rights, the rule of 
law and democracy 


Human Rights 


Arising from its early history and as a reaction to the atrocities of the World Wars, 
the first of the common aims and aspirations of the Commonwealth is respect for 
fundamental human rights. This respect has become a core Commonwealth princi- 
ple, and one to which member states have committed themselves. Drawing on the 
International Bill of Rights, these human rights principles are now outlined in the 
1991 Harare Commonwealth Declaration.” In terms of those principles, Common- 
wealth states are dedicated to the common realisation of ‘fundamental human 
rights, including equal rights and opportunities for all citizens regardless of race, 
colour, creed, or political belief.’ Member states have therefore collectively 
committed themselves to the values of freedom, equality and respect for human 
dignity, values which are the cornerstone of social justice and human development. 

Aside from this commitment to human rights on paper, there are exciting 
developments on the ground. We have seen how certain states in the 
Commonwealth — from South Africa to Canada, and New Zealand to India — 
have very successfully created directly enforceable human rights under a domestic 
Constitution, and with an effective judiciary to enforce those rights. And in the 
United Kingdom, which lagged behind much of the Commonwealth in adopting a 
written bill of rights,? we have witnessed how the Human Rights Act (HRA) has 
invigorated debate and action about human rights. After two years of the HRA 
being in force, British democracy has been strengthened by giving each member of 





2 The text of the declaration is pyle at http://www.commonwealth.org.uk/aboutCW/ 
principles.htm (last visited 25 March 2003). 

3 While the Human Rights Act is not strictly speaking a written bill of rights, it certainly is 
something of a ‘constitutional’ statute. See the description of Laws LJ in Thorburn v Sunderland 
City Council [2002] 3 WLR 247, 280-281, at [62], of the Human Rights Act as being, by the force 
of the common law, a ‘constitutional’ statute, as opposed to an ‘ordinary’ one. One effect of the 
difference in status is that the former may not be impliedly repealed (at [63]). See also, in Matadeen 
v Pointu [1999] 1 AC 98, 110, Lord Hoffman’s comment that the Human Rights Act has created, 
in effect, a modified form of constitutional review which operates, in practice and aside from 
remedy, substantially as if the Act was an entrenched instrument. 
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the public the right to seek the help of the courts to protect-his or her human rights 
in a manner that was not previously available. It should be pointed out that in 
many ways this invigoration has been helped along by the peculiar nature of the 
Commonwealth. When former colonies of the Empire gained their independence 
in the Commonwealth after World War II, a number of them — particularly in the 
Caribbean — were given, Bills of Rights which were modelled on the terms of the 
European Convention. A number of those countries retained the Judicial 
Committee of the Privy Council as a final court of appeal. This meant of course 
that the Law Lords sitting in the Privy Council on Commonwealth appeals gained 
valuable experience and expertise in interpreting and applying provisions of Bills 
of Rights substantively similar to the European Convention. And with the coming 
into force of the HRA, these judges have now been able to apply this experience of 
Commonwealth human rights adjudication to UK cases, whether in the House of 
Lords or in UK devolution cases in the Privy Council. In some ways these 
Commonwealth countries have shown the UK the way forward, and the insights 
British judges gained then remain of vital importance now under the HRA. As the 
English experience makes clear, by domesticating human rights — by ‘bringing 
human rights home’ — member states have begun to ensure that the 
Commonwealth’s rhetorical commitment to human rights becomes a reality for 
the citizens in those countries. 

Another significant development in the drive for common human rights 
commitments is the extent to which national judges are playing more and more of 
a role in holding states to their international human rights promises.’ This is a 
development globally, but of some import is that many of the judges who are 
leading the way are Commonwealth judges. The advances they have made have 
come through courts accepting that the values reflected in unincorporated human 
rights treaties ought to inform the exercise of official discretion. 

Let us start with Canada, and what one distinguished commentator has called 
the Canadian Supreme Court’s most important decision in 20 years.° In Baker v 
Minister of Citizenship and Immigration; Canadian Council of Churches et al, 
Interveners,’ the Supreme Court held an immigration decision to be unreasonable 











4 See in this regard A. W. B. Simpson, Human Rights and the End of Empire (Oxford: Oxford 
University Press, 2001), especially 863-872. See too the comment of Lord Bingham in Reyes v The 
Queen [2002] 2 AC 235, JCPC, at 245 paragraph 23 as follows: 


[An] important development has been the advance to independent statehood of many former 
colonies under entrenched Constitutions expressed to be the supreme law of the state. In the 
majority of such countries, as in Belize, the practice was adopted of setting out in the Constitution 
a series of fundamental rights and freedoms which were to be protected under the Constitution. It 
is well-established that in drafting the chapters containing these statements of rights heavy reliance 
was placed on the European Convention, first in drafting the Constitution of Nigeria and then in 
drafting those of Jamaica and many other states around the world: see Minister of Home Affairs v 
Fisher [1980] AC 319, 328, Simpson, Human Rights and the End of Empire, pp 863-872 and 
Demerieux, Fundamental Rights in Commonwealth Caribbean Constitutions (Barbados: University 
of West Indies, 1992), p 23. 


5 See D. Dyzenhaus, M. Hunt and M. Taggart, ‘The Principle of Legality in Administrative Law: 
Internationalisation as Constitutionalisation’ (2001) 1 Oxford University Commonwealth Law 
Journal 5. See also A. Ward, ‘Is Dualism Dead?: Enhancing the Role of National Judges in 
Enforcing International Human Rights Law’ unpublished, paper on file with the authors. 

6 See D. Dyzenhaus, ‘The Justice of the Common Law: Judges, Democracy and the Limits of the 
Rule of Law’ (lecture given at the University of Melbourne, 8 November 8 2000, transcript 
available at http://www.law.unimelb.edu.au/news/conf-sem/rule-of-law/DyzenhausTranscript.pdf 
(last visited 26 March 2003) 13). 

7 174 DLR (4") 1999. 
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for failing to give sufficient weight to the best interests of the child, a principle 
derived from the Convention on the Rights of the Child which had been ratified by 
Canada but not directly incorporated into Canadian law. Madame Justice 
L’Heureux-Dube writing for the majority, referred to the fact that ‘the values 
reflected in international human rights law may help inform the contextual 
approach to statutory interpretation and judicial review.’ She then concluded: 


The principles of the Convention and other international instruments place special 
importance on protections for children and childhood, and on particular consideration of 
their interests, needs and rights. They help show the values that are central in determining 
whether this decision was a reasonable exercise of the ... power.® 


Similar developments can be noted in the Antipodean nations. As early as 1981 the 
New Zealand Supreme Court of Appeal decided in Ashby v Minister of Immigration 
that a ratified but unincorporated treaty could legitimately influence an exercise of 
discretion.” Ashby was followed by Tavita v Minister of Immigration}? In Tavita, 
Crown Counsel conceded that the Minister had not had regard to the Convention 
on the Rights of the Child when making his decision, but argued that he did not 
have to, as it was of no effect in the domestic legal system. In a progressive 
judgment, the Court of Appeal per Cooke P described this argument as 
‘unattractive, apparently implying that New Zealand’s adherence to the interna- 
tional instruments has been at least partly window-dressing.’ 

The leading Australian case in this regard is Minister for Immigration and Ethnic 
Affairs v Teoh.'” Teoh was subject to a deportation order to his home country 
once he had served a prison sentence. The High Court of Australia granted 
judicial review of the administrative panel’s decision that the hardship to his wife 
and her seven children did not outweigh the policy against serious crimi- 
nal offending. The Court found that Australia’s ratification of the Convention on 
the Rights of the Child created a legitimate expectation in Teoh and his children 
that any decision relating to residency or -deportation would be made ‘in 
accordance with the principle in the Convention which required the best interests 
of the children to be a primary consideration. The ratio of the Court on this point 
illustrates the important role that Commonwealth courts can play in tying the 
executive arm of government to promises made to protect and enforce human 
rights. Chief Justice Mason and Justice Deane held as follows: 


[R]atification by Australia of an international convention is not to be dismissed as a merely 
platitudinous or ineffectual act, particularly when the instrument evidences internationally 
accepted standards to be applied by courts and administrative authorities in dealing with 
basic human rights affecting the family and children.” 


Rather ... ratification of a convention is a positive statement by the executive government of 
this country to the world and fo the Australian people that the executive government and its 
agencies will act in accordance with the Convention.’4 








8 ibid para 71. 
9 [1981] 1 NZLR 222 (CA). 
10 [1994] 2 NZLR 257 (CA). 
11 ibid 266. 
12 (1995) 183 CLR 273. 
13 ibid 34. 
14 ibid, emphasis added. We note that the High Court of Australia has recently commented on its 
decision in Teoh and the distinction between substantive and procedural expectations: Re Minister 
for Immigration and Multicultural Affairs; ex parte Lam [2003] HCA 6; (2003) 195 ALR 502. 
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The Teoh principle has, of course, now found favour in English courts. Lord 
Woolfe said the following i in R v Secretary of State for the Home Department 
Ex parte Ahmed:'° 


I will accept that entering into a Treaty by the Secretary of State could give rise to a 
legitimate expectation on which the public in general are entitled to rely. Subject to any 
indication to the contrary, it could be a representation that the Secretary of State would act 
in accordance with any obligations which he accepted under the Treaty.! 


What we see, then, are the beginnings of a common commitment by courts to hold 
their governments to the international human rights promises they have made, 
largely through administrative law doctrines and techniques. As David 
Dyzenhaus, Murray Hunt, and Michael Taggert have noted, this common 
commitment proceeds from an understanding that broadly expressed discretions 
are subject to the fundamental values of the common law, including values 
expressive of human rights.'” This principle is properly located within a particular 
conception of democratic legal culture, the culture of justification,'® in which 
decision-makers are obliged to justify their decisions by showing either how the 
decisions conform to fundamental values — inclusive of human rights — or that 
they are justifiable departures from those values. !? 

Indeed, throughout the Commonwealth we have now seen something of a 
blossoming of comparative human rights methodology. In the UK, as an example, 
English language decisions and common law methods of reasoning from the 
Commonwealth have been given a new lease of life in our courts. Indeed, in 
England this has led to something of a paradox — by the Human Rights Act 
bringing ‘European Convention’ rights home we have actually increased the 
awareness of the importance of the common(wealth) legal world and method. 
Other Commonwealth countries are experiencing the same development. Human 
rights lawyers in Commonwealth member states, whether they are from New 
Zealand, South Africa, Canada, Zimbabwe, or India, to mention only a few, now 
more regularly check sand refer to each others’ jurisprudence to elucidate their 
own Bills of Rights. We are witnessing in other words the growth of an 
‘internationalisation of constitutional law,’ as something of an Anglophone legal- 
world dialogue gains momentum. Throughout the Commonwealth lawyers 





15 [1998] INLR 570. 
16 ibid 583. 
17 D. Dyzenhaus, M. Hunt and M. Taggart, n 5 above, 6. 
18 This ‘culture of justification’ is most eloquently expressed by Etienne Mureinik in his epochal 
aade on South Africa’s new constitutional system of government post apartheid. In that context 
e wrote: 


If the new Constitution is a bridge away from a culture of authority, it is clear what it must be a 
bridge to. It must lead to a culture of justification — a culture in which every exercise of power is 
expected to be justified; in which the leadership given by government rests on the cogency of the 
case offered in defence of its decisions, not the fear inspired by the force of its command. The new 
order must be a community built on persuasion, not coercion. (E. Mureinik, ‘Introducing the 
Interim Bill of Rights’ (1994) 10 South African Journal on Human Rights 31, 32). 


19 D. Dyzenhaus, M. Hunt and M. Taggart, n 5 above, 6. 

20 As quick examples see National Coalition for Gay and Lesbian Equality v Minister of Home Affairs 
2000 (2) SA 1 (CC), a South African decision, discussed in D. Caswell, ‘Moving Towards Same- 
Sex Marriage’ (2001) 80 Canadian Bar Review; and see also National Coalition for Gay and Lesbian 
Equality v Minister of Justice 1999 (1) SA 6 (CC), another South African decision, cited with 
approval by ae UK Court of Appeal in Pearce v Governing Body of Maryfield Secondary School 
2001 IRLR 669. 
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now have an opening to push their national judiciaries towards more active 
engagement in enforcing international human rights rules, and to thereby 
reinforce their common commitment to human rights. 


Rule of Law 


The second common, and noticeable, commitment by states in the Common- 
wealth is a commitment to the rule of law. It goes almost without saying that 
human rights cannot be respected if the conditions necessary for that respect are 
not present. It is therefore not surprising to find the Commonwealth’s Harare 
Declaration of 1991 asserting, in tandem with its promise of human rights, that 
members share a commitment to ‘the rule of law and the independence of the 
judiciary.’ As originally conceived by A.V. Dicey more than a century ago, the 
very purpose of the rule of law was to protect basic individual rights by requiring 
the government to act in accordance with pre-announced, clear and general rules 
that are enforced by impartial courts in accordance with fair procedures. In 
similar vein Jean-Jacques Rousseau reminds us: ‘The first of all laws is to respect 
the laws.’2! The rule of law therefore lays the basis for the Commonwealth’s hope 
for the achievement of human rights. If an example were needed, the recent events 
in Zimbabwe alone are evidence of how, without a healthy respect for the rule of 
law, citizens’ human rights are put in doubt. 


Democracy 


These shared commitments to human rights and the rule of law discussed so far 
run alongside a third goal which has been jointly aspired to by members of the 
Commonwealth — that of democracy as a system of political government. From its 
earliest beginnings the Commonwealth has affirmed the principle of democracy as 
the concomitant of human rights and the rule of law. We see in the 1971 
Stockholm Declaration the proclamation that all citizens enjoy the ‘inalienable 
right to participate by means of free and democratic political processes in framing 
the society in which they live, and more recently in the Harare Declaration of 
1991, Commonwealth Heads of Government have committed themselves to 
‘democracy, democratic processes and institutions which reflect ... the rule of law 
and the independence of the judiciary, just and honest government.’2” 

Of particular interest is how the Commonwealth’s belief in the importance of 
democracy has become bound up with a larger, international drive for democratic 
forms of government. International lawyers and social scientists, since the early 
1990s, have been describing an emerging norm of democratic governance in 
international law. With the collapse of communism and the turn in all regions of 
the world to multi-party electoral politics, many writers have come to celebrate the 
‘arrival,’ as it were, of liberal democracy. Some have been ecstatic. Francis 
Fukuyama, for example, in describing what he saw as the victory of liberal 
democracy as a world ideology, optimistically proclaimed ‘the end of history,” 








21 Quoted in I. Currie and J. De Waal (eds), The New Constitutional and Administrative Law: Volume I, 
Constitutional Law (Cape Town: Juta & Co, 2001) 75. 

22 Both declarations are available at http://www.commonwealth.org.uk/aboutCW)/principles.htm 
(last visited 25 March 2003). . 

23 See F. Fukuyama, The End of History and the Last Man (New York: Free Press, 1992). 
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and became rather (in)famous for doing so. Whether one agrees with 
Fukuyama’s take on these developments or not, the point remains that the 
age-old belief that a state’s internal legitimacy is beyond criticism is rapidly 
becoming a thing of the past. This is not an insignificant development, particularly 
when one considers that classic international law had for many years held that 
sovereign status was simply a function of power — control of a population, by 
whatever means, over a population within a territory. Indeed, the very nature of 
classic international law embodied features which were deeply undemocratic. 
Today, however, international lawyers largely accept that legitimacy affects 
sovereignty, and that increasingly governments are expected to be democratic if 
they are legitimately to exercise sovereign power.” We have seen, for example, 
how the European Court of Human Rights has underlined the proposition that a 
democratic system is the bed-rock on which the Convention rights are based. In its 
1998 judgment in United Communist Party of Turkey v Turkey the European 
Court of Human Rights said the following: 


Articles 8, 9, 10 and 11 of the Convention require that interference with the exercise of the 
rights they enshrine must be assessed by the yardstick of what is ‘necessary in a democratic 
society.’ The only type of necessity capable of justifying an interference with any of those 
rights is, therefore, one which may claim to spring from ‘democratic society.’ Democracy thus 
appears to be the only political model contemplated by the Convention and, accordingly, the 
only one compatible with it.” 


What brought about the change? Thomas Franck, a celebrated American 
international lawyer, offers the fullest explanation.” Franck talks about overlapping 
phases of development in international law which eventually culminated in the right 
to democratic governance. Briefly summarised, the first phase, coming after the First 
World War, was the recognition of the right to self-determination. The right of a 
people — organised in an established territory to determine their collective political 
destiny — is the root then from which the democratic entitlement grew. Following on 
that was the second phase involving the international legal recognition of human 
rights. Most important here was the rise of democratic rights and entitlements — 
manifested in rules such as those relating to freedom of expression and electoral 
rights in the Universal Declaration of Human Rights and the International 
Covenant on Civil and Political Rights. The third phase is still ongoing, and is 
manifested in the substantial majority of states which have begun to practice 
electoral democracy and the establishment under the UN of election-related 
activities, such as the provision of technical assistance to governments holding 
elections and the monitoring of elections to ensure that they are free and fair. The 
Commonwealth is particularly active here,:not only for its valuable work in 
providing election observer groups, but technical assistance and advice throughout 
the electoral process. 











24 See, for example, the collection of essays in G. Fox and B. Roth (eds), Democratic Governance and 
International Law (Cambridge: Cambridge University Press, 2000). 

25 United Communist Party of Turkey v Turkey 30 January 1998, RJD 1998-I, 21-22, s. 45, ECtHR 
(emphasis added). See too, Yazarand others v Turkey nos 22723/93, 22724/93 et 22725/93, ss.47-48, 
9 April 2002 

26 T. Franck, ‘The Emerging Right to Democratic Governance’ (1992) 86 American Journal of 
International Law 46. Franck’s thesis is usefully summarised and discussed by S. Marks in The 
Riddle of All Constitutions: International Law, Democracy, and the Critique of Ideology (Oxford: 
Oxford University Press, 2000) 38-41. We follow Marks’ summary in setting out Franck’s thesis. 
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While this common commitment to democracy is a notable development, it also 
begs the question: What are we to make of this commitment to democracy? Put 
more positively: what do we expect of nations that already proclaim to be 
democratic? And what is the link between democracy and the other common 
commitments, to human rights and to the rule of law? 

The answers to these questions, at least in part, are bound up with our 
understanding of democracy. It is by no means easy to provide a definition of 
what Winston Churchill described as ‘the worst system of government except for 
all others,’ but international law is already striving to reach agreement on a 
minimum content or standard of democracy. The major human rights treaties, all 
of which proceed from the famous assertion in the Universal Declaration of 
Human Rights that ‘the will of the people shall be the basis of the authority of 
government,’”” have begun to spell out the essentials of democracy. For example, 
the International Covenant on Civil and Political Rights in article 25 declares that 
‘every citizen has the right to take part in public affairs, directly or through freely 
chosen representatives.’ Analogous provisions are found in article 3 of Protocol 1 
of the European Convention on Human Rights and article 23 of the Inter- 
American Convention on Human Rights, as well as article 13 of the African 
Charter. This ‘public affairs’ component to democracy is bolstered by other civil 
and political rights, such as the right to vote and the right to freedom of 
expression. The European Court of Human Rights, for instance, has identified 
certain provisions of the Convention as being particularly ‘characteristic of 
democratic society,’ notably that proceedings before the judiciary should be 
conducted in the presence of the parties and in public, that freedom of expression 
constitutes one of the essential foundations of a democratic society and one of the 
basic conditions for its progress and each individual’s self-fulfilment, and of course 
the right to free elections.28 

We see therefore that the emerging norm of democratic governance has as its 
focus periodic multiparty elections, within the framework of institutions which 
guarantee respect for the rule of law and safeguard civil rights. The link thus far 
between democracy and human rights and the rule of law revolves largely around 
elections; democracy’s role is therefore largely adjectival, procedural — a method 
by which the people choose those they entrust with executive power. Thomas 
Franck, considering the ‘limit of what the still frail system of states can be 
expected to accept and promote’ says 


[t]he term ‘democracy,’ as used in international rights parlance, is intended to connote the 
kind of governance that is legitimated by the consent of the governed. Essential to the 
legitimacy of governance is evidence of consent to the process by which the populace is 
consulted by its government.?? 


27 Article 21(3) of the Universal Declaration of Human Rights, 1948. 

28 United Communist Party of Turkey v Turkey, n 25 above. See too, Yazarand others v Turkey, n 25 
above. Democracy is without doubt a fundamental feature of the European public order. That is 
apparent, first, from the Preamble to the Convention, which establishes a very clear connection 
between the Convention and democracy by stating that the maintenance and further realisation of 
human rights and fundamental freedoms are best ensured on the one hand by an effective political 
democracy and on the other by a common understanding and observance of human rights. The 
Preamble goes on to affirm that European countries have a common heritage of political tradition, 
ideals, freedom and the rule of law. The Court has observed that in that common heritage are to 
be found the underlying values of the Convention (see Soering v the United Kingdom 7 July 1989, 
Series A no 161, 35, s. 88); it has pointed out several times that the Convention was designed to 
maintain and promote the ideals and values of a democratic society (see Kjeldsen, Busk Madsen 
and Pedersen v Denmark 7 December 1976, Series A no 23, 27, s. 53, and Soering, ibid 34, s. 87). 

29 T. Franck n 26 above, 75. 


844 © The Modern Law Review Limited 2003 





‘November 2003] Common Wealth 


That is a happy start, but if we are committed to a moral, more substantive 
form of democracy, it ought to be regarded as nothing more than a start. 
That is because if we accept adjectival democracy as the end-point then we risk 
inducing complacency as regards the substance; we risk losing sight of 
democracy’s transformative power, its emancipatory potential.*° As Susan Marks 
has written: 


[D]emocratic politics is less a matter of forms and events than an affair of relationships and 
processes, an open-ended and continually recontextualized agenda of enhancing control by 
citizens of decision-making which affects them and overcoming disparities in the distribution 
of citizenship rights and opportunities.*! 


This form of democratic politics Marks calls ‘inclusive democracy,’ a value- 
driven form of democracy that has strong similarities with the recent thinking in 
political studies about what has become known as ‘good governance.’ According 
to one definition of the term, ‘good governance is about pursuing and promoting 
the greatest good for the greatest number of citizens at all times, while equally 
respecting and according due protection to those who may hold a different 
view.”32 

As such, a failure to embrace these insights has consequences for Common- 
wealth member states’ commitment to democracy. Two consequences in particular 
come into view. The first danger is this. If democracy is seen simply as an 
arithmetical procedure for determining how a Government is put into or is 
removed from power, then we risk acceptance of majoritarianism — of falling into 
the trap of seeing constitutionalism through the eyes of those who are obsessed 





30 Franck, it should be noted, acknowledges that international law at present provides a limited 
conception of democracy. As Franck puts it [this definition [of democracy] is not ambitious, it is 
not necessarily unambiguous, and it is almost certainly not the one an American would prefer.’ 
However, given the diversity of traditions and politics in the world, and the inbuilt opposition by 
some states to the international regulation of national affairs, Franck contends that this 
conception ‘probably represents the limit of what the still frail system of states can be expected to 
accept and promote as a right of people assertable against their own, and other, governments.’ See 
T. Franck ibid. 

31 S. Marks n 26 above, 110. 

32 H. Chigudu and E. Mobogori, ‘Harnessing the Creative Energy of Citizens’ in Civil Society in 
the New Millennium Africa Regional Report (London: Commonwealth Secretariat, 2000). In his 
paper ‘Globalisation and Democracy: Spreading but Thinning?’ (unpublished, African Studies 
Association, Sydney, 3 October 2002) 6, J. Ford notes philosopher John Raulston Saul’s 
similar comment that democracy is an extremely complex yet concrete phenomenon — of choosing 
and participating and developing practical options within the common good (‘Democracy and 
Globalisation’ Lecture, Australian Broadcasting Corporation, 1999 available at http://www.abc.- 
net.au/specials/saul/fulltext.htm (last visited 30 July 2003)). In respect of the increasing use of the 
term ‘governance,’ we would echo the following call for caution by Ford (9): 


No doubt ‘governance’ refers to something wider than democracy conceived of as electoral 
ballots. It includes financial accountability and transparency, international political activity, etc. 
But good governance is also far narrower and more restricted a notion than democracy. I 
would prefer to think of ‘good governance’ as a manner of going about ones’ democratic duties of 
open government. It would be unfortunate if the emphasis came to be on ‘governance’ at the 
expense of ‘democracy:’ for even the most undemocratic state can have an excellent ‘good 
governance’ rating. Governance and government are not the same thing ... there may well be 
acceptable levels of good governance in the eyes of shareholders of investors, or lenders, or 
contributing member states of international organisations, that relate to accountability of, for 
example, a financial sort. Such ‘governance’ indicators give no indication of the citizen democratic 
or participatory element. 
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with majoritarian process.” In this guise, the right to democratic governance will 
have obscured the substantive moral content of a truly democratic political 
regime, one which is required to protect and proclaim the value of human life, and 
to provide the conditions for each individual’s flourishing, even in the case where a 
majority of the electorate may favour the deprivation or attenuation of rights for 
unpopular minorities — whether that be present day asylum seekers in the more 
developed countries of the Commonwealth, or Jews in the Germany of the early 
1930s. 

It is the duty of the state authorities, especially in democratic systems, to stand 
up for and protect fundamental rights, often against majority opinion. And in 
trying times, such as those currently faced by governments post-September 11 
where states face a threat to their internal security, that duty demands that a 
proper balance be struck between a response to terrorism and continued respect 
for civil liberties. As the Pope noted in his 1991 encyclical Centesimus Annus ‘a 
democracy without values easily turns into open or thinly-disguised totalitarian- 
ism.” Arthur Chaskalson, Chief Justice of South Africa, put it well in the 
Makwanyane* case, the landmark decision of the Constitutional Court which 
struck down the death penalty in South Africa in 1995. He said: 


Those who are entitled to claim [human rights protection] include the social outcasts and 
marginalized people of our society. It is only if there is a willingness to protect the worst and 
the weakest amongst us, that all of us can be secure that our own rights will be protected.” 


On the Pope’s or Judge Chaskalson’s analysis, a political regime — even one 
supported or elected by a majority of the population — which sought to deny basic 
rights to those falling within its care, would be in danger of forfeiting the right to 
call itself “democratic.” 

The second danger of being content with a limited, adjectival form of democracy 
is that it too easily cuts off our thinking about development concerns, and the 
question of how the ideal of democracy relates to the various generations of rights 
which exist at the international level. In our submission, the important point here 





33 This has become a particular issue in relation to the so-called ‘counter-majoritarian’ problem in 
constitutional theory. Critics of judicial review under a supreme constitutional document 
complain that the power afforded to judges interferes with ‘democracy’ as reflected in majority 
politics and legislation. However, see the argument by A. Hutchinson in ‘Reconceiving the Rule of 
Law’ in D. Dyzenhaus (ed), Recrafting the Rule of Law: the Limits of Legal Order (Oxford: Hart 
Publishing, 1999) 196 where he explains that the critics of constitutional review are obsessed with 
majoritarian process at the expense of a morally defensible constitutional system. Hutchinson 
points out that real ‘democracy’ involves a substantive element which both justifies the power of 
government and limits what can be done in the name of majoritarianism (hence the term 
‘constitutional democracy’). According to Hutchinson (209): 


Once the principle of democracy is accepted to have a substantive as well as formal dimension, the 
justification for judicial action must also be viewed in substantive as well as formal terms. The 
work of courts need not be judged by their capacity to be objective and impartial nor by their 
willingness to be consistent with and not interfere with majority politics. Instead they can be 
evaluated in terms of the value choices that they make and the contribution that their decisions 
make to the promotion of democracy in the here-and-now. 


34 See in this regard A. O’Neill, ‘Scotland’s Constitution and Human Rights’ unpublished paper, on 
file with the authors, para 2.12. 

35 His Holiness Pope John Paul II, Centesimus Annus cited in Aidan O’Neill ibid. 

36 S v Makwanyane 1995 (3) SA 391 (CC). 

37 ibid para 88. 

38 His Holiness Pope John Paul II, n 35 above. 
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is that if we see the norm of democratic governance merely in terms of procedural 
elections, then that right might serve to reduce the scope of universally recognised 
rights by reinforcing pressures to detach civil and political rights from economic, 
social and cultural rights. 

We can be grateful that the Commonwealth appears in this respect to be ahead 
of the curve. For example, the Commonwealth Human Rights Initiative has recently 
noted that electoral democracy is not necessarily enough to ensure development; 
that the sine qua non for poverty eradication are the values of human rights — 
both civil and political freedoms and the values of economic justice, social 
inclusion, and cultural rights.°® What is more, this policy commitment to an 
expanded vision of democracy has been given practical effect through the example 
of some Commonwealth states. South Africa, for example, has entrenched 
justiciable socio-economic rights in its Constitution, and that country’s courts 
have proclaimed loudly, for all other nations to hear, that ‘civil and political and 
socio-economic rights are inter-related and mutually supporting,’ and that ‘[t]here 
can be no doubt that human dignity, freedom and equality ... are denied to those 
who have no food, clothing or shelter.” 

In summary then, much work remains to be done if democracy’s true potential is 
to be realised. Those who practice in the field of human rights will confirm that 
electoral democracy does not, in and of itself, do away with social marginalisation 
-of the weak, the oppressed, the different, and the unwanted. The lessons of good 
governance and of substantive, or ‘inclusive’ democracy are, moreover, lessons 
that remain as true for liberal states as they do for non-liberal states. Liberal 
democracy continues to fail its citizens in many respects; one thinks merely of the 
persistence in ‘western’ democracies of asymmetrical life chances between sexes, 
ethnic groups and classes. Susan Marks therefore correctly cautions that, 
‘[dJemocratic politics must be approached in international law not as an end- 
state, but as a Process, no less urgent or more complete in liberal societies than in 
other societies.” 

Similarly, we know that universal suffrage does not put an end to inequalities in 
the capacity of citizens to exercise and influence state power and to achieve 
dignified lives, because that capacity is affected by economic disparities in society. 
It is for this reason that the study and practice of human rights requires greater 
conceptual and policy linkage to democracy as a vehicle for development. 

Flowing from the above, it is therefore imperative that any common(wealth) 
commitment to democratic governance — whether we are from the North or the 
South, or from liberal or less-liberal states - be based on a vision of democracy 
which commits the nation, after the free and fair elections are over, to the value of 
inclusion and the toleration of difference. And to achieve democracy’s 
development potential, it is vital that our common understanding of democracy 


39 See the submission of The Commonwealth Human Rights Initiative to the Expert Group on 
Democracy and Development 11 November 2002, 2-3 (on file with the authors). 

40 Per the Constitutional Court in Government of the Republic of South Africa v Grootboom 2000 (11) 
BCLR 1169 (CC) para 23. See also its recent decision in Minister of Health v Treatment Action 
Campaign and Others 2002 (1) BCLR 1033 (CC). 

41 S. Marks, ‘Law, War and the Wild Zone of Power’ paper delivered in Uppsala, November 2001, 9 
(on file with the authors). Clearly drawing on Marks’ other writings, J. Ford expresses the same 
point well: 


[T]hose of us in the established democracies [should] ask how it is we can challenge ourselves in 
bettering our own democratic experience, and [so] avoid settling for a comfortable, complacent, 
apathetic, and non-participatory national life, within a simplistic, undemanding conception of 
democracy. (J. Ford, n 32 above, 7). 
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be one which treats civil and political and socio-economic rights as an indivisible 
package. 


Wealth 


That brings us to the second part of this paper, the focus on the ‘wealth’ that can 
flow from these common commitments to human rights, the rule of law, and 
democratic governance, and some of the impediments to the attainment of this 
wealth. 

The first wealth that most would think of is aligned with capitalism. There are 
undoubtedly economic benefits for people and for Governments which flow from a 
commitment to the rule of law and sound human rights policies. And it is 
increasingly recognised around the globe that the observance of the rule of law is 
the key for progress in the developing world. 

There are innumerable examples of countries where the rule of law has not been 
established, or has broken down, and as a result investment, and especially inward 
investment, has been inhibited and thus development and prosperity have been 
held back. This was evident, for instance, in Serbia, where the first reaction of 
many Serbians, following the recent tragic assassination of Prime Minister 
Djindjic, was that their country would suffer economically as investors withdrew- 
their support because they thought that the country would descend once again 
into lawlessness. 

Industrialists and businessmen demand stability before they commit investment 
and a key element of that stability has to be the rule of law and an assurance that 
their investment will be protected against illegal activity. As James Wolfensohn, 
President of the World Bank, recently noted in relation to one of the least 
developed regions of the world: 


Africa needs strong, well-established rule of law regimes to enable it to trade itself into 
prosperity and out of poverty. 


It is for that reason that the European Union makes it clear to countries seeking to 
join the Union that they will need to have achieved certain standards of justice and * 
have created institutions that adhere to the rule of law before they will qualify for : 
membership. And the World Bank, in a similar manner, uses its loans and the 
conditions attached thereto to encourage such improvements. 

The wealth we are speaking of here — material wealth, flowing from economic 
stability — is a desirable achievement for Commonwealth governments, especially 
in light of the development needs of so many poor nations. It is for this reason that 
we should applaud, for example, the recent initiatives on the African continent 
towards what has been described as an ‘African Renaissance.’ Through the 
framework of the New Partnership for Africa’s Development (NEPAD), African 
leadefs have committed themselves to the achievement of good governance, 
effective institutions, and sound regulatory frameworks, all underpinned by 
respect for the rule of law and international human rights standards. NEPAD is 
an attempt to redefine Africa’s programme of development in such a way that 
African countries take ownership of the process. Creating a capable state with a 








42 Cited in a speech by Lord Woolf, ‘The Impact of Human Rights’ delivered at the Oxford Lyceum, 
6 March 2003, available at http://www.lcd.gov.uk/judicial/speeches, 2 (last visited 26 March 
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set of sound economic policies and a stable political environment is at the core of 
the initiative.*? It is clear that African leaders deserve continued support in this 
important step forward for the continent. 

It would be wrong, however, to think that the Commonwealth ought to 
advocate common commitment to human rights, the rule of law and democracy, 
only because there are sound economic reasons for doing so. A commitment by 
Commonwealth states to these three core values leads to economic wealth, no 
doubt, but there is another wealth at stake too. That wealth comes from a shared 
commitment to fundamental values about what is right; wealth, in other words, 
which is of an ethical kind. The full, inclusive view of democracy which was 
elaborated upon earlier, hints at the ethical wealth that comes into play in this 
regard. The wealth acquired by citizens in a country committed to this inclusive 
idea of democracy is far more than financial: they reap a moral system of 
government, one which expands the opportunities for popular participation in 
political processes and puts an end to social practices that systematically marginalise 
some citizens while empowering others.“ And we should not forget that the 
achievement of basic human and civil rights can bring simple happiness too. One of 
the most uplifting sights of récent times was the palpable joy on the faces of 
thousands and thousands of South Africans, waiting for hours in the searing heat, 
as they queued to cast their first ever vote, in the post-Apartheid elections. 

Human rights, as Eleanor Roosevelt liked to remind us, start in the human heart. 
And we promote all three — the rule of law, human right and democracy — because 
we aspire for political systems that have a moral imperative; systems that focus first 
and foremost on the intrinsic value of man and woman, not the value of things. 

Of course, there are impediments to the flow of economic and ethical wealth, 
and while the members of the Commonwealth have pledged themselves to the 
common enhancement and enforcement of human rights, democracy and the rule 
of law, the question remains to be asked: what can be done to-help governments 
and citizens — particularly from developing member states — to reap the benefits of 
these commitments? 

One measure, we believe, would be to encourage local lawyers in their 
endeavours to protect human rights. There are already many heartening examples 
of local initiatives throughout the Commonwealth. Consider, for instance, the 
work of Plan International, a children’s development agency which is doing 
important work in Uganda with its Hope for African Children’s Initiative. Plan 
International is assisting a handful of attorneys who are fighting injustice in 
Uganda by training community workers to protect young widows from their 
husbands’ families. To watch lawyers at work in Uganda is to watch real progress. 
Young attorneys are challenging the unjust age-old patriarchal traditions which 
are still being practised in the ‘Pearl of Africa,’ particularly in rural areas. They 
use their spare time to ensure that outreach community workers can work directly 
with women and children who have been devastated, first by HIV and Aids, and 
then by the ‘property-grabbing’ practices of their husbands’ families or elder 
members of the husband’s tribe. 

‘These stories, of course, point to a bigger issue — the importance of building 
national capacity. It is vital that the Commonwealth endeavours to assist states 





43 For more on NEPAD and similar developments in Africa see G. Mills, Poverty to Prosperity — 
Globalisation, Good Governance and African Recovery (Johannesburg/Cape Town: A Joint 
Publication between The South African Institute of International Affairs and Tafelberg 
Publishers, 2002). 

44 See S. Marks n 26 above, 109. 
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and their citizens in enhancing local democracy, and in building their own 
national protection systems for human rights. As Mary Robinson has pointed out, 
domestic human rights capacities — across the entire range of institutions that 
function under the national constitutional and legal order to ensure the protection 
of human rights — need urgently to be enhanced and improved. In her words: 
‘Human rights cannot be realised in the absence of effective and accountable 
institutions ... Institution building and reform is neither easy nor particularly 
newsworthy — it is, however, essential.’ 

How might this be done? One way would be to encourage co-operative links 
between the different universities, research centres and professional legal bodies 
that have a human rights focus. Mary Robinson, in her drive to find more effective 
ways of making human rights values play a bigger role in the globalisation 
processes, has argued that new and existing links between these bodies in the 
North and other parts of the South need to be fostered with counterparts in 
individual African countries. ® There are already many exciting initiatives 
underway, and which deserve support. In the UK, for example, there are human 
rights centres at the LSE, Essex, Nottingham, Durham, Glasgow and Strathclyde, 
as well as the universities in Northern Ireland. Other centres are mushrooming 
throughout the Commonwealth. It is exactly these forms of domestic human 
rights initiative that we need to encourage, initiatives that aspire to change 
people’s lives and focus on developing local solutions to local problems.*’ 

Another means of building local capacity is through support for domestic 
Human Rights Commissions. The UN Secretary General, Mr. Kofi Annan, 
recently indicated that he places priority on the development of national human 
rights institutions in order to strengthen the capacity of national institutions. Mr 
Annan noted that ‘building strong human rights institutions at the country level is 
what in the long run will ensure that human rights are protected and advanced in a 
sustained manner.”*® He is surely correct. As the 1993 World Conference on 
Human Rights affirmed, national human rights commissions can play a vital role 
in the promotion and protection of human rights, in particular, in advising the 
competent authorities, in remedying human rights violations, in disseminatin 
human rights information, and in educating the public about human rights. 
Certain Commonwealth countries have taken the lead in this regard, many of 
them newly established and re-established democracies, and have opted to have 
bodies external to the government to protect human rights. Ghana, Uganda, 
Malawi, Nigeria and South Africa are the prime examples.” The UK has moved a 
step closer in this regard, with calls by the Joint Parliamentary Committee on 
Human Rights in its recently published 6™ Report, for the setting up of a Human 
Rights Commisson in the UK.°! And the Commonwealth Secretariat, spurred by 
these developments, convened a panel of experts in 2001 which resulted in the 


45 M. Robinson, ‘From Rhetoric to Reality: Making Human Rights Work’ [2003] 1 EHRLR 1, 7. 

46 ibid. 

47 Mary Robinson, ibid. 

48 Quoted in Human Rights Update, Newsletter of the Human Rights Unit of the Commonwealth 
Secretariat, Issue 1, January 2003, 10. 

49 See further B. Dickson, ‘The Contribution of Human Rights Commissions to the Protection of 
Human Rights’ [2003] Public Law, 272. 

50 See in this regard K. Govender, ‘The South African Human Rights Commission’ in P. Andrews 
and S. Ellmann (eds), The Post-Apartheid Constitution — Perspectives on South Africa’s Basic Law 
(Johannesburg: Witwatersrand University Press, 2001) 571 et seq. 

51 oy S on Human Rights ‘The Case for a Human Rights Commission’ HC 489-1, 
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publication of Best Practice of National Human Rights Institutions, a manual 
which will prove very helpful to Commonwealth nations who choose to set up 
their own Human Rights Commissions. 


Conclusion 


The real test for any political system that purports to deal with human rights is the 
difference it makes to the lives of people. That economic wealth, particularly in 
least developed nations, is sorely needed, is a depressing reality of our modern 
world. And ethical wealth, the product of a mature democracy committed to the 
full realisation. of its citizens’ rights, is achieved by too few countries. 
Commonwealth states have the means to make a real difference in the lives of 
their citizens, and particularly so when they act together in pursuit of common 
goals. The common goals of human rights, the rule of law and democracy provide 
the basis for wealth creation of an economic, development kind, as well as a 
substantive, ethical kind. Naturally, there are many obstacles and challenges along 
the way, but the Commonwealth nations are fortunate. Bound together as a group 
of states, the goals are clearer and the journey is easier, because the 
Commonwealth provides an umbrella under which they can jointly operate. 
And through implementation of a common commitment to the core values of 
human rights, the rule of law and democracy, member states can ensure that the 
lives of their citizens are more quickly, and more deeply, enriched. 
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The Corporate Opportunity Doctrine and 
Impossibility Arguments 


Struan Scott” 


This article considers whether English law should allow a director to argue that if 
the company is unable to exploit a corporate opportunity, the director should be 
Sree to exploit it personally. The article supports the view of the Company Law 
Review Steering Group that the answer should remain no. In so doing it analyses 
US practice to show that, even where such arguments are recognised, they are 
difficult to prove and their potential application is curtailed through the development 
of satellite rules. Indeed, in practical terms there may be no significant 
difference between the Steering Group’s recommendations and the position 
towards which US law appears to be moving. 


Introduction 


Should a business opportunity, incapable of exploitation by a company, be regarded 
as that company’s opportunity and, as such, be unavailable for unauthorised 
exploitation by a director thereof? This was one of the many questions raised by the 
Company Law Review Steering Group.! It is not a new question. The orthodox 
answer given in Regal (Hastings) Ltd v Gulliver’ is that a company’s opportunity 
does not cease to be so merely because the company is unable to exploit it, for 
example because the company is unable to finance the opportunity’s acquisition.’ In 
so doing the court followed the approach established in Keech v Sandford.* 

As evidenced by the responses to the Steering Group’s Consultation documents ~ 
Developing the Framework? and Completing the Structure® — the orthodox answer 
retains considerable support’ (including the support of the Steering Group? and 
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the Government’). Reform is seen as better achieved through conferring an ability 
on the board’ to authorise the director’s exploitation of the opportunity. But, just 
as the result in Regal (Hastings) attracted criticism,'! so too does the orthodox 
answer. Representative of this is the following negative response to the Steering 
Group — that ‘[njot to allow directors to chase such opportunities ... [is] 
damaging to entrepreneurial activity.’ This respondent also suggested that a 
director should be allowed to exploit an opportunity if he or she can show that the 
company ‘would not’ have done so ‘at the time. !? 

While the debate on what can be called ‘the impossibility argument’ is just one 
aspect of the wider question, ‘when is a business opportunity an “opportunity of 
the company”?’"* it is an important aspect. Not only does it help define the ambit 
of what constitutes a company’s opportunity but it also invites consideration of 
the role of directors. 

Delaware law provides some support for advocates favouring adoption of an 
impossibility argument. Delaware is the ‘leading’? US state for the incorporation 
of public companies’® and its case law has been described as ‘probably the 
richest.’!” Guth v Loft, Inc'® is a prime example. If not the ‘quintessential’ !? corpo- 
rate opportunity case, Guth is probably the most-cited one.”° It is credited with 
establishing what has become the prominent US corporate opportunity test,” the 
so-called line-of-business test. For many who argue that English law should 
recognise an impossibility argument, the line-of-business test is significant because 
it expressly recognizes that the company’s financial ability to acquire and develop 





9 White Paper, Modernising Company Law, Cm 5553-I (July 2002) (hereafter White Paper) para 
3.20; White Paper, Modernising Company Law-Draft Clauses, Cm 5553-1 (July 2002) (hereafter 
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Draft Clauses, ibid Sched 2, para 6. 
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(Boardman v Phipps [1967] 2 AC 46, 157). See G. Jones, ‘Unjust Enrichment and the Fiduciary’s 
Duty of Loyalty’ (1968) 84 LQR 472, 732; Davies, n 3 above, 616. 
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13 ibid. See also the response of the Law Society, ibid doc 149. 
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Bill: see White Paper, n 9 above, para 3.20; White Paper-Draft Clauses, n 9 above, Sched 2, para 6. 
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Transactions’ (1999) 62 Law & Contemp Probs 243, 244. 
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(1985) 80 Nw U L Rev 1, 61. 

18 5 A2d 503 (Del 1939). 
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466. 
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Stone Co 28 So 199 (Ala 1900); (ii) the Massachusetts’ fairness test, see Durfee v Durfee & 
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an opportunity is a relevant consideration in determining whether the opportunity 
should be regarded as the company’s. This is said to be ‘a welcome and realistic 
position [for English law] to adopt.’2” 

Following Guth, the application of impossibility arguments gained a measure of 
acceptance in the US. This may have been encouraged by US adoption of the 
fairness, or fair-dealing, conception of corporate fiduciary loyalty, discussed 
below.” To the extent that fairness to the company is seen as not harming the 
company, there is a logic in allowing a corporate fiduciary to raise arguments that 
the company was not harmed by the action in issue. Nevertheless, impossibility 
arguments remain controversial. Moreover, even in those jurisdictions that 
acknowledge impossibility arguments, these arguments remain difficult to prove 
and there is a trend towards limiting their application by the creation of satellite 
rules imposing disclosure and/or authorisation requirements. 

To assist in the debate on whether English law should recognise impossibility 
arguments, this article provides a general review of US reactions to impossibility 
arguments. In the context of this review, the article also considers the role of 
directors. The intention is to negate the suggestion made by some that English 
law’s current rejection of impossibility arguments is a consequence of an un- 
thinking application of the ‘ancient decision’ of Keech v Sandford to incorporate 
18 and 19™ century family trust principles into company law.” Underlying such 
suggestions are two inter-related arguments aimed at supporting the recognition - 
of an impossibility argument. The first argument is that either the duty of loyalty 
owed by directors or the application of that duty should differ from the duty owed 
by other fiduciaries. The second argument is that while impossibility arguments 
may be inappropriate for some fiduciaries (ie the trustee of the family trust) they 
may be appropriate for others, in particular directors. 

US law appears to support both arguments. It accepts that just as different types 
of fiduciary relationships attract different duties, the application of the duty of 
loyalty may differ between types of fiduciaries.” Illustrating this is a recognition 
that the law’s response to self-dealing by corporate fiduciaries should differ from 
its response to other fiduciaries (such as trustees).27” Advocates of impossibility 
arguments gain further encouragement from the suggestion of some commentators 
that, underlying this development, was a concern that the strict application of 
traditional fiduciary principles would impede commercial activity which was 
motivated by corporate fiduciary self-interest.” As was noted earlier, similar concerns 
were presented to the Steering Group to support the impossibility argument. 

Despite these developments, there is also US recognition that impossibility 
arguments may be inconsistent with a director’s role, and this supports limiting 
the use of such arguments. Some companies (in particular public companies) 
depend on their directors (especially inside or executive directors) to identify and 
then acquire appropriate business opportunities for the company’s exploitation. 





22 Lowry and Edmunds, n 3 above, 521. See also J. Lowry and R. Edmunds, ‘The No Conflict-No 
Profit a and the Corporate Fiduciary: Challenging the Orthodoxy of Absolutism’ [2000] 
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23 Discussed in the text to n 95—n 101 below. 

24 P. D. Finn, Fiduciary Obligations (Sydney: Law Book Company, 1977) para 568. 

25 Lowry and Edmunds, n 3 above, 517. 

26 A. W. Scott, ‘The Fiduciary Principle’ (1949) 37 Calif L Rev 539, 541. 
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28 See W. W. Bratton, ‘Self-Regulation, Normative Choice, and the Structure of Corporate 
Fiduciary Law’ (1993) 61 Geo Wash L Rev 1084, 1101. 
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In so doing, a director may be required to develop or approve strategies to 
overcome any difficulties preventing the company’s acquisition or exploitation of 
the opportunity. This practice illustrates the wider principle endorsed by the 
Steering Group, that the director’s role is to ‘promote the success of the company.’*” 

The outcome of this article’s review of US reactions to impossibility arguments, 
and its reflections on the director’s role, is to support the Steering Group’s implicit 
recommendation (and its adoption by the Government) that the status of an 
opportunity should not depend upon whether the opportunity is capable of 
exploitation by the company. 


Guth and the line-of-business test 


Guth was the President and dominant director of Loft Inc (‘Loft’). As such, he 
dominated Loft’s management.*! Loft was primarily involved in the retail sale of 
candies, beverages, and foodstuffs.** A smaller part of its business was manufacturing 
syrups for use in soft drinks, and participating in wholesale activities. The 
case involved Guth’s acquisition of the Pepsi-Cola formula and trademark. While 
Guth’s ideas?’ of selling Pepsi in twelve ounce bottles** and having licensing 
agreements with bottlers were important, if not crucial, for transforming Pepsi 
from a regional drink into a nationwide competitor for Coca-Cola, so too were 
Loft’s financial,” manufacturing,” developmental,’ and retailing?” assistance. 
This assistance was provided at Guth’s direction and without the knowledge or 
consent of Loft’s board.*° The court concluded that Guth’s activities constituted a 
breach of loyalty and, in essence, imposed a constructive trust over the Pepsi 
business in favour of Loft.*° 

In so doing the court recognised that the director’s role was evolving and that this 
had implications for defining corporate opportunities. Prior to Guth, the prominent 
US corporate opportunity test had been the so-called interest/expectancy test. 


The interest/expectancy test 


The interest/expectancy test is attributed to Lagarde v Anniston Lime & Stone 
Co,“! and associates corporate opportunities with opportunities in which the 
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Clauses, n 9 above, Sched 2, para 2. 

31 Guth, n 18 above, 509. 

32 ibid 505 (Loft had 115 stores). 
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The Pepsi Generation: Fifty Year Story of Pepsi-Cola in Canada 1934—1984 (Toronto: Pepsi-Cola 
Canada, 1984) 9. 
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38 ibid 507 (Loft’s stores replaced Coca-Cola with Pepsi (in the process incurring a loss of profits 
estimated at $300,000) and, where previously they had spent nothing on advertising, spent at 
least $20,000 on advertising Pepsi). 

39 ibid 506. 

40 Guth and a family company owned by him were ordered to transfer their shares in the Pepsi- 
Cola Company to Loft and account for dividends they had received. 

41 n 21 above. 
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company has some pre-existing property interest, or, to use the language of this 
test, opportunities in which the company has an interest or which it has a 
recognized expectancy of acquiring. 

In Lagarde, three parties — the Anniston Lime & Stone Co, Christopher, and 
Martin — each owned one-third of a valuable quarry. In addition, the company 
had a lease of, and an option to buy, Christopher’s land. Members of the Lagarde 
family became stockholders in the company, and two of them were both directors 
and officers (ie executive directors). While they were corporate fiduciaries, the 
Lagardes, personally, acquired Christopher’s land. In evaluating this behaviour, 
the court concluded that the key question was whether the company had either ‘an 
interest already existing’ in those parcels of land, or ‘an expectancy growing out 
of an existing right.” Underlying this formulation was a perceived equivalence 
between restrictions on corporate fiduciaries acquiring opportunities personally 
and trustee dealings with trust property.” Not surprisingly, given the company’s 
option over the land, the Lagardes were held to have breached their fiduciary 
obligations in purchasing the Christopher land. The result may be justified on the 
basis of the Lagardes’ interference with a pre-existing contractual right enjoyed by 
the company.” But the court also employed property reasoning, and equated both 
the option and the right to renew the lease as the company’s beneficial or equitable 
property. Specifically, the option was regarded as creating an ‘interest’ in the 
Christopher land** and, in reasoning reminiscent of Keech v Sandford, the 
court concluded that the company, as the existing lessee, also had an expectancy 
in the lease being renewed.*’ Both the option and lease, therefore, were regarded 
as conferring upon the company a beneficial interest in Christopher’s land. Thus 
the Lagardes’ actions could be analogised to the misappropriation of trust 
property.*® 

The interest/expectancy test has some attractive characteristics. Prominent 
amongst them is the association of corporate opportunities with corporate 
property. Assuming one agrees with the conclusion that a property right exists and 
has been infringed, an ‘infringement of property’ test can provide a relatively non- 
controversial and, hence, attractive justification for judicial intervention. Absent 
authorisation, a corporate fiduciary may not personally exploit an opportunity 
that belongs to the company: it is misappropriation to do so. The simplicity of this 
conclusion is a strength of the interest/expectancy test. Nevertheless, the simplicity 
of the conclusion may encourage some to overlook the fact that the recognition 
of a property interest is the product of an earlier policy decision. The point is that 
while the protection of property rights is an established judicial concern, the 
recognition of a property interest is the product of an earlier policy decision. For 
example, in Lagarde the court simply accepted two earlier policy decisions as to 
situations where an equitable interest in land can arise. In short, an option to buy 
land and, at least in some circumstances, a lessee’s expectation that a lease will be 
renewed, can confer an equitable interest in that land. Unfortunately the impact of 
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these policy considerations is hidden by the now-accepted orthodoxy of the first 
decision, and the ability to justify the second decision as an extension of the 
application of the rule in Keech v Sandford. * Thus, underlying the apparently 
‘neutral’ interest/expectancy test (neutral in the sense that this test purports to be 
simply protecting pre-existing property rights), is the question ‘why did the courts 
recognize a property interest here?’ Despite its importance, this question is easily 
overlooked when property rights are claimed. So, while the simplicity of the 
interest/expectancy test is a strength of the test, that same simplicity is also a 
weakness. As an aside, rightly or wrongly, the draft Companies Bill”? continues to 
use the language of property when referring to a company’s opportunity. It does 
this without giving guidance as to exactly when the opportunity is considered to be 
the company’s. The missing step is left to the courts. 


A new dimension to a director’s loyalty 


Returning to Guth and the line-of-business test, that test was a significant advance 
because it recognized that the director’s role was evolving and that this had 
implications for the loyalty required of directors (and senior employees in a fiduciary 
relationship with the company), especially in defining corporate opportunities. 
The director’s new role was to identify and acquire business opportunities for the 
company. This generated a new concern for corporate fiduciary law: it had to 
prevent unauthorised personal exploitation of opportunities that the fiduciary 
should have referred to the company. The result was to impose upon directors, 
and some senior employees, an obligation to advise the company of certain 
opportunities and, unless authorised to do so, not to acquire them personally. 

This development mirrored the changing nature of the company, in particular 
the separation of ownership from control highlighted in the 1930’s by Berle and 
Means.” However, there are different varieties of companies. Indeed, the typical 
image of a company is the owner-operator company, exemplified by the one- 
person or family-run corner convenience store or engineering plant. Ignoring any 
nominal shareholders and corporate officials who are there to satisfy statutory 
requirements, such companies revolve around a small group of individuals. The 
distinguishing characteristic of these companies is that the same group both owns 
and operates the business. 

In the owner-operated company, the owner-operators are entrepreneurs upon 
whom the ultimate success of the company depends. In such companies, the 
corporate form is a device to distance the company legally from its members so 
as to achieve a number of perceived advantages resulting from the company’s 
distinct corporate personality.” Not only do the owner-operators run these 
companies in their own self-interest, but ‘the philosophy surrounding the 
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institution of private property’ assumes that they will do so. In this context, 
questions of corporate opportunity do not really arise, at least between the owners 
and the operators (ie managers), for they are one and the same:*4 ‘the owners 
managfe] and the managers ow[n].’ 

Numerically, these owner-operated companies may be the most common, but in 
economic significance they are dwarfed by public companies. The latter are 
characterised by a large number of shareholders, each usually owing an insigni- 
ficant percentage of the total available shareholding." As Berle and Means 
recognised,” the association between ownership and management is missing in 
these companies. Collectively, shareholders still assert ultimate control (for 
instance through their ability to vote for new directors), but individually they are 
usually unable to play any active role in determining the company’s direction. The 
shareholders are investors, and their concern is with the company’s bottom line.*® 
Control of the company is left to other individuals who owe their position to 
ability rather than to any shareholding.” 

This has consequences for the corporate opportunity doctrine: the separation of 
ownership from control means that most shareholders are passive investors, 
depending upon directors and other senior executives to advance their interests; 
this includes identifying and then acquiring for the company those opportunities 
that are suitable for its exploitation. 

Through the line-of-business test, Guth refocussed the corporate opportunity 
doctrine from protecting unauthorised exploitation of opportunities in which a 
company had some pre-existing interest, to imposing an obligation upon certain 
company fiduciaries to surrender opportunities to the company. Should the 
fiduciary fail to surrender the opportunity, the courts would respond by declaring 
the opportunity to be the company’s and imposing a constructive trust over the 
opportunity in favour of the company. The result was to enlarge the operation of 
the corporate opportunity doctrine. Guth’s recognition and response to this 
new dimension largely accounts for the subsequent prominence of the line-of- 
business test. 


Imposition of limits to the expanded corporate opportunity doctrine 


This expanded corporate opportunity doctrine was accompanied by an apprecia- 
tion that the new, wider, obligation needed limits that recognised the fact that 
companies are typically expansionist. As the court in Guth observed, ‘[t]o deny this 
[process of expansion] would be to deny the history of industrial development.’™ 
Indeed, except where a company is subject to the operation of legal constraints 


53 Berle and Means, n 51 above, 113. 
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(Cambridge, MA: Belknap Press, 1977) 9. 
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such as the ultra vires doctrine,® it is generally free to pursue any and every 
opportunity. As a result, unless the law assumes practical limits to the scope of the 
company’s business activities, each and every opportunity that a director or senior 
employee becomes aware of might potentially come within the expanded notion of 
corporate opportunity. 

Four questions were therefore identified by the court in Guth as particularly 
relevant in determining whether, a corporate fiduciary should not pursue an 
opportunity for personal benefit. These questions are now treated as relevant in 
determining whether the opportunity is a corporate opportunity. Collectively 
referred to by some as the ‘Guth Rule,”® they are firstly whether the opportunity 
is, from its nature, in the company’s line of business and is of practical advantage 
to it; secondly whether the opportunity is one in which the company has an 
interest or a reasonable expectancy; thirdly whether the opportunity brings the 
self-interest of the officer or director into conflict with that of their company if the 
officer or director embraces the opportunity; and finally whether the opportunity 
is one that the company is financially able to undertake? 

The first and last questions provide some of the now-necessary limits to the 
operation of the expanded corporate opportunity doctrine. Although our concern 
is with the last question, it is worth noting that in practice the requirement that the 
opportunity be within the company’s line of business provides the most important 
limitation. 

Despite Guth’s express recognition of an impossibility argument, it is not enough 
for a director to claim that it was financially impossible for the company to exploit 
the opportunity. As the Deleware Supreme Court confirmed in Broz v Cellular 
Information Sys Inc,°* the ‘Guth Rules’ are ‘guidelines’ only: ‘[nJo one [question] .. 

is dispositive,’ and ‘all questions must be taken into account insofar as they are 
applicable.’ The Broz court also went on to emphasise the factual orientation of 
the line-of-business test, observing that ‘[clases involving a claim of usurpation of 
a corporate opportunity range over a multitude of factual settings. Hard and fast 
rules are not easily crafted to deal with such an array of complex situations.’ 

Thus, rather than being a decisive consideration, the thrust of the impossibility 
question is merely that if a company is financially unable to acquire or develop the 
opportunity, the court should look more favourably on the director being able to 
do so. 





61 Pursuant to the ultra vires doctrine companies had no legal authority to enter into transactions 
outside the scope of their objects. Nowadays a company is able to pursue any lawful 
opportunity. US law recognized this earlier than English law. US companies have the capacity 
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capacity have no effect on third parties. See H. Hovenkemp, ‘The Classical Company in 
American Legal Thought’ (1988) 76 Geo LJ 1593, 1663—1664 (providing an overview of US 
challenge to ultra vires). The Model Business Company Act, ss. 301 and 304; and Del Code Ann 
tit 8, ss. 124 and s. 102(a)(3) (2000) are representative of the US position. 

In the UK, the relaxation of the ultra vires doctrine is a more recent development with 
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In Guth, since Loft itself provided the resources to develop the Pepsi 
opportunity, the impossibility question was irrelevant and, not surprisingly, the 
court gave no meaningful guidance as to what constitutes a financial impossibility. 
The orthodox approach in Delaware now, however, is to take a strict view. The 
criterion used is whether the company is actually insolvent.© If the company 
simply lacks the funds to finance the development of the opportunity, courts can 
be persuaded that the opportunity may be ‘sufficiently unique and valuable 
enough’® in itself to enable the necessary finance to be raised. Thus, even in 
Delaware, financial impossibility arguments are hard to prove. 


Extension to other impossibilities 


Impossibility arguments are not limited to financial inability. Presumably 
encouraged by Guth, US courts have been confronted with various arguments 
to the effect that something that might otherwise, be a corporate opportunity is not 
one because the company is unable to pursue it. The reasons include third party 
refusal to deal with the company in developing the opportunity; client 
dissatisfaction with the company;” and legal prohibitions. 


The Guth Corollary 


In the interests of completeness, it should be noted that the court in Guth identified 
a further group of questions as relevant to determining whether a corporate 
fiduciary’s acquisition or development of an opportunity constituted dis- 
loyalty to the company.” These questions are sometimes referred to as the ‘Guth 
Corollary.’ They overlap in part with the Guth Rule, and ask firstly whether the 
- opportunity came to the officers or directors in their individual capacity, in 
contrast to their official capacity; secondly whether the opportunity is essential to 
the company; thirdly whether the company has any interest or expectancy in the 
opportunity and finally whether the officer or director has wrongfully used the 
company’s resources in acquiring or developing the opportunity? 
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67 Schreiber v Bryan 396 A2d 512, 520 (Del 1978). Some courts infer that the company was 
financially able to pursue an opportunity from the fact that the company’s pursuit of the 
opportunity would have benefitted it and served its interests. See Joyce v Cuccia No 14953, 1997 
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The existence of the Guth Corollary further reiterates the earlier point that 
impossibility is merely one of many considerations that are relevant in determining 
the status of a potential corporate opportunity. 


Other US responses 


Despite all of this, these impossibility arguments remain controversial in the US. 
The main reason is fear that ‘the inevitable result [will be] to permit the diversion’ 
of the opportunity to the corporate fiduciary.’* This is because it is ‘too difficult to 
verify’?> the alleged impossibility ‘on the basis of a set of facts largely within the 
control of the director.’”© The same concern has been noted in England, for 
example by Lord Wright in Regal (Hastings)."’ The problem is identified in 
different ways, either it is ‘too easy for the executive to induce the unwillingness [ie 
the impossibility)” ; or it is too easy for the ‘fiduciary’s self-interest [to] cloud his 
judgment’”” and ‘act as a disincentive to ... solve corporate financing and other 
problems.’®° 

The underlying concern is the problem of allowing corporate fiduciaries (or 
other defendants) to be judges in their own cause. Indeed, it has been argued that 
an underlying weakness with all impossibility arguments is that, ‘if it made 
economic or business sense to do so, a corporation probably could eliminate [the 
problem].’*! 

Adopting this approach, there is a considerable body of US case law rejecting 
financial inability, and other impossibility arguments, as being decisive considerations. 
Some courts have done so outright.*? Others have limited the application of such 
arguments by insisting that there first be appropriate disclosure of the 
impossibility and, following the disclosure, that the director has received the 
appropriate consent to their exploitation of the opportunity. Typically, this 
consent must be provided by the independent directors. 

Although it predates Guth, Irving Trust Co v Deutsch? is a prominent example 
of the rejection of impossibility arguments. The Sonora Products Company of 
America (‘Sonora’) had accepted an unconditional offer to buy stock in another 
company and thereby acquire certain patent rights considered necessary for its 
business. Deutsch, Sonora’s President, was given the task of raising the necessary 
funds to finance the purchase. Ultimately he advised that he was unable to do so, 
and then, in conjunction with others, he personally purchased the stock. Deutsch’s 
argument that Sonora’s financial inability excused his personal purchase was 
successful before the trial court, but was rejected by the Court of Appeals. 

Viewed against the trial court’s finding of fact that Sonora was financially 
unable to raise the funds, the Court of Appeals’ rejection of Deutsch’s argument 
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has been seen by some as a rejection of the relevance of the company’s financial 
ability in determining the nature of an opportunity.** Indeed, it has even been 
suggested that this case establishes a ‘rigid rule’ that precludes a fiduciary from 
pursuing an opportunity that has been rejected by the company. 

This rigid view of Irving Trust might be doubted, however, and there may be less 
in the assertion that Guth and its line-of-business test takes a considerably ‘more 
relaxed view’®® of the impossibility argument. The interesting but commonly 
overlooked feature of Irving Trust is that, although the Court of Appeals accepted 
the trial court’s finding that Sonora lacked the funds to purchase the stock, it 
expressed its unease about the finding.” Deutsch personally owed Sonora some 
$125,000, but no effort was made to collect this money. The court commented that 
this: 


tend]s] to show the wisdom of a rigid rule forbidding directors of a solvent company to take 
over for their own profit a corporate contract on the plea of the company’s financial inability 
to perform. If the directors are uncertain whether the company can make the necessary 
outlays, they need not embark it upon the venture [ie, enter into the contract]; if they do, they 
may not substitute themselves for the company any place along the line and divert possible 
benefits into their own pockets.®* 


The end result is that although some courts have used Irving Trust to deny the 
relevance of impossibility arguments,’ other more recent cases from the same 
Massachusetts jurisdiction reveal a shift to recognising the potential relevance of 
impossibility arguments but imposing preconditions, such as disclosure, on their 
success: see, for example, Energy Resources Corp Inc v Porter”? and Demoulas v 
Demoulas Super Markets, Inc.9' 

Energy Resources involved the activities of the company’s vice-president and 
chief scientist, Porter. Porter was an expert in the staged fluidised bed combustion 
of coal.” On behalf of the company, Porter prepared an application with another 
organization for a grant to develop this process. The involvement of the co- 
applicant was important, if not crucial, to the application’s success. Whilst 
preparing the application, Porter was encouraged by the co-applicant to join with 
it in presenting their own competing joint application. He did this, and they were 
awarded the grant. Porter unsuccessfully argued that since co-applicant refused 
to deal with the Energy Resources Corp Inc, the opportunity was not its 
opportunity. The court observed: 


For the reason that the firmness of a refusal to deal cannot be adequately tested by the 
corporate executive alone, it has not been favored as a defense unless the refusal has first 
been disclosed to the company. Without full disclosure it is too difficult to verify the 
unwillingness to deal and too easy for the executive to induce the unwillingness... 
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The Demoulas case involved a family supermarket business, Demoulas Super 
Markets Inc ((DMS’), founded by two brothers, George and Telemachus. By 
1970, DMS owned a chain of fourteen supermarkets. When George died suddenly 
in 1972, Telemachus assumed control. In the ensuing years, Telemachus 
established a number of new companies with members of his immediate family 
as the stockholders. Some of these new companies acquired new supermarkets. 

The court held that the new supermarkets were corporate assets, and that DMS 
had not consented to Telemachus’s exploitation of them. In so doing it rejected the 
argument that it was impossible for DMS to comply with New Hampshire liquor 
laws restricting the number of liquor licenses any one supermarket chain could 
have: 


We disagree with this argument, which would limit a fiduciary’s duty of disclosure to those 
enterprises judged by the fiduciary to be within the company’s legal, financial, or institutional 
capabilities. Establishing such a threshold test for defining a corporate opportunity would 
contradict the principle ... that a fiduciary who is interested in pursuing an opportunity 
should not make the decision as to whether the venture is also of interest to the company. 
Instead, to ensure fairness to the company, opportunities must be presented to the company 
without regard to possible impediments, and material facts must be fully disclosed, so that 
the company may consider whether and how to address these obstacles ... Without such a 
rule, the fiduciary’s self-interest may cloud his judgment or tempt him to overlook his 
duties. 


Guidance for English law 


All this attention to US material should not disguise the fact that there are 
significant differences between US law and English law, so care must be taken 
when using US material in guiding reforms to English law. One important 
difference, heralded in the earlier extract from Demoulas, is that US law has 
developed a different conception of fiduciary loyalty demanded of corporate 
fiduciaries. This is the duty of fairness or fair dealing. Originally developed to 
evaluate self-dealing transactions, this duty has spread to influence the corporate 
opportunity doctrine by introducing two incidental aspects into the line-of- 
business test (and other corporate opportunity tests). These are a judicial 
willingness to review a transaction’s fairness; and the acceptance of a role for 
disinterested directors in determining whether a director can personally exploit an 
opportunity. The second aspect may be a product of the first, ie the availability of 
judicial review, but its distinct influence is apparent. Associated with both is an 
obvious emphasis on disclosure. 

The scope and implications of this overarching duty of fairness or fair-dealing 
cannot be appreciated without briefly considering their impact in self-dealing 
transactions. Applied to such transactions, the duty provides that the transaction 
is not voidable if: firstly it is fair to the corporation; or secondly it has been 
authorised or ratified by disinterested directors; or thirdly it has been authorised 
or ratified by a majority of disinterested shareholders.”> A failure to disclose may 
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not make an otherwise fair contract voidable, but it may constitute a breach of a 
distinct duty of disclosure, with the result that the fiduciary is required to account 
for the resulting profits. Even if the transaction is voidable, the corporation can 
elect to affirm it and seek an accounting of profits.”° 

As one might anticipate with concepts as loose as fairness or fair dealing, US 
courts have had trouble defining: just what constitutes a fair self-dealing 
transaction. A conventional starting point in determining what fairness entails 
is the Supreme Court’s opinion in Pepper v Litton.°’ Considerations mentioned by 
the court include ‘good faith,’ ‘inherent fairness,’ and ‘arm’s length bargain.’ 
But, as | commentators have dryly noted, each of these considerations ‘is difficult to 
apply,’ and their inter-relationship is unclear. Not surprisingly, ‘judicial 
development of the “fairness” concept has little uniformity.’ Insofar as it is 
possible to summarize the Delaware approach, the key idea is the equation of 
fairness with ‘conduct by a theoretical, wholly independent board of directors 
acting upon the matter before them.’!°’ The court’s concern appears to be two- 
fold, evaluating both the substantive fairness of the transaction and the procedure 
by which the decision to enter into that transaction was made. 

Of particular significance in understanding the US approach is an appreciation 
of the unresolved tensions in its application. The scope of the duty may, it seems, 
be modified by disinterested director approval so as to lessen the degree of 
subsequent judicial scrutiny. Disclosure is important to shareholder and 
disinterested director approval, but there are also indications that US courts 
see disclosure as a necessary requirement of the duty of fairness, thereby making 
disclosure a distinct duty. This approach is having its own discernable impact on 
the scope of the corporate opportunity doctrine. 


The growing US emphasis on disclosure 


Initial support for the recognition of an independent duty of disclosure is provided 
by a trio of Delaware decisions in which the Supreme Court used broad language 
to extend the disclosure obligations of directors when, „dealing with share- 
holders.!"? These cases are Lynch v Vickers Energy Corp, Weinberger v UOP, 
Inc,” and Smith v Van Gorkom. 

Lynch involved the corporate fiduciary’s purchase of the corporation’s stock 
from a stockholder. The court described a duty of ‘complete candor,’ of “complete 
frankness ... [under which clompleteness, not adequacy, is both the norm and the 
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mandate”! to hold that the fiduciary was required to disclose to the stockholder 
his knowledge of corporate information which suggested that the price paid by the 
fiduciary was unfairly low. 

‘(T]he obvious duty of candor required by Lynch’ was used in Weinberger to 
support the rule that ‘one possessing superior knowledge may not mislead any 
stockholder by use of corporate information to which the latter is not privy.’ 
There the nominee directors appointed by the majority stockholder did not 
disclose the existence or results of a feasibility study that they had prepared for the 
majority stockholder in preparation for a proposed buy-out by the majority 
shareholder. 

Smith concerned the degree of care the directors had taken in giving advice to 
the stockholders on a merger proposal. The court held that the directors had 
breached their fiduciary duties to be adequately informed before giving such 
advice and in ‘fail[ing] to disclose all material information such as a reasonable 
stockholder would consider important’! in voting on the merger proposal. 

Further support for the recognition of an independent duty of disclosure is 
provided by the New Jersey case of Cameco, Inc v Gedicke.!°? Gedicke was a 
middle manager in Cameco, responsible for arranging the transportation of its 
food products to retail stores. This required Gedicke to co-ordinate shipping 
schedules, negotiate shipping rates and supervise those employees involved in the 
loading process. Unbeknown to Cameco, Gedicke and his wife formed a 
corporation whose business was arranging the transportation of food products. 
Two of its clients were Cameco’s competitors. The substantive issue was whether 
this service to competitors constituted disloyalty to Cameco, but the court’s 
attention focused on a procedural point. Moreover, a complete lack of factual 
findings by the trial court also precluded ‘a definitive analysis’ of the substantive 
issue.!!° Nevertheless, the court emphasized the importance of disclosure to this 
substantive issue, suggesting that ‘employees generally should inform employers of 
their plans before establishing an independent business that might conflict with 
that of the employer,’ so as to ‘alert the employer to potential problems’ and to 
‘protec[t] the employee from a charge of disloyalty.’!!! 


The influence of disclosure on the corporate opportunity doctrine 


The impact on the corporate opportunity doctrine of this growing emphasis on 
disclosure is evident in Demoulas. Recall that there the court stressed the need to 
disclose opportunities: 


[T]o ensure fairness to the company, opportunities must be presented to the company 
without regard to possible impediments, and material facts must be fully disclosed, so that 
the company may consider whether and how to address these obstacles ... Without such a 
rule, the fiduciary’s self-interest may cloud his judgment or tempt him to overlook his 
duties." 
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Further, the court suggested that the corporate opportunity doctrine ‘may be 
considered to be a rule of disclosure.’!!? The influence of mandatory disclosure is 
also apparent in other tests, for example that suggested by the American Law 
Institute (ALT). Indeed, ALI has been seen as recommending a ‘bright-line’ 
approach pursuant to which ‘disclosure is determinative.’!!* Its proposed code 
provides that: 


a... senior executive may not take advantage of a corporate opportunity [which includes, 
‘any opportunity to engage in a business activity of which a senior executive becomes aware 
and knows is closely related to a business in which the corporation is engaged or expects to 
be engaged’] unless: (1) the ... senior executive first offers that corporate opportunity to the 
corporation and makes disclosure concerning the conflict of interest ... and the corporate 
opportunity ... 


Against this background it is not surprising that, even in Delaware, there is some 
support for disclosure of the opportunity and then the company’s rejection of it as 
prerequisites to the success of an impossibility argument.!!6 

Additionally, there are practical considerations in the US emphasis on 
disclosure. This is the need for certainty. In Guth, the court tried to provide 
certainty by enumerating the factors comprising the Guth Rule and the Guth 
Corollary. However, as the court observed in Broz: 


The teaching of Guth and its progeny is that the director or officer must analyze the situation 
ex ante to determine whether the opportunity is one rightfully belonging to the corporation. 
If the director or officer believes, based on one of the factors articulated above [ie, the 
questions identified in the Guth Rule and the Guth Corollary], that the corporation is not 
entitled to the opportunity, then he may take it for himself.!!7 


Of course, the corporate fiduciary’s assessment is not decisive. The court in Broz 
noted that ‘an error in the fiduciary’s assessment of the situation will create future 
liability for breach of fiduciary duty.’!!8 

Some corporate fiduciaries are unwilling to assume the risk that their assessment 
of the opportunity’s status is wrong, yet they still wish to pursue the opportunity 
personally. The solution has been to extend the application of the safe-harbour 
applied in self-dealing transactions. The corporate fiduciary can inform the board 
of the opportunity and seek its authorization to pursue it. If disinterested directors 
give this authorization, the ‘spectre of a post hoc judicial determination’ that the 
corporate fiduciary ‘has improperly usurped a corporate opportunity is 
removed.” 

Irrespective of whether disclosure is seen as an independent duty or a prudent 
step, the growing US emphasis on disclosure is undermining the significance of 
any recognition they give to impossibility arguments. As a result, there may be no 
significant difference in practical terms between the UK Steering Group’s 
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recommendation and the position US law appears to be moving towards. 
Respectively, these are rejecting impossibility arguments but allowing independent 
directors to authorise another’s personal exploitation of the opportunity (the 
Steering Group’s recommendation); and recognising impossibility arguments, but 
requiring disclosure and confirmation by independent directors of that impossi- 
bility and, either directly or by implication, authorisation of the director’s 
personal exploitation of the opportunity (the position US law appear to be 
moving to). 


Should English law recognise impossibility arguments? 


Returning to English law and the debate on impossibility arguments, many will 
argue that there is an inherent attractiveness, if not logic, in the impossibility 
arguments. This is displayed in the question: “How can an opportunity be a 
company’s if the company is unable to exploit it?’ 

This attractiveness or logic may explain in part Guth’s acceptance that financial 
impossibility is one of a number of relevant considerations. However, this 
recognition raises practical concerns that have resulted in the development of 
discrete controls on the test, including narrow conceptions of impossibility, ie 
requirements of actual insolvency and the imposition of disclosure and 
authorisation requirements, the effect of which is to restrict the availability of 
impossibility arguments. 

There is, however, a more significant objection to impossibility arguments than 
these practical concerns. The recognition of the impossibility argument per se is 
inconsistent with the modern expectation that the director’s role, especially the 
executive director’s role, is to ‘promote the success of the company.’!”° Guth 
recognised one aspect of this: that the director’s task was to identify business 
opportunities for the company’s exploitation. But, as recognised in some of the 
US material rejecting impossibility arguments,'*' there is another aspect to this: 
the director must also identify impediments confronting the company (eg financial 
problems), and then either develop strategies to overcome them or evaluate the 
strategies proposed by others.!” 

Unconditional acceptance of the availability of impossibility arguments raises 
real prospects of conflicts of interest. A director who is able to raise impossibility 
arguments may face the ‘temptation to refrain from exerting [their] strongest 
efforts on behalf of the company since, if [the company] does not meet the 
obligations, an opportunity of profit will be open to [the fiduciary] personally.’!”* 

Regal (Hastings)'** demonstrates that English courts appreciate the conflict 
between impossibility arguments and the director’s role in overcoming difficulties 
confronting the company in pursuing an opportunity.'*° There, the company had 
been actively pursuing the acquisition of a lease of certain cinemas before 











120 To use the language of the draft Companies Bill, White Paper-Draft Clauses, n 9 above, Sched 2, 
para 2. 

121 Discussed in the text to n 74—n 81 above. 

122 See Note, ‘Corporate Opportunity’ (1961) 74 Harv L Rev 765, 773 (“Every major executive ... 
iy i obligated to make a genuine effort to enable the company to secure the additional 
profit’). 

123 Irving Trust, n 80 above, 124. 

124 n 2 above. 

125 It is present in the ‘trust’ opportunity case of Keech v Sandford, n 4 above. 
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encountering the landlord’s requirements, which apparently precluded its 
åcquisition of the leases. Their Lordships did not suggest that the defendant 
fiduciaries would be successful in their attempts to find ways for the company to 
satisfy the landlord’s requirements, and thereby enable the company to acquire the 
opportunity, but nevertheless they would not permit the directors to raise these 
difficulties to justify their personal acquisition of the opportunity. 

Another example is Industrial Development Consultants Ltd y Cooley.'*® Cooley 
was ‘an architect of considerable distinction and attainment’!”’ in the gas industry. 
In conjunction with other companies, the plaintiff company provided a 
comprehensive construction service, largely in the private sector. Wishing to 
expand into the public sector and gas industry, the plaintiff successfully invited 
Cooley to become its managing director. Later Cooley was approached personally 
with an offer to become the project manager for certain projects in the gas 
industry. Cooley did not advise the company of this opportunity, but resigned to 
pursue it. In his defence, Cooley argued, and the court accepted, that the party 
offering the contract would have been unlikely to have employed the plaintiff 
company.'*8 Nevertheless, the court rejected this impossibility argument on the 
ground that it was Cooley’s job as the managing director ‘to try and persuade [the 
other party] to change their minds.” The court’s recognition of the inconsistency 
between the impossibility argument and Cooley’s role is captured in the following 
fuller extract of its grounds for rejection: 


It cannot be said that it is anything like certain that the plaintiff would ever have got this 
contract. ... On the other hand, there was always the possibility of the plaintiffs persuading 
the [party offering the contract] ... to change their minds; and, ironically enough, it would 
have been the defendant’s duty to try and persuade them to change their minds. It is a 
curious position under which he whose duty it would have been to seek to persuade them to 
change their minds should not say that the plaintiffs suffered no loss because he would never 
have succeeded in persuading them to change their minds.!° 
As Lawrence Collins J subsequently observed in CMS Dolphin Ltd v Simonet,'*! 
‘what he [Cooley] did was to divert to himself the very type of contract it was his 
job to secure for the company (even though it was very unlikely that the company 
would have won the contract). 


Conclusion 


The line-of-business test (and, as part of that test, the US recognition of the 
impossibility argument) arose from an appreciation that company directors have a 
role in advancing their company’s interests. This test expanded the concept of 
corporate opportunity from an opportunity in which the company had an interest, 
or a recognised expectancy of acquiring, to an opportunity that the company 
could exploit profitably. For some companies, however, any potential opportunity 
could fall within this wide test.!°? In order to provide some necessary limits to the 


126 [1972] 2 All ER 162. 

127 ibid 166. 

128 ibid 176. 

129 ibid. 

130 ibid. 

131 [2001] 2 BCLC 704 at [90}. 

132 Brudney and Clark, n 74 above, 1004. 
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line-of-business test, courts added additional constraints, such as requiring the 
company to be financially or otherwise able to acquire or exploit the opportunity. 

Even though the director’s practical role was, indirectly, a reason for recognising 
impossibility arguments, it is also a reason for viewing those arguments with 
suspicion. Directors must evaluate the impediments (or impossibilities) that 
appear to prevent their company from pursuing attractive opportunities, and must 
then either develop strategies to overcome the impediments or consider strategies 
proposed by others. So, despite the US recognition of impossibility arguments, it 
is not surprising that modern US practice is to make such arguments difficult to 
prove and to curtail their impact through the development of satellite rules. The 
emphasis on disclosure, especially, has ensured that a director who wishes to 
pursue an opportunity cannot simply conclude, privately, that it is impossible for 
the company to pursue it. 

The end result is that, in practice, there may be no significant difference between 
the UK Steering Group’s recommendations and the position US law now appears 
to be moving towards. Despite this, there are certain advantages in the Steering 
Group’s formulation of the rules. As a matter of principle, the rejection of 
impossibility arguments is more consistent with a director’s role and its 
requirement to avoid conflicts of interest. A director’s ability to exploit an 
opportunity personally should not depend upon some private evaluation of 
whether or not the opportunity is capable of exploitation by the company. Any 
necessary flexibility is better provided by allowing the board of directors to 
specifically authorise the exploitation. _ 

The UK Steering Group’s implicit recommendation that the status of a 
corporate opportunity should not depend upon whether the opportunity is 
capable of exploitation by the company should be followed. The Government’s 
White Paper does this. 


© The Modern Law Review Limited 2003 869 





CASES 


Progress at a Price: The Construction of Non-Stranger 
Rape in the Millberry Sentencing Guidelines 


Philip N. S. Rumney* 


‘That is so plain, it isn’t really worth stating. She is, in the true sense, asking for it.”! 


‘[M]arital rape could sometimes reflect problems within the marital relationship, for which 
both parties might bear some responsibility.’ 


Introduction 


The exercise of judicial discretion in the sentencing of rapists has attracted much 
criticism in the last twenty years. The apparent leniency of some rape sentences 
and judicial pronouncements on rape have attracted concern amongst the general 
public, the media and within legal scholarship.” In response to these concerns the 
Court of Appeal has issued sentencing guidelines on the appropriate level of 
sentence in cases of rape on two occasions since 1982.4 In May of 2002, following 
a process of public consultation, the Sentencing Advisory Panel? published its 
advice to the Court of Appeal for a further revision of guidelines in this area.® At 
the end of 2002 the Court of Appeal responded to this advice when Lord Chief 
Justice Woolf, Lord Justice Rose and Mrs Justice Hallett issued new guidelines for 
rape sentencing in the case of Millberry.’ 
This article examines the guidelines as they relate to cases of non-stranger rape. 

This would appear appropriate for several reasons. First, in the last two decades 
there has been a very significant increase in the number of cases of non-stranger 





* Sheffield Hallam University. This article is dedicated to the life and memory of Annalee 
Thompson (1972-2002). I would like to thank the anonymous referee and Melanie Crawford for 
reading and commenting upon earlier drafts of this article. All views expressed in this article 
© remain my own. 


1 per Sir Melford Stevenson commenting upon a woman who had been raped whilst hitch-hiking, 
cited in P. Scraton and P. Gordon (eds.), Causes for Concern: British Criminal Justice on Trial? 
(Harmondsworth: Penguin Books, 1984) 156. 

2 Sentencing Advisory Panel, Advice to the Court of Appeal — 9: Rape (2002) para 25. 

3 For discussion see K. Warner, ‘Sentencing in cases of marital rape: towards changing the male 
imagination’ (2000) Legal Studies 592; P. Rumney, ‘When Rape Isn’t Rape: Court of Appeal 
Sentencing Practice in Cases of Marital and Relationship Rape’ [1999] 19 OJLS 243; R. 
Ranyard et al, ‘An Analysis of a Guideline Case as Applied to the Offence of Rape’ (1994) 33 
The Howard Journal 203; S. Moody, ‘Images of Women: Sentencing in Sexual Assault Cases in 
Scotland,’ in J. Bridgman and S. Millns (eds.), Law and Body Politics: Regulating the Female 
Body (Aldershot: Dartmouth, 1995). 

4 Roberts [1982] 1 All ER 609, Billam (1986) 8 Cr App R (S) 48. For discussion of the 
circumstances leading to the Roberts and Billam guidelines, see J. Temkin, Rape and the Legal 
Process second edition (Oxford: Oxford University Press, 2002) 3133. 

5 Hereinafter the ‘Panel.’ 

6 n 2 above. 

7 R v Millberry [2003] 1 WLR 546. 
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rape being dealt with by the criminal justice process. 8 Second, prior to Millberry 
the Court of Appeal’s approach to sentencing in such cases was the subject of 
repeated criticism.” The third reason for examining cases of non-stranger rape is 
that, unlike the guideline cases of Roberts and Billam, reference to these cases 
forms a significant component part of the revised guidelines. 


° 


Background to the Revised Guidelines 


The Sentencing Advisory Panels examination of rape sentencing guidelines 
resulted from a series of developments that had taken place since the Billam 
guidelines were issued in 1986. These developments included changes in the legal 
definition of rape,'° an increase in the number of cases of non-stranger rape 
being reported to the police,’ and the introduction of mandatory sentencing 
powers.“ In formulating its advice the Panel also identified three ‘dimensions’ to 
be used in assessing the gravity of an individual offence of rape. These were: the 
degree of harm to the victim; the level of culpability of the offender; and the level 
of risk posed by the offender to society.'* In the context of its advice on non- 
stranger rape, the Panel also commissioned research that examined public 
attitudes to ‘date’ and relationship rape.'* 

Despite the fact that Billam remained silent on the issue, repeated Court of 
Appeal decisions treated a previous sexual relationship between victim and 
offender as a mitigating factor in sentencing. In Berry! the Court of Appeal set 
out its approach: 


‘The rape of a former wife or mistress may have exceptional features which make it a less 
serious offence than otherwise it would be ... in some instances the violation of the person 
and defilement that are inevitable features where a stranger rapes a woman are not always 
present to the same degree when the offender and the victim had previously had a 
longstanding sexual relationship.”! 


Here, Mustill LJ merely restated an approach set out in the pre-Billam cases of 
Stockwell’? and Cox.'® At no point in Berry or any subsequent case, did the Court 
of Appeal provide a detailed rationale for this view of non-stranger rape. The 
court also appeared unaware of a growing body of research evidence that 








8 J. Harris and S. Grace, A Question of Evidence: Investigating and Prosecuting Rape in the 1990s 
(London: Home Office, 1999). 

9 It was argued, for example, that the courts had failed to appreciate the seriousness of non- 
stranger rape and that the rationale for such an approach was poorly reasoned. See in 
particular, Warner and Rumney, n 3 above. A similar trend appeared to be in evidence in 
sentencing decisions at first instance: C. Lloyd and D. Warmsley, Changes in Rape Offences and 
Sentencing, Home Office Research Study 105 (London: HMSO, 1989). 

10 In this respect the Panel referred to the legal recognition of marital and male rape. 

11 n 2 above, para 16. See also: Harris and Grace, n 8 above, 5. 

12 ibid paras 6-8. 

13 n 2 para 9. 

14 A. Clarke et al, Attitudes to Date Rape and Relationship Rape: A Qualitative Study (2002). 

15 (1988) 10 Cr App R (S) 13. 

16 ibid 15. The Court of Appeal also extended this reasoning to a number of cases involving a 
previous social relationship. See for example, Rowe, n 22 below. 

17 (1984) 6 Cr App R (S) 4. 

18 (1985) 7 Cr App R (S) 422. 
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contradicted its views on the relative seriousness of stranger and non-stranger 
rape. In addition, the Berry formulation and its subsequent usage were littered 
with absurdities 19 and in practice Berry also distorted the application of the Billam 
guidelines.” Indeed, while the Panel suggested that the mitigation identified in 
Berry ‘may be reduced or lost in cases where serious aggravating factors (especially 
violence) are present,’ the supposed less serious nature of non-stranger rape 
influenced some sentencing decisions even with significant aggravating factors.” 

In a departure from the approach in Berry, the Panel made clear its view that the 
courts had ‘underestimated the impact’ of non-stranger rape and that the ‘sense of 
violation experienced by the victim is just as great, whatever the victim’s 
relationship to the offender’? and also: ‘frape by] a husband or other sexual 
partner is as serious as “stranger rape” in terms of its impact on the victim.” The 
Panel recommended the effective reversal of the Berry formulation by stating: ‘the 
Court of Appeal should make a clear statement to the effect that the starting point 
for sentence is that cases of “relationship rape” and “acquaintance rape” are to be 
treated as being of equal seriousness to cases of “stranger rape.” °’ In so doing the 
Panel took into account the results of a detailed study it commissioned of people’s 
attitudes to date and relationship rape. This study found that ‘rape within a 
relationship was both experienced as harder to deal with and recover from by 
survivors, and perceived as such by many respondents ... and that it was at the very 
least not any less serious than stranger rape and should not be judged as such.’ 

In what is potentially a significant development for sentencing practice in cases 
-` of non-stranger rape the Court of Appeal in Millberry appears to have broadly 
accepted the advice of the Panel. For example, the court refers to the need to 
‘recognise that when there is a relationship the impact on a particular victim can 
still be particularly serious.” There is little doubt that by largely accepting the 
Panel’s advice in this area Millberry goes some way in breaking from the past. It 
has explicitly recognised the seriousness of non-stranger rape and in principle has 
also shown a willingness to emphasise the breach of trust inherent in cases of non- 
stranger rape. For example, the court states: ‘because of the existence of a 
relationship the victim could feel particularly bitter about an offence of rape, 
regarding it as a breach of trust.’® However, there are a number of aspects of the 
Millberry guidelines that may still be problematic, consequently an analytical 
framework will be outlined to assist in this discussion. 





19 It has been noted for example, that Berry failed to fully comprehend the differences between 

rape as an act of violence and consensual intercourse, or to explain why rape within a long- 

` standing relationship should be viewed as less serious when logically, it could be argued that in 

such cases an act of rape may be particularly devastating: Warner, n 3 above and Rumney, n 3 
above, 247-249, 

20 For discussion of these and other points see: Rumney, n 3 above. 

21 n 2 para 23. 

22 See for example, W (1993) 14 Cr App R (S) 256; Brown (1993) 14 Cr App R (S) 434; Rowe 
(1989) 11 Cr App R (S) 342. For analysis of these respective decisions, see: Rumney, n 3 ‘above, 
249-251; 263-264. 

23 n 2 above para 23. 

24 ibid para 24. 

25 ibid para 26. 

26 n 14 above 48. 

27 n 7 para 26. 

28 ibid para 13. 
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Developing an analytical framework 


This section seeks to develop two themes in order to analyse the decision in 
Millberry. The first theme is based on the claim that women’s actual experiences of 
sexual violence have tended to be excluded from the legal process.” Moody has 
made the point that rape sentencing is influenced by stereotypical images of 
women that ‘obscure, distort and replace the descriptions which individual women 
themselves might otherwise present of their experiences.” Likewise in the context 
of academic writings on rape it has been argued that ‘traditional legal thinking 
about the nature of rape and how the law should best deal with it depends on 
outmoded. and contested images of women and their relations with men.”*! 
Similarly, Carol Smart has argued that women’s experiences of rape have been 
‘disqualified’ by a legal process more concerned with male interests.** Following 
this line of argument it becomes apparent that in the context of rape sentencing the 
courts have made no attempt to draw upon disciplines such as sociology or the social 
sciences in order to better understand the impact of non-stranger rape.” In addition, 
judicial definitions of relative seriousness have traditionally excluded or replaced 
what women themselves have to say about the impact of such assaults. This analysis 
will consider the extent to which Millberry has taken into account what are for the 
judiciary, new perspectives on non-stranger rape and to consider the degree to which 
the Court of Appeal has been prepared to challenge ‘outmoded’ and ‘contested’ 
images of non-stranger rape within the new sentencing guidelines. 

The second theme to be examined within this article is the extent to which 
Millberry has departed from common stereotypes about non-stranger rape. In this 
context it is worth noting the work of David Finkelhor and Kirsti Yllo, who, in 
their analysis of public attitudes to marital rape, identified what they described as 
a ‘sanitary stereotype’: ‘marital rape depicted as a petty conflict.” Finkelhor and 
Yilo explain that when people describe marital rape ‘[t]heir images are vary bland: 
little graphic violence, little pain, little suffering. The coercion involved is abstract; 
people use neutral phrases like “he forced her” or “he makes her” to describe the 
rape.”*> Prior to Millberry sentencing practice was criticised for not recognising the 
fear, pain and trauma caused by non-stranger rape.” Consequently, the depiction of 
non-stranger rape in Millberry will be examined in order to see whether a sanitary 
stereotype has been rejected and a more informed view adopted. 


1. Millberry’s notion of the ‘unknown quantity’ 


In setting out its general approach to the Panel’s advice, the Millberry court 
quoted with approval the government White Paper Protecting the Public in which 


29 For discussion see L. Kelly and J. Radford, ‘ “Nothing really happened”: the invalidation of 
women’s experiences of sexual violence,’ in M. Hester et al (eds.), Women, Violence and Male 
Power (Buckingham: Open University Press, 1996). 

30 Moody, note 3 above, 229. 

31 N. Naffine, ‘Windows on the Legal Mind: The Evocation of Rape in Legal Writings’ (1992) 18 
Melbourne University Law Review 741, 767. 

32 C. Smart, Feminism and the Power of Law (London: Routledge, 1989) chs 1 and 2. For a historic 
perspective, see K. Stevenson, ‘Observations on the Law Relating to Sexual Offences: the 
Historic Scandal of Women’s Silence’ [1999] 4 Web JCLI. 

33 Naffine, n 31 above, 767. 

34 bee and K. Yilo, License to Rape: Sexual Abuse of Wives (New York: The Free Press, 

35 ibid. 

36 Rumney, n 3 above. 
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it was argued that non-stranger and stranger rape can be of equal seriousness.” It 
is not entirely surprising, and certainly not a shift in judicial attitude, for the Court 
of Appeal to support the view that stranger and non-stranger rape ‘can’ be equally 
serious. However, the problem lies in the fact that the courts have tended to 
identify many situations when such cases are deemed less serious than stranger 
rape. Millberry fits within this tradition by identifying a whole new set of mitigating 
factors that can apply to cases of non-stranger rape: 


‘Where, for example, the offender is the husband of the victim there can, but not necessarily, 
be mitigating features that clearly cannot apply to a rape by a stranger. On the other hand, as 
the advice from the panel points out, as is confirmed by the research commissioned by the 
panel, because of the existence of a relationship the victim can feel particularly bitter about 
an offence of rape, regarding it as a breach of trust. This may, in a particular case, mean that 
looking at the offence from the victim’s point of view, the offence is as bad as a “stranger 
rape.” The court has the task of balancing any circumstances of mitigation against the 
aggravating circumstances. In drawing the balance it is not to be overlooked, when 
considering “stranger rape,” that the victim’s fear can be increased because her assailant is 
an unknown quantity. Is he a murderer as well as a rapist? In addition, there is the fact (not 
referred to specifically by the panel) that when a rape is committed by a stranger in a public 
place, not only is thé offence horrific to the victim it can also frighten other members of the 
public. This. element is less likely to be a factor that is particularly im important in a case of 
marital rape were [sic] the parties to the marriage are living together.’ 


There are two issues that arise from this passage. The first relates to the notion of 
an ‘unknown quantity.’ This seems to imply that a woman raped by a man known 
to her may be less fearful, simply by the fact she knows her assailant. One might 
ask in what way is a man raping his wife, girlfriend or acquaintance a ‘known 
quantity’? The research literature on marital rape casts doubt on the assumptions 
contained in this distinction. In an interview conducted by Bergen for example, a 
victim of marital rape commented: ‘I guess I can’t say I would have been more 
fearful with a stranger because I didn’t know when he was going to stop or if 
he was going to kill me. I never knew when he would stop beating me either. He 
would just stop when he got tired or whatever. Women’s reactions during rape 
are varied. What is apparent however, is that fear, or sometimes terror, is a major 
component part of rape whatever the identity of the perpetrator.“ On the basis of 
the personal testimonies of hundreds of victims it is difficult to find any basis for 
suggesting that rape victims distinguish between ‘known’ and ‘unknown’ entities 
in the manner suggested by Millberry. On the contrary, the reality of the situation 
is often the exact opposite to that suggested by the Court of Appeal: ‘Within the 
larger society, and even among service providers, there is a myth that wife rape is 
somehow less traumatic than rape by a stranger because one’s partner is a “known 
entity.” The reality is that survivors of wife Jape seem to suffer even more traumatic 
consequences than stranger rape survivors.”*! When referring to the issue of whether 
a stranger rapist is also a murderer the Court of Appeal would also do, well to 
recognise the link between marital rape, domestic violence and homicide.” 





37 n 7 above para 12, referring to Home Office, Protecting the Public (2002) (Cm. 5668) para 41. 

38 n 7 above para 13. 

39 R. K. Bergen, Wife Rape: Understanding the Response of Survivors and Service Providers 
(London: Sage Publications Ltd., 1996) 1. 

40 See for example, C. Roberts, Women and Rape (Hemel Hempstead: Harvester Wheatsheaf, 
1989) 71-81. 

41 n 39 above 59. 

42 S. Lees, Carnal Knowledge ~ Rape on Trial (London: The Women’s Press, 2002) xv-xvi. See 
also Russell, n 48 below, chs 20-21. 
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The second issue is that Millberry appears to interpret fear narrowly. 
Apparently, ‘to frighten other members of the public’ in cases of stranger rape 
is to be viewed as aggravating.“ The Court appears to have little comprehension 
of the fear generated by non-stranger rape. For example, women who are raped by 
someone they know may have a well-founded fear that a rape might be repeated. 
Several studies of marital rape have also indicated that once a rape has occurred, 
repeat victimisation is commonplace: ‘[the] “one off rape” is unusual. Once a 
woman had been raped by her husband, the rapes continued frequently.” In 
addition, non-stranger rape carries particular fears that may be absent in most 
cases of stranger rape. The literature makes clear that marital rape, for example, is 
common when a woman becomes pregnant. f Rape in such circumstances is not 
only a threat to the safety of the woman, but creates fears for the welfare of the 
unborn child.“ Studies have also noted that a sense of generalised fear can 
become a major feature in the lives of the victims of marital rape.** 

The construction of fear in Millberry is instructive. The fear of stranger rape is 
emphasised, with the use of words such as ‘horrific,’ whilst the fears generated by 
marital rape, obvious or otherwise, are ignored. In line with the first and second 
themes of this article women’s experiences are sidelined in preference for a judi- 
cially constructed notion of marital rape. The actual experiences of women are 
sanitised and replaced with references to fear that are uninformed by the available 
research literature. 


2. Finding fault with the behaviour of the victim? 


There is an abundance of evidence to indicate that societal views of rape are 
sometimes influenced by attitudes that excuse, justify or minimise sexual violence” 
and which ‘focus on women’s behaviour as an explanation for men’s behaviour.” 











43 Undoubtedly the Court of Appeal would not dispute the fact that serial acquaintance rapists, 
for example, could generate fear amongst the community. 

44 Finkelhor and Yilo, n 34 above, 117-138. 

45 K. Painter, Wife Rape, Marriage and the Law (1991) 55. See also: Finkelhor and Yilo, note 34 
above, Table A-20, p 215 (noting that in a sample of 46 women, 72% were raped at least twice). 

46 For example, Painter found that 1 in 5 of the women she surveyed were pregnant when they 
were raped by their husbands: ibid 26. See also Bergen, n 39 above, 23. 

47 Bergen, n 39 above, 22-23. 

48 See for example, D. E. H. Russell, Rape in Marriage rev. ed. (Bloomington: Indiana University 
Press, 1990); M. D. Pagelow, ‘Marital Rape,’ in V.B. Van Hassett (ed.), Handbook of Family 
Violence (New York: Plenum Books, 1988); Finkelhor and Yllo, n 34 above. 

49 S. Burton et al., Young People’s Attitudes Towards Violence, Sex and Relationships: A Survey 
and Focus Group Study (Edinburgh: Zero Tolerance Charitable Trust, 1998); C. A. Ward, 
Attitudes toward Rape: Feminist and Social Psychological Perspectives (London: Sage 
Publications, 1995); J. Temkin, ‘Prosecuting and Defending Rape: Perspectives From the 
Bar’ (2000) 27 Journal of Law and Society 219. 

50 B. Stanko, Intimate Intrusions (London: Routledge & Kegan Paul, 1985) 36. There is also some 
evidence for this view from the Panel’s commissioned research study of people’s attitudes to 
rape. The authors of the study claimed that ‘[rjape by a husband or cohabitee was generally 
assumed to be the outcome of other events in the relationship relating to the quality of the 
relationship, ie. that marital rape reflects a poor marital relationship with possibly [sic] 
culpability on both sides.’ Interestingly, only one of the quotes cited by the report authors 
actually comes close to supporting this description: ‘The husband and wife thing it’s always a 
little bit, you know, you never know quite what happened before ... on the other hand if he was 
just being spiteful then it’s pretty grim’: Clarke, n 14 above, 35. 
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In line with such beliefs, members of the judiciary have occasionally blamed 
victims of rape for their own victimisation.” This section considers the issue of 
victim behaviour raised by the Millberry guidelines. 

In its advice to the Court of Appeal, the Panel suggested that in the context of 
marital rape there might be mitigation where the offender had been the subject of 
‘an unusual degree of provocation or stress’ created by his relationship with the 
victim.” The Court of Appeal in Millberry did not specifically endorse this advice, 
though there are several passages that are sufficiently vague to allow for such a 
mitigating factor: ‘[where] the offender is the husband of the victim there can, but 
not necessarily, be mitigating features that clearly cannot apply to a rape by a 
stranger’ and later: ‘It may also be the case where, while the offender’s conduct 
cannot be excused, the continuing close nature of the relationship can explain how 
a particular offender came to commit what is always a serious offence that is out of 
character.’** 

The Panel also considered other aspects of victim behaviour on the appropriate 
level of sentence. It took the view that the ‘extent of the offender’ s culpability 
inevitably differs from case to case, as it does in all other offences.” It identified a 
specific circumstance where this factor would be of relevance: in those cases in 
which the victim had consented to some degree of familiarity and the offender had 
ignored the victim’s non-consent to intercourse. According to the Panel the rapist 
in these circumstances is less culpable than if ‘he had intended to rape the victim 
from the outset’. It also recommended that the ‘sentence adjustment in such a case 
should, we think, be relatively small.’*° The explicit linking of culpability to the 
pre-planning of rape is important, as is the clear statement that this ‘is not to 
say that any responsibility for the rape attaches to the victim’ (emphasis in 
original).>” In other words, reduced culpability relates to the offender’s mental 
state, not to the behaviour of the complainant. The court in Millberry agreed with 
this advice.*® 

The use of reduced culpability in this way should, it is submitted, be limited to a 
very narrow class of cases, otherwise there is a danger that the behaviour of 
victims will be used to mitigate sentence where there is no reduced culpability. For 








51 For discussion of a case in which a woman was raped whilst hitch-hiking was told by the trial 
judge that she was ‘guilty of a great deal of contributory negligence,’ see Scraton and Gordon, n 
1 above, 155 and A. Johnson, ‘In the tradition of howlers from the bench,’ The Guardian 1 
December 1988, 2. In the context of incest cases victim blaming attitudes have also been in 
evidence: C. L. Mitra, ‘Judicial Discourse in Father-Daughter Incest Appeal Cases’ (1987) 15 
International Journal of the Sociology of Law 121. 

52 The Panel stated: ‘There was a recognition by some of the research participants that marital 
rape could sometimes reflect problems within the marital relationship, for which both parties 
might bear some responsibility ... The Panel accepts that, in the context of a relationship 
breakdown, the offender may have been subject to an unusual degree of provocation or stress; 
but the use of force, whether premeditated or not, is never an appropriate reaction. The 
presence or absence of such factors, and the degree to ‘which they mitigate the offence, will need 
to be considered on a case by case basis’: n 2 above, para 25. For discussion of this specific 
point, see P. Rumney, ‘Rape Sentencing’ New Law Journal August 16, 2002, 1282. 

53 n 7 above, para 13. 

54 ibid para 26. While the Court of Appeal appeared to link this statement to a particular factual 
scenario, it remains to be seen whether subsequent judicial usage will develop other 
explanations for sexual violence arsing out a continuing close relationship. For the full passage 
see note 67 below and accompanying text. 

55 n 2 above para 45. 

56 ibid. 

57 ibid. 

58 n 7 above para 14. 
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example, a man may befriend or agree to some level of intimacy with his victim 
with the intention of committing rape.” ? In such circumstances it would be 
entirely inappropriate for a reduction in sentence. However, it may be difficult 
for the courts to identify such cases so this mitigating factor must be applied 
with care. 

Under the rather misleading label of ‘the victim’s behaviour’ the court in 
Millberry also endorsed the distinction that was made in the case of M® between 
a husband who rapes his estranged wife by breaking into her, home and a rape that 
occurs whilst the couple are still occupying the same bed.°' In M a woman had 
decided that she wanted to end the relationship with her husband. In previous 
weeks she had rebuffed his attempts to have intercourse on two occasions. On the 
night of the rape she had told her husband that the marriage was over and he went 
out drinking. Later he returned home, got into bed with his wife and again was 
told that she did not want intercourse. On this occasion, however, he raped her. 
The husband immediately expressed remorse for what he had done and admitted 
his actions to the police. The three-year, sentence imposed at first instance was 
reduced to eighteen months on appeal.® In so doing Lord Taylor CJ failed to 
identify any factors that might be seen to aggravate this offence. This includes the 
fact that the wife had clearly and repeatedly communicated her wish not to have 
intercourse; the breach of trust inherent to this type of offence and, the related 
point that despite the lack of forced entry into the house, the victim should have 
been able to expect to be safe in her own home.® 

The main problem, however, with the approach of the court in M is that Lord 
Taylor appeared to, take the absence of certain aggravating factors, as reasons to 
mitigate sentence.™ Billam provided no authority for this, yet Millberry has, 
perhaps unintentionally, endorsed this approach. It is worth considering for a 
brief moment the implications of such an approach if it were to be adopted more 
widely. It would allow for mitigation in virtually all cases, however grave, because 
it is highly unlikely that any case is going to contain all the aggravating factors 
listed in Millberry. A judge following the M approach can then identify the 
aggravating factors not present in the case under consideration and cite them as a 
reason to mitigate sentence. One other point is worthy of mention. In Millberry it 
was stated that the 18 months sentence in M would, under the new guidelines, 





59 Lees, above n 42 above ch 6. 

60 (1995) 16 Cr App R (S) 770. 

61 n 7 above para 15-16. 

62 Lord Taylor CJ stated: ‘there is a distinction between a husband who is estranged from his wife 
and is parted from her and returns to the house as an intruder either by forcing his way in or by 
worming his way in through some device and then rapes her, and a case where, as here, the 
husband is still living in the same house and, indeed, with consent occupying the same bed as his 
wife. We do not consider that class of case is as grave as the former class’: n 60 above, 772. It 
was not explained why these two scenarios could not be dealt with by treating the situation 
involving the husband-intruder as attracting an eight-year starting point and the other as a case 
involving a five-years starting point. This approach would have avoided the need for the Court 
of Appeal to manufacture mitigating factors in M in order to differentiate the two situations: 
see n 64 below and accompanying text. 

63 This is a point that has been recognised by the courts in at least one jurisdiction. In the 
Canadian case of Gleason Stuart TCJ stated that: ‘... the aggravating circumstances of the 
sexual assault against a person sharing the same home would generally ... involve a breach of 
trust. Someone who shares the same home has won the victim’s trust and is given access to the 
privacy and protection of the victim’s home’: (1987) 1 YR 106, cited by the Law Commission in 
its Working Paper No. 116, Rape in Marriage (London: HMSO, 1990) para 2.6. 

64 For example, the absence of additional violence during the rape and the short duration of the 
intercourse appear to have been taken as mitigating factors: n 60 above, 772. 
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‘only be appropriate in a minority of cases where the impact upon the victim 
had not been great.’ The court also stated that if the facts of M were decided 
today then a sentence of three years’ imprisonment would not be viewed as 
excessive.© 


3. Minimising culpability and ignoring the dangers of 
non-Stranger rape 


The Court of Appeal in Millberry further expanded on the circumstances where 
non-stranger rape might be the subject of mitigation when it stated: 


‘There are, however, differences of emphasis because of the need to recognise that where 
there is a relationship the impact on a particular victim can still be particularly serious. In 
other cases that may not be the situation because of the ongoing nature of the relationship 
between the offender and the victim. In such a situation the impact on the victim may be less. 
It may also be the case where, while the offender’s conduct cannot be excused, the continuing 
close nature of the relationship can explain how a particular offender came to commit what is 
always a serious offence that is out of character. There can be situations where the offender 
and victim are sharing the same bed on a regular basis and prior to retiring to bed both had 
been out drinking and because of the drink that the offender consumed he failed to show the 
restraint he should have. It would be contrary to common sense to treat such a category of 
rape as equivalent to stranger rape as, on one interpretation of the research material, the 
panel could appear to be suggesting.’ 


It is worth considering this description in light of Finkelhor and Yllo’s ‘sanitary 
stereotype’ discussed earlier. The reference to rape by a drunken partner 
recognises no violence, pain or suffering and the neutrality and blandness of the 
language used is illustrated by reference to the rapist failing ‘to show the restraint 
he should have.’ The court’s hypothetical also raises more questions than 
it answers. For example, what is the evidence that alcohol consumption makes it 
more difficult for a man to control his sexual urges? Might the rapist’s behaviour 
be more appropriately attributed to his attitude toward women or to a view that 
he was entitled to intercourse irrespective of his partner’s wishes? Could the 
same reasoning also apply to rape between strangers, where a man who is drunk 
comes across a woman and rapes her because he ‘failed to show the restraint he 
should have?’ Why is the fact they the victim and offender share the same bed 
apparently a matter of mitigation? 

The use of intoxication as a mitigating factor in sentencing is presumably based 
on the assumption that the offender may be able to exercise less self-control when 
intoxicated and is therefore less culpable. Yet the Court of Appeal does not 


65 n 7 above, para 16. One might query how the court came to this conclusion. The five year 
starting point set out in Millberry might be reduced on the grounds that pleaded guilty to the 
offence and so did not require the victim to give evidence in court: n 7 above, paras 27-28. 
Otherwise, what are the mitigating factors to justify a sentence of three years or even 18 months, 
unless as noted earlier, one includes the absence of some aggravating factors in mitigation? One 
might also ask how this scenario could fit within a sentencing range of 18 months to three years 
when the breach of trust in such cases has now been recognised by Millberry? These are 
questions that are left unanswered by Millberry, but they remain of central importance if we are 
to be convinced that scenarios such as the one in M are to be treated with appropriate 
seriousness by the Court of Appeal. . 

66 n 7 above para 16. 

67 ibid para 26. 

68 n 34-35 above and accompanying text. 

69 For discussion, see N. Groth, Men Who Rape (New York: Plenum Press, 1979). 
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substantiate such a link. If there are strong policy reasons for using voluntary 
intoxication as a mitigating factor in sentencing, and in particular, singling out 
cases of non-stranger rape, then those arguments should be articulated. Reference 
to ‘common sense’ simply does not suffice in providing justification, guidance, or a 
limit on the use of this factor in the exercise of judicial discretion. The other 
weakness with this approach is that the courts have ascribed to men an inability to 
control their sexual urges in a range of circumstances such as when intoxicated or 
sexually frustrated. This however, may emphasise the danger posed by such men 
to women.”? Interestingly, this increased danger relates directly to the third 
dimension of the offence of rape, as identified by the Panel and endorsed by 
Millberry. That is, the ‘level of risk proposed by the offender to society.””! Yet in 
its reference to intoxication Millberry makes no reference to this third element. 
The use of alcohol as an explanation for rape is not unique to Millberry.” In 
the last decade the Court of Appeal has developed a range of explanations for the 
occurrence of some acts of sexual violence, which operate to reduce men’s 
culpability, when the factual situations under consideration could equally favour a 
less generous interpretation. In Diggle”? the appellant had attempted to rape a 
woman with whom he had spent the evening at a dance. Prior to the attempted 
rape the appellant and his victim returned from the dance to a friend’s flat with the 
appellant who agreed to sleep on a sofa. The victim had not agreed to have any 
sexual contact with the appellant and having fallen asleep awoke to find the 
appellant attempting intercourse. On Diggle’s appeal against a three year sentence, 
Evans LJ stated that: ‘If he had not had so much to drink he would not have 
reacted as he did, but the alcohol released his inhibitions which otherwise would 
have held him in check ... The restraint which normally he exercised was 
overcome by alcohol.’ In other cases the underlying view that men may rape 
because of difficulties in controlling their sexual urges is assumed, without any 
consideration of counter-evidence. In the cases of Mills”? the appellant had raped 
a former girlfriend. He had visited her at home, whilst in her bedroom she 
undressed in order to have a bath; he began to argue with her, forced her to engage 
in oral sex, threatened to kill her and then raped her. Woolf LJ stated: ‘[The 





70 See n 71-85 and accompanying text. Some studies also identify another significant linkage 
between rape and alcohol. In an analysis of rape cases in Philadelphia Amir found that 
‘a significant association exists between the presence of alcohol in the offender only and the 
infliction of brutal beating upon the victim’: M. Amir, Patterns in Forcible Rape (London: 
University of Chicago Press, 1971) 103. While the research findings are mixed, a number of 
studies suggest that there may be a link between intoxication and an increased likelihood of 
committing rape or there being additional violence during rape: M. Testa, ‘The impact of men’s 
alcohol consumption on perpetration of sexual aggression’ (2002) 22 Clinical Psychological 
Review 1239; A. Abbey et al., ‘Sexual assault and alcohol consumption: what do we know about 
their relationship and what types of research are still needed?’ (2003) Aggression and Violent 
Behaviour|. Of course, where an intoxicated rapist does commit additional violent acts during 
an attack this can be taken into account as a distinct aggravating factor. However, this does not 
entirely deal with the issue of intoxication. Because of the suggested links between intoxication 
and rape one might ask whether, as a matter of policy, the courts should not be taking a tougher 
line on the basis of the risk such offenders pose to society. This may be particularly appropriate 
where the offender has a history of aggression or violence when intoxicated. 

71 n 7 above, para 8. 

72 There is little doubt that a significant number of rapes are committed by males when 
intoxicated: Warshaw, n 81 below, 43-45. The issue here however, is whether it should be 
deemed a mitigating factor in sentencing, and whether intoxication should be given the 
prominence it is given in cases where there are other, arguably more credible explanations for 
sexual violence. 

73 (1995) 16 Cr App R (S) 163. 

74 ibid 166. 

75 (1988) 10 Cr App R (S) 369. 
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appellant] said ... which is no doubt absolutely true — that he had not gone to. the 
house intending to rape her, but had lost control in his sexual excitement.’”® In 
Maskell” the appellant’s sentence of four years’ imprisonment was reduced to one 
of three years. In so doing Hutchison J observed: ‘[he], it is clear, found that 
deprivation imposed by the separation, both in general terms and in terms of his 
sexual desires, a considerable hardship.” Yet analysis based upon research that 
has examined why men rape may provide alternative interpretations that are at 
least as credible as those offered by the Court of Appeal in cases such Diggle, Mills 
and Maskell. 

In Diggle it was claimed that the rape has occurred as a result of drunkenness, 
yet Diggle’s attitude toward women bears a close resemblance to those of men 
who, irrespective of drunkenness, believe that they are entitled to intercourse and 
have little concern for the wishes of sexual partners or women generally.’”? This 
also fits with one of Diggle’s admissions to the police and perhaps also his 
previous behaviour.*° Indeed, the court noted that Diggle showed no remorse for 
his behaviour: ‘Even after conviction and even while still maintaining that he was 
and is innocent, the appellant could have some regard to her feelings and could 
express his remorse to her and to the court. He has not done so.”*! His attitude 
towards women and society were described by Evans LJ as ‘unconventional and 
somewhat disturbing’ and the trial judge told Diggle that: “Your attitude to 
women leaves a great deal to be desired.’** In Maskell it could be argued that the 
rape resulted from Maskell’s attempt to gain control of a failed relationship and 
punish his partner, to satisfy his sense of entitlement or to assert ownership over 
‘his’ partner.’ Such attitudes appear common amongst men who rape their wives 
and suggest that these men may pose a particular danger to individual women. 
Finally, the claim by the court in Mills that the rape occurred as a result of a loss 
of sexual control can be viewed in light of the literature that details the extent of 





76 ibid 370. 

77 (1991) 12 Cr App R (S) 638. 

78 ibid 639. It is not entirely clear what impact, if any, the issue of intoxication had on the decision 
to reduce sentence in this case. The appellant’s ‘alcohol problem and the effect that that had’ 
was cited in mitigation by the defence, along with a range of other personal circumstances 
including the death of his father and the fact that he had lost his job (at 640). Hutchison J did 
refer to the ‘circumstances of hardship and difficulty that affected the appellant,’ though this 
PN not appear to have been the main basis for reducing sentence from four to three years’ (at 

41). 


79 D. Scully, Understanding Sexual Violence — A Study of Convicted Rapists (London: Unwin 
i 1720) See also R. Warshaw, I Never Called it Rape (New York: HarperPerennial, 
1994) ch 6. 

80 During a police interview Diggle said: ‘I spent £200 on her. Why can’t I do what I did to her?’ In 
addition, a few months earlier he ‘had been dismissed from his job with a health authority after 
he was fined by Manchester City magistrates for harassing a woman on a train ...’ (Lees, n 42 
above, 89-91). Similarly in M a focus on the appellant’s intoxication may obscure the fact that 
he believed he had a right to intercourse, whether his wife agreed or not: n 83 below. The 
research literature suggests that such attitudes are common amongst rapists: S. Levine and J. 
Koenig, Why Men Rape — Interviews with Convicted Rapists (London: W.H. Allen, 1982) and 
Scully, ibid. 

81 ibid 168. 

82 ibid 166. 

83 Similarly in M, while the appellant was raping his wife, he told her several times: “You can’t 
deny me my rights as a husband.’ It was also claimed, apparently in mitigation, that he was 
jealous of his wife’s interest in another man (n 60 above, 771, 772). See also: Groth, n 69 above, 
25-42. See Finkelhor and Yilo, n 34 above, 70-77. Russell, n 48 above, chs 16 and 17. 

84 See for example, the interviews of men who admitted wife rape that were conducted by 
Finkelhor and Yllo, n 34 above, ch 4 and Groth, n 69 above, ch 2. In her interviews with victims 
of marital rape Russell has found that some men will rape their wives when the relationship has 
come to an end or sometimes after a divorce: n 48 above, ch 17. 
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sexual assault during relationship breakdown.* His behaviour also closely fits 
with what Groth has described as the ‘power rapist.” 


4. Rendering invisible the breach of trust in cases of non-stranger rape 


In discussing non-stranger rape the-Panel also considered the importance of 
breach of trust. It has been argued elsewhere that the Court of Appeal has failed to 
take account of the breach of trust involved in many cases of non-stranger_ rape 
and that this factor should be explicitly recognised in the sentencing process.* 1 The 
Panel accepted the need to recognise the ‘inherent’ breach of trust involved in non- 
stranger rape and that it was this breach that made {elationship and acquaintance 
rape equally serious to cases involving strangers.*® On this basis however, the 
Panel thought it ‘unfair’ to count breach of trust in these circumstances as a 
specific aggravating factor.*® This was a view endorsed by Millberry.? 

This approach, however, can be doubted. Those who argue that the breach of trust 
arising from a relationship or marriage should count as an aggravating factor do so 
on the basis that stranger and non-stranger rape are in all other respects of equal 
seriousness. In contrast, the Panel clearly took a different view. That is, 
non-stranger rape requires an additional factor, specifically, a breach of trust 
to make it as serious as stranger rape. But what is the missing element, which 
means breach of trust in cases of non-stranger rape only makes it of equal 
seriousness to stranger rape? Is the victim of non-stranger rape less traumatised, 
fearful or violated by a rapist she knows, as compared with a rapist whom she does 
not know? This point can be illustrated by reference to the following hypothetical: 

A man breaks into a flat and rapes the female occupier. During the rape he beats 
his victim and also subjects her to additional sexual indignities. In situation A the 
Tapist is a stranger. Following Millberry this case possesses three aggravating 
factors that should result in an eight-year starting point.”! In situation B the facts 
are identical except that the rapist is the woman’s boyfriend. The only difference 
between these two situations is that in B, the rape represents a serious breach of 
trust.” This is a factor absent from situation A. According to the Panel and 








85 On examining the literature it is found that relationship breakdown is a particularly dangerous 
time for women: assault, rape and murder are more likely to occur on separation or divorce 
than at other times (Russell, n 48 above, chs 20-21). Russell notes: ‘It is quite common, for 
example, for estranged husbands to try to get their wives back by raping them’ (n 48 above, 
243). Finkelhor and Yllo found that ‘over two thirds of the women in our sample were raped in 
the waning days of a relationship, either after previous separations or when they were making 
plans to get out’ (n 34 above, 25). Such an analysis might also be applied to M and Maskell. 

86 Groth describes the power rapist thus: ‘The assault may be triggered by what the offender 
experiences to be a challenge by a female or a threat from a male, something which undermines 
his sense of competency and self-esteem and activates unresolved feelings of inadequacy, 
insecurity and vulnerability. He attempts to restore his sense of power, control, identity, and 
worth through his sexual offense’: n 69 above 30-31. For an explanation of why ‘the behaviour 
of Mills fits within this description, see Rumney, n 3 above, 252-253. 

87 Rumney, n 3 above. 

88 n 2 above, paras 38-39. 

89 ibid para 39. 

90 n 7 above paras 25-26. 

91 ibid paras 31-32. 

92 As such the rape may have a particularly long-lasting psychological impact upon the victim. 
For discussion see B. L. Katz, “The Psychological Impact of Stranger versus Nonstranger Rape 
on Victims’ Recovery,’ in A. Parrot and L. Bechhofer (eds.), Acquaintance Rape: The Hidden 
Crime (New York: John Wiley, 1991). For similar results in the context of marital rape see 
Ta a above. ch 14. See also the results of the Panel’s commissioned research: n 14 
above : 
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Millberry, however, these two cases should generally be treated as identical given 
that the breach of trust merely results in stranger and non-stranger rape attracting 
the same starting point.” 

In contrast to this approach it is important to explain the case for treating 
breach of trust as a distinct aggravating factor in sentencing. The first reason is 
that Millberry recognises breach of trust in other cases as distinctly aggravating. 
Millberry states that an eight-year starting point is appropriate where the ‘offender 
is a person in whom the victim has placed his or her trust by virtue of his office or 
employment (for example, a clergyman, an emergency services patrolman, a taxi 
driver, or a police officer).’** One could view this position as anomalous: a taxi 
driver who rapes a passenger whom he met for the first time ten minutes 
before will be rightly deemed to have committed an aggravated offence which 
attracts an eight year starting point. By contrast a case in which a woman is raped 
by a man she has known, loved and trusted for years will, with no other 
aggravating factors, attract a five-year starting point.” Secondly, the breach of 
trust that non-stranger rape represents is a distinct, additional and ultimately 
unique harm that is not present in cases of stranger rape and arguably is at least as 
significant | as that involved in cases involving taxi drivers, police officers or 
patrolmen.”° Repeated studies suggest that acquaintance rape tends to be traumatic 
or have longer-terms effects than rape by a stranger. For example, in a British 
study of 116 rape victims it was found that ‘[wlomen raped by acquaintances 
found the experience even more difficult to come to terms with than those raped 
by strangers. They felt betrayed — not just be the men but by their own judgment. 
It also made them more fearful or men generally, since they no longer knew 
whom, to trust.” 

The Panel’s commissioned study of public attitudes to non-stranger rape 
emphasised the complex relationship between breach of trust and appropriate 
sentencing levels. Some participants for example, noted that the severity of the 
breach of trust would depend upon the length of time the victim and assailant 
have known each other.”® In addition, the aftermath of non- stranger rape can be 
influenced by such factors as the degree of trust a victim placed in the offender or 
their degree of familiarity, prior to the rape.’ Such factors mean that cases of 
non-stranger rape, as with cases of stranger rape, will have to be sentenced on a 
case-by-case basis. The nature and perhaps quality of the relationship may have a 
bearing on sentencing decisions in the context of breach of trust. So for example, it 
might be the case that a rape committed by a man on a woman with whom he has 


93 n 7 above para 25. 

94 ibid para 20. 

95 This also assumes that the court does not find any mitigating factors as has been the practice in 
many cases of non-stranger rape. For discussion see Warner and Rumney, n 3 above. 

96 The approach of Millberry on the issue of breach of trust fits within the analytical themes 
identified earlier. Recognising the breach of trust inherent in non-stranger rape, while at the 
same time diminishing its significance, provides a clear example of the legal process ‘obscuring’ 
and ‘disqualifying’ women’s experiences of non-stranger rape. Further, this specific issue 
emphasises the complex ways in which women’s experiences are sometimes disqualified in order 
to favour the interests of men (Smart, note 32 above, 35). While a woman’s claim of rape being 
accepted by the legal process is a pre-requisite of sentencing, defendants are able to benefit from 
an unjustifiably lower sentencing regime that fails to fully recognise the harms of non-stranger 
rape. 

97 Lees, n 42 above 17. 

98 n 14 above 48. 

99 Katz, n 92 above 259. 


882 © The Modern Law Review Limited 2003 





November 2003] The Construction of Non-Stranger Rape 


lived for several years will be seen as a more significant breach of trust,'°° than in a 
case where a woman is raped by an acquaintance she has not seen in six months. 


Conclusion 


There is little doubt that M: illberry goes some way in breaking from the past by 
explicitly recognising the seriousness of non-stranger rape.'°! Yet while there are 
signs of progress, the Court of Appeal has not entirely broken free from earlier 
constraints and approaches. Judicial visions of non-stranger rape continue to be 
obscured and distorted by conceptions of harm and seriousness that fail to 
consider the full range of impacts experienced by rape victims. In some respects 
things have even worsened, Millberry has focused attention on a range of new 
mitigating factors that are of dubious credibility. Furthermore, the Panel and 
Millberr y have left entirely untouched some other highly questionable sentencing 
practices.'° 

In defence of Millberry one has to recognise that the Court of Appeal has issued 
general guidance and could not be expected to explore every possible eventuality. 
It is the case however, that one should still be able to expect an informed and 
coherent set of guidelines. This is of particular importance precisely because an 
informed approach to cases of non-stranger rape will require the challenging of 
deeply engrained judicial attitudes and sentencing practices. Such a process would 
assist judges who are faced with significant dilemmas in trying to ensure 
consistency in the application of guidelines,'© 1021008 with the challenges that 
individual cases of non-stranger rape may pose.'* Millberry rightly warns judges 
against a mechanistic application of the guidelines so as to avoid unduly severe or 





100 Such an approach would be a reversal of that taken by the Court of Appeal in Attorney-General’s 
Reference No. 7 of 1989 (Thornton) (1990) 12 Cr App R (S) 1. 

101 See nn 27 and 28 above and accompanying text. 

102 The first area of concern is in the sentencing of men who rape prostitutes. In the past the Court of 
Appeal has mitigated sentence on the basis that ‘the hurt that [the victim] may suffer as a result of 
the rape is to some extent different from that of another woman who would only be prepared to 
have sexual intercourse with a man she knows and respects’: Cole and Barik (1993) 14 Cr App R 
(S) 764, 765. Such a view, however, does not accord with the experience of prostitutes who have 
been raped: G. Coss, ‘Hakopian’s Case — Chastity! What Crimes are Committed in Thy Name’ 
(1992) 16 CLJ 160. The second area of concern relates to the response of the judiciary to cases of 
non-stranger rape where there is an attempt by the victim to withdraw the allegation or ask for 
leniency in sentencing. The practice of some judges in treating such occurrences as meaning that 
the victim suffered a lesser degree of trauma appears to rest on weak foundations. For discussion 
see: Warner, n 3 above, 604-611. 

103 The multiplicity of factors that judges have to consider in the sentencing process is not limited to 
cases of rape. See for example, a recent study on sentencing in cases of domestic burglary which, 
like rape, has been the subject of advice from the Sentencing Advisory Panel and has led to 
changes to guidelines issued by the Court of Appeal: M. Davies and J. Tyrer, ‘“‘Fillling in the 
Gaps” — A Study of Judicial Culture: Views of judges in England and Wales on sentencing 
domestic burglars contrasted with the recommendations of the Sentencing Advisory Panel and 
the Court of Appeal Guidelines’ [2003] Crim LR 343 (noting that judges have to consider a range 
of factors in sentencing which include ‘statutory constraints, criteria and requirements, appellate 
decisions, guideline cases, skills acquired in training, experience from their many years in the 
courts, the knowledge base derived from case files, pre-sentence reports and other information 
made available to them,’ at 264). 

104 See for example, the dilemmas faced by judges in dealing with cases where the victim either 
attempts to withdraw her allegation of rape or pleads for leniency during the sentencing process: 
Warner, n 102 above and Rumney, n 3 above, 262-263. 
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lenient sentences.!°° Such flexibility, however, must not allow for the denigration 
of non-stranger rape. Rather, it requires the judiciary to acknowledge past 
mistakes and develop a more informed approach to sentencing in the future. 














105 n 7 above, para 34. 
106 At the time of writing the Court of Appeal had in its first post-Millberry decision also 


emphasised the importance of deterrence in the imprisonment of rapists and other sex offenders: 
Attorney General's References (Nos 120, 91 and 119 of 2002) [2003] 2 All ER 955, 958. This is a 
factor that might also be considered in the context of the cases discussed in section three above. 
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‘If Thy Right Eye Offend Thee, Pluck it Out’: 
Rv BBC, ex p ProLife Alliance 


Andrew Geddis*™ 
Introduction 


In R v British Broadcasting Corporation, ex p Prolife Alliance,' the House of Lords 
allowed an appeal by the British Broadcasting Corporation (BBC) against an 
earlier Court of Appeal ruling that the BBC—as well as the independent 
broadcasters—acted unlawfully in refusing to screen a proposed party election 
broadcast (PEB) on behalf of the Prolife Alliance prior to the 2001 general 
election.” Following the Court of Appeal’s judgment, I raised some questions as to 
the reasoning employed therein, as well as the conclusion it reached.’ The release 
of the Lords’ reasoning reveals a majority of that body found at least some of this 
criticism was warranted.* This article first reviews the various judgments issued by 
the Appellate Committee. It then considers some wider comments made by Lord 
Hoffman on the issue of how the European Convention on Human Rights should 
be applied to the case. Finally, I venture a few thoughts on what consequences the 
decision may have for the general issue of how the UK currently regulates political 
broadcasting. 


The background to the appeal 


The particulars leading to the Lords’ hearing the Prolife Alliance case are 
recounted in my earlier treatment of the Court of Appeal’s decision,’ as well as in 
the judgments of Lord Hoffman and Lord Walker of Gestingthorpe.° To recount 
these in brief; prior to a general election, UK broadcasters distribute airtime to 
qualifying political parties for the purpose of screening PEBs.’ Given the 
otherwise extremely tight restrictions on the direct use of the broadcast media for 
political ends—the screening of ‘any advertisement which is inserted by or on 
behalf of any body whose objects are wholly or mainly of a political nature,’ or 








* Senior Lecturer, Faculty of Law, University of Otago, New Zealand. 


1 [2003] UKHL 23. [2003] 2 All ER 977. 

2 R (on the application of Prolife Alliance) v British Broadcasting Corporation [2002] EWCA Civ 
297; [2002] 2 All ER 756 (CA). 

3 A. Geddis, ‘What Future For Political Advertising On The United Kingdom’s Television 
Screens?’ [2002] PL 615. See also J. Rowbottom, ‘Freedom of Expression in Election Campaigns’ 
(2002) 152 New Law Journal 679. 

4 See n 1 above, at paras. 15 (per Lord Nicholls, with Lord Millet concurring); 50—51 (per Lord 
Hoffman); 137 (per Lord Walker). 

5 See Geddis, n 3 above, 617—620. 

6 See n | above, at paras 23—46; 101-115. 

7 Independent broadcasters are required to provide such time by the Broadcasting Act 1990, s 36(1). 
The BBC is under no express legal obligation to do so, but provides the time as a part of its 
general obligation to provide a ‘public service for disseminating information, education and 
entertainment.’ See Agreement with the Secretary of State for National Heritage, Cm 3152 (1996), 
at para 3(2)(a) (BBC Agreement); putting into effect the BBC’s obligations under the Royal 
Charter for the Continuance of The British Broadcasting Corporation, Cm 3248 (1996). 
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which ‘is directed towards any political end,’ is prohibited’—this PEB scheme 
provides the only means by which a political party may directly access the 
broadcasting resource for campaigning purposes. 

Before the 2001 election, the ProLife Alliance nominated the six candidates in 
Wales necessary to qualify for the screening in that territory of a single PEB of 
four minutes and forty seconds duration. The Prolife Alliance then submitted its 
advertisement, which primarily consisted of footage depicting ‘the products of a 
suction abortion: tiny limbs, bloodied and dismembered, a separated head, their 
human shape and form clearly recognisable.” The representatives of all the 
terrestrial broadcasters refused to screen this PEB on the grounds that these 
images breached the legally mandated taste and decency obligations governing the 
content of all programmes that each broadcaster may screen.!° Prior to election 
day, a judicial review of this decision was refused by Scott Baker J, as he 
concluded that the broadcasters’ had balanced the Prolife Alliance’s right to 
freedom of political expression against their taste and decency obligations in ‘an 
entirely responsible way.’ 

Following the election, the Court of Appeal unanimously overturned Scott 
Baker J’s decision, and declared that the broadcasters’ refusal to screen the 
ProLife Alliance’s original PEB was unlawful. Sir John Laws assessed the issue in 
terms of the ‘proportionality’ of the broadcasters decision, before finding they had 
failed to , give proper weight to the Prolife Alliance’s “common law right’ to free 
speech.'? In his words: 


The common law requires that the freedom of political speech to be enjoyed by an accredited 
party at a public election, most especially a general election, must not be interfered with save 
on the most pressing grounds, and such grounds will very rarely be shown by appeal to 
considerations of taste and decency alone. The [broadcasters’ taste and decency obligations] 
have to be read conformably with this principle. ° 


In my earlier treatment of the Court of Appeal’s decision, I had suggested that the 
effect of this approach was to improperly conflate the broadcasters’ obligations as 
rule appliers with the role of Parliament and the Secretary of State for National 
Heritage as rule-makers.'* Anxious to clarify the precise nature of its legal 
obligations, and perhaps stung by Sir John Law’s express categorisation of its 
actions as ‘censorship,’ '> the BBC chose to further appeal the matter to the House 
of Lords. 





8 Broadcasting Act 1990, ss 8(2)(a)(i); 92(2)(a)(i). For the breadth of communications covered by 
this ban, see R v Radio Authority, ex p Bull [1997] 2 All ER 501 (CA); discussed in J. Stevens and 
D. J. Feldman, ‘Broadcasting advertisements by bodies with public objectives, judicial review, and 
the influence of charities law’ [1997] PL 615. While it is not subject to this legislation, the BBC is 
barred from screening any paid advertising; see BBC Agreement, n 7 above, at para 10.10. 

9 See n 2 above, 763 at para 16, 

10 Broadcasting Act 1990, s 6(1)(a) requires each independent broadcaster to ensure ‘that nothing is 
included in its programmes which offends against good taste or decency or is likely ... to be 
offensive to public feeling.’ The BBC Agreement, n 7 above, at para 5(1)(d), imposes the same 
requirement on the BBC. Because the differing source of each obligation was considered to be 
irrelevant by the House of Lords—see n 1 above, at paras 1; 23; 105-106—the term ‘taste and 
decency obligations’ will be used to refer to both generally. 

11 R (on the application of ProLife Alliance) v British Broadcasting Corporation [2001] EWHC 
Admin 607, at para 40. 

12 See n 2 above, 774-775. 

13 ibid, 775 at para 44. See also Simon Brown LJ’s comments at ibid, 779.at para 63. 

14 Geddis, n 3 above, 622 (emphasis in the original). 

15 See n 2 above, 774. 
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The primary question in the House of Lords 


By a four-to-one majority, the Lords overturned the Court of Appeal’s ruling on 
the issue on appeal: viz, that the broadcasters had applied their taste and decency 
obligations to the ProLife Alliance’s PEB in an unlawful manner. Lord Nicholls of 
Birkenhead—in a decision which Lord Millett also adopted, despite being ‘for a 
long time of the contrary view’’°—was at pains to point out that the case really 
revolved around a quite simple question: ‘should the court, in the exercise of its 
supervisory role, interfere with the broadcasters’ decisions that [their taste and 
decency obligations] precluded them from transmitting the programme proposed 
by ProLife Alliance?!” This primary question was distinct from a more 
fundamental inquiry; ‘whether the content of party broadcasts should be subject 
to the same [taste and decency obligations] as other programmes.’!* And because the 

ProLife Alliance had expressly accepted that the application of the broadcasters’ 

taste and decency obligations to PEBs is not of itself an infringement of the 
Convention’s article 10 guarantee of freedom of expression, it was unnecessary to 
decide this latter issue in order to resolve the appeal.!? 

Once the two issues were separated in this nianner, the case was able to be 
treated as a relatively straightforward review of the ‘reasonableness’ of the 
broadcasters’ application of their taste and decency obligations. Lord Nicholls 
found that, ‘even on the basis of the most searching scrutiny,’”° there was nothing 
to suggest that the broadcasters had applied an inappropriate standard when 
assessing the proposed PEB against their obligations.?! Therefore, he concluded 
that the Court of Appeal ‘fell into error’ by not observing the basic distinction 
between the above two questions, thereby; ‘re-writing, in the context of party 
broadcasts, the content of the [taste and decency obligations] imposed by 
Parliament on broadcasters.” Challenging Parliament’s decision in this fashion 
would require a full review of the compatibility with the Convention of requiring 
the broadcasters to apply their taste and decency obligations to PEBs, along with 
a possible declaration of incompatibility under the Human Rights Act 1998. 
However, as noted above, the ProLife Alliance was not seeking such a remedy, 
thus Lord Nicholls declined to pursue the question.” 

Lord Hoffman’s judgment also found that the Court of Appeal had erred in 
‘elidfing] the two stages by asking whether it was consistent with freedom of 
speech for the BBC to apply such [taste and decency obligations] at all.’* He then 





16 See n 1 above, at para 82. 

17 ibid. 

18 ibid, at para 9. 

19 ibid, at para 10. The ProLife Alliance had a purely tactical reason for accepting the general 
lawfulness of the broadcasters’ taste and decency obligations, insofar as these applied to PEBs. A 
finding that these obligations barred the screening of the ProLife Alliance’s proposed PEB, but 
that this consequence constituted an unlawful breach of its article 10 rights, could only result in a 
‘declaration of incompatibility’ being issued under the Human Rights Act 1998. Of greater utility 
to the ProLife Alliance would be a finding that these obligations, while lawful, were to be applied 
in a manner that still allowed it to screen its proposed PEB. 

20 ibid, at para 12. 

21 ibid, at para 13. A point to note is that the BBC had written to the ProLife Alliance on behalf of 
all the broadcasters, declaring the broadcasters had ‘taken into account the importance of the 
images to the political campaign of the ProLife Alliance’; but that the proposed PEB was not 
‘a case at the margin. We all regard it as a clear case in which it would plainly be a breach of our 
obligations to transmit this broadcast.’ See ibid, at para 44 

22 ibid, at para 15. Compare with Geddis, n 3 above, 622. 

23 On the basis that the appropriate government minister had not been given notice. See n 1 above, 
at para 15. 

24 ibid, at para 49. See also ibid, at para 50 (citing Geddis, n 3 above, 621). 
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chose to proceed with an investigation into the more fundamental question of 
whether this application of the broadcasters’ taste and decency obligations to 
PEBs is consistent with the Convention’s guarantee of freedom of expression.”° 
After answering this question in the affirmative, Lord Hoffman also found that the 
way the broadcasters had | applied these obligations to the ProLife Alliance’s PEB 
was entirely reasonable,”° and therefore he would have been prepared to adopt 
Scott Baker J’s original ruling as his own.”’ Lord Walker of Gestingthorpe’s 
judgment engaged in a long discussion of authority as to the appropriate degree of 
‘deference’ that a court should apply to the broadcasters’—as primary decision 
makers’—determination of the issue.”® This exercise concluded with the not overly 
helpful statement: ‘So the Court’s task is, not to substitute its own view for that of 
the broadcasters, but to review, their decision with an intensity appropriate to all 
the circumstances of the case.” After taking into account five ‘relevant factors,’ 
Lord Walker concluded that, although his opinion had fluctuated on the matter, ‘I 
do not think it has been shown that the broadcasters’ decision, even if viewed with 
some intensity, was wrong.’*? 

The only judgment to uphold the Court of Appeal’s decision was that issued by 
Lord Scott of Foscote. He too accepted that the question on appeal was a narrow 
one: ‘whether the rejection of the broadcasters of this particular programme . 
was a lawful application by the broadcasters of the conditions by which they were 
bound.” However, Lord Scott then found that no reasonable decision maker, 
paying due regard to the ProLife Alliance’s article 10 right to express their 
political views on abortion, could have interpreted the broadcasters’ taste jand 
decency obligations in a manner that prevented the PEB from being screened.*? In 
particular, the context of the programme being screened—a PEB; on behalf of a 
party vehemently opposed to abortion; screened during a general election 
campaign—should have caused the broadcasters to apply their taste and decency 
obligations in an extremely restricted fashion. Lord Scott went so far as to tacitly 
endorse the Court of Appeals’ view that the only grounds upon which a 
broadcaster could lawfully reject a PEB are the truth, or gratuitousness, of its 
contents.” Therefore, even though as a matter of fact the images used by the 








25 See 889-891 below. 

26 See n 1 above, at paras 78-81. Lord Hoffman attached ‘some importance’ to the fact that two of 
the main decision makers for the broadcasters were women, and that one of the main 
conti encice likely to be offended by the broadcast was women who have had abortions, ibid, at 
para 80 

27 ibid, at para 81. 

28 Including, perhaps with a degree of irony, the ‘four principles’ put forward by Sir John Laws in 
International Transport Roth Gmbh v Secretary of State for the Home Department [2002] EWCA 
Civ 158; [2002] 3 WLR 344, 376-378. 

29 Seen 1 ‘above, at para 139. 

30 ibid. These five factors were that the challenge was to a value judgment on the part of the 
broadcaster; that the decision was simply whether to accept or reject a PEB; that the broadcasters 
involved were of some experience and reputation; that the taste and decency obligations apply to 
all PEBs equally; and the ProLife Alliance was still able to use the broadcast medium to 
communicate its chosen text. 

31 ibid, at para 141. 

32 ibid, at para 92. 

33 ibid, at paras 94-95. 

34 ibid, at para 98; compare with n 2 above, 775 at para 44; 779 at para 63. However, as Lord 
Hoffman notes, these criteria really ‘have nothing to do with taste and decency. Both would 
require the [broadcasters] to exercise an editorial control over the political content of the 
broadcast which [they] expressly disavow. ... The [broadcasters] are neither entitled nor required 
to express a view on these matters.’ See n 1 above, at para 52. 


888 © The Modern Law Review Limited 2003 








November 2003] Rv BBC, ex p ProLife Alliance 


ProLife Alliance would have caused a large number of the viewing public to be 
offended or upset, this should not have been a relevant consideration for the 
broadcasters, as ‘the public in a mature democracy are not entitled to be offended 
by the broadcasting of such a programme.” 

With respect, this approach appears to me to replicate the mistake made by the 
Court of Appeal, and put too strained a construction on the plain wording of the 
broadcasters’ taste and decency obligations. Lord Scott’s comments really 
implicate not the broadcasters’ application of their legal obligations, but rather 
the decision of Parliament and the Secretary of State to make PEBs subject to 
these obligations in the first place. As such, his judgment really invokes the 
fundamental question of whether this latter decision is compatible with the 
Convention’s article 10 guarantee of freedom of expression. It is to this issue that 
I now turn. 


The more fundamental issue on appeal 


The ProLife Alliance’s acceptance that the general application of the broadcasters’ 
taste and decency obligations to PEBs is compatible with article 10 of the 
Convention caused four of the Lords to avoid addressing this issue expressly— 
although, as I have just suggested, Lord Scott’s judgment did so covertly. 
However, Lord Hoffman thought this acceptance was mere ‘lip service’, as the 
overall nature of the ProLife Alliance’s claim was ‘that the statute should be 
disregarded or not taken seriously.”*° Therefore, he chose to embark on a review 
of the general compatibility with article 10 of the Convention of applying the 
broadcasters’ taste and decency obligations to PEBs. 

To begin with, Lord Hoffman noted that as the Convention contains no general 
human right of access to a television channel,*’ the content of its article 10 
guarantee in this context simply is ‘a right not to have one’s access to public media 
denied on discriminatory, arbitrary or unreasonable grounds.” Therefore, the 
relevant question is not whether the ProLife Alliance has unjustifiably been 
prevented from communicating at election time,” but rather whether the 
broadcasters’ taste and decency obligations constitute a ‘discriminatory, arbitrary 
or unreasonable condition for allowing a political party free access at election time 
to a particular public medium, namely television.’ Lord Hoffman then claimed 
that for the broadcasters’ taste and decency obligations to pass this latter test, it 
must be shown either that they are neutral as between various viewpoints, or that 
any failure to be neutral between viewpoints can be ‘objectively justified.’*! Of 
course, the ProLife Alliance’s basic claim was that the taste and decency 
obligations were not such a ‘neutra?’ restriction. Even though they facially applied 
to any PEB screened by any party, the ProLife Alliance’s particular political 
objectives required it, alone of all the qualifying parties, to present its message in a 





35 See n 1 above, at para 98. 

36 ibid, at para 52. 

37 See X and the Association of Z v UK (1971) 38 CD 86; Huggett v UK [1996] EHRLR 84. 

38 See n 1 above, at paras 57—58. Lord Hoffman then cited Benjamin v Minister of Information and 
Broadcasting [2001] UKPC 11; [2001] 1 WLR 1040; Haider v Austria (1995) 83 DR 66; and 
Huggett v UK, n 37 above, in support of this proposition. 

39 Compare with Bowman v UK (1998) 26 EHRR 1. 

40 See n 1 above, at para 62. 

41 ibid, at para 63. Lord Hoffman then cited the ‘controversial’ European Court of Human Rights 
decision in VgT Verein Gegen Tierfabriken v Switzerland (2002) 34 EHRR 159. 
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manner that breached these conditions; and so it alone was prevented from 
broadcasting its PEB in the form it would otherwise have chosen. Therefore, the 
real issue was whether the discriminatory impact of the broadcasters’ taste and 
decency obligations could be objectively justified. 

In order to answer this question, Lord Hoffman conducted a proportionality 
review of the broadcasters’ taste and decency obligations. He began his review by 
noting that the ProLife Alliance only gained access to the broadcast medium 
through the PEB system; ‘because [the BBC and Parliament] consider that this 
[system] would advance the democratic interest in encouraging an informed choice 
at the ballot box.” However, the actual message broadcast by the ProLife 
Alliance was ‘quite unrelated’ to this overall aim of fostering an informed choice: 
it was strictly limited to the single issue of abortion; this was not a party political 
issue in the UK; and so the message was of immediate relevance only to the voters 
in the six Welsh constituencies in which the party stood candidates. Therefore, 
given the overall deliberative purpose behind the provision of PEBs at the time of 
a general election, the ProLife Alliance’s proposed PEB was only of limited value. 
The restricted benefits provided by this expression then had to be balanced against 
the rights of those viewing the broadcast media—what Lord Walker termed a 
citizen’s ‘right not to be shocked or affronted by inappropriate material 
transmitted into the privacy of his home.”4 To protect these viewers’ rights, 
Parliament could legitimately require those availing themselves of the PEB system 
to abide by certain conditions designed to protect the sensibilities of those who 
may view their broadcast message. Lord Hoffman pithily summed this point up as 
follows: ‘the Alliance had no human right to be invited to the party and it is not 
unreasonable for Parliament to provide that those invited should behave 
themselves.’* 

Finally, Lord Hoffman made some general comments about the degree of 
‘deference’ the courts ought to accord to Parliament’s decision to extend the 
broadcasters’ taste and decency obligations to cover PEBs.*° Rather than adopt 
the ProLife Alliance’s underlying contention that the right to free expression at 
election time mandates a particular ‘free market of ideas’ conception of speech*”— 
one in which electoral participants ought to remain free to express their policy 
proposals in a manner they judge will best work to convince those who view 
them—Lord Hoffman instead accepted that Parliament may require that 
broadcast election messages serve a more deliberative end. This preparedness to 
let Parliament, not the courts, determine which ‘vision’ of democracy should shape 
the legal ground rules under which an election will be held is, in the final analysis, 





42 See n 1 above, at para 66. 

43 ibid, at para 68. 

44 ibid, at para 123. See also ibid, at para 70 (per Lord Hoffman). The European Court of Human 
Rights has accepted this goal can provide a justification for limiting freedom of expression, as a 
part of ‘protecting the rights of others’ under article 10(2). See Wingrove v UK (1996) 24 EHRR 1; 
Chapman v UK (2001) 33 EHRR 399. See also R v Radio Authority, ex p. Bull, n 8 above. 

45 ibid, at para 73. 

46 ibid, at paras 74-77. Lord Hoffman actually expressed some disquiet at the use of the term 
‘deference’; instead saying that the issue involved the court deciding, as a matter of law, ‘which 
branch of government has in any particular instance the decision making power and what the legal 
limits of that power are.’ ibid, at para 75. See also ibid, at para 144 (per Lord Walker). For recent 
comment on this issue, see D. Nicol, ‘Are Convention Rights a no-go Zone for Parliament?’ [2002] 
P.L. 438; Lord Irvine of Lairg QC, ‘The Impact of the Human Rights Act: Parliament, the Courts 
and the Executive’ [2003] P.L. 308. 

47 Rodney A. Smolla, Free Speech in an Open Society (New York: Knopf, 1992), 221. I would 
suggest that Sir John Laws adopts such an approach in the Court of Appeal, see text to n 13 
above; as does Lord Scott’s judgment, see text to nn 33—35 above. 
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what separates Lord Hoffman’s approach from that apparent in the Court 
of Appeal.*® In the lower court, Sir John Laws proclaimed that the judiciary’s role as 
‘the constitutional guardian of the freedom of public debate’, and ‘the trustee of our 
democracy’s framework,” effectively empowered him to override the legislature’s 
decision as to how election campaigns ought to be conducted. Lord Hoffman’s tread 
iS more cautious, recognising that the conflicting interests in this area mean that 
‘majority approval is necessary for a proper decision on policy, ™® and so it should be 
left to Parliament to decide how these interests should be balanced. 


An as yet undecided question—the lawfulness of the ban on 
political broadcasting 


The ProLife Alliance’s tactical decision not to challenge the general application of 
the broadcasters’ taste and decency obligations to PEBs meant that the House of 
Lords was not required to finally decide this issue, and so Lord Hoffman’s 
comments on the matter remain obiter in nature. However, his analysis does lay 
down a blueprint for approaching the related question of whether political 
advertising per se can be barred from the broadcast media.” As noted at the 
outset of this article,” the extremely broad wording of the prohibition on allowing 
the broadcast of advertising for ‘political’ purposes effectively closes this 
communication route to groups such as the ProLife Alliance. Parliament has 
recently passed legislation that extends this ban to encompass any advertisement 
intended to ‘influenc[e] public opinion, on a matter which, in the United Kingdom, 
is a matter of public controversy.’ Therefore, whether this overall, broadly 
defined ban on broadcasting political advertising is compatible with the article 10 
rights of those wishing to access the broadcast media for such purposes is an 
important further question.” 

By way of a preliminary comparison, courts in both Australia and Canada have 
directly applied their respective society’s constitutional right to freedom of 
expression to overturn legislative restrictions on access to the broadcast media for 
political purposes.” The question asked by these courts, and then answered in the 





48 I further expand on the role that democratic ‘visions’ play in electoral regulation in A. Geddis, 
‘Democratic Visions and Third-Party Independent Expenditures: A Comparative View’ (2001) 9 
Tulane Journal of International & Comparative Law 5, 9-22; A. Geddis, ‘Three Conceptions of the 
Electoral Moment’ (2003) 28 Australian Journal of Legal Philosophy 53. 

49 See n 2 above, 773 at para 36. 

50 See n 1 above, at para 76, Compare with Francesca Klug, ‘Judicial Deference Under the Human 
Rights Act 1998’ [2003] EHRLR 125, 129-131. 

51 Lord Walker is the only member of the Court to explicitly refer to this issue, but then only to note 
that ‘the cases do reveal a degree of at paradox.’ See n 1 above, at para 130. 

52 See n 8 above. 

53 oe Act 2003, s 309(3)(f). This legislation also maintains the current system of PEBs, 
ibid, s 321. 

54 When introducing the Communications Bill into Parliament, the Secretary of State for Culture, 
Media and Sport, Tessa Jowell, made the following statement (as required by the Human Rights 
Act 1998, s 19(1)(b)): 


I am unable (but only because of [the provision dealing with the ban on political advertising]) to 
make a statement that, in my view, the provisions of the Communications Bill are compatible with 
the Convention rights. However, the Government nevertheless wishes the House to proceed with 
the Bill. 


55 Australia Capital Television Pty Ltd v Commonwealth of Australia (No 2) (1992) 108 ALR 577; 
Somerville v Canada (Att.-Gen.) (1996) 136 DLR (4) 205. 
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negative in both cases, was whether the prima facie breach of the expressive rights 
of those wishing to broadcast some political message could be justified. However, 
Lord Hoffman’s discussion in the ProLife Alliance case suggests a different 
analytic approach to this issue is appropriate in the UK context. Given that no 
general right of access to television is recognised, the proper question when 
considering the compatibility of the ban on political advertising with article 10 of 
the Convention is whether this ban is ‘discriminatory, arbitrary or unreasonable’ 
in its effect." This question then requires an investigation as to whether the 
political advertising ban is ‘neutral’ in its effect; and, if not, whether this failure to 
be neutral can be ‘objectively justified.” 

While the ban on broadcasting political advertising is facially neutral, in that it 
applies to all potential advertisers whose message has a ‘political’ purpose, the 
European Court of Human Rights’ (ECtHR) judgment in VgT Verein Gegen 
Tierfabriken y. Switzerland is of importance here." In this case, the ECtHR held 
that Switzerland’s ban on political advertising—which inter alia prevented an 
animal rights group from screening an advertisement opposing the factory 
farming of pigs, and urging people to ‘eat less meat’—-was a breach of article 10 of 
the Convention. The exact ambit of the ruling is, as Lord Scott put it, ‘rather 
imponderable.”*? But at the least, the ECtHR appears to hold that a regulatory 
regime which allows some points of view to be presented—such as those of the 
Swiss meat industry, which was permitted to purchase advertising time to promote 
the consumption of meat—must then carefully justify any refusal to allow other 
advertisers access to the media on the basis of the content of their broadcasts. In 
light of this ruling by the ECtHR, the UK system of allowing commercial interests 
to purchase advertising time, while broadly prohibiting any advertising of a 
political nature, would appear to fail the ‘neutral effects’ test. 

Therefore, following Lord Hoffman’s analysis in the ProLife Alliance case, the 
important question is whether the non-neutral impact of the ban on broadcasting 
political messages can be ‘objectively justified.” Andrew Scott recently addressed 
this point in detail in this journal, with his conclusion being; ‘[t]he four standard 
justifications that support the broadcasting ban on advocacy advertising are 
insufficient to found its legality.’”©! I tend to agree: it is difficult to identify any 
compelling reason for preventing interest groups such as the ProLife Alliance (or 
Amnesty International) from using the broadcast media to promote their 
particular aims and objectives, given that the viewing public is already saturated 
with advertising messages by large commercial interests. It then follows that the 
Secretary of State for Culture, Media and Sport was correct to certify the 
legislative ban on political broadcasting as incompatible with the Convention,” 


56 See n 40 above. 

57 See n 41 above. 

58 (2002) 34 EHRR 159. 

59 See n 1 above, at para 129. Lord Hoffman also describes the ECtHR’s decision as ‘guarded, if 
somewhat opaque...,’ ibid, at para. 64. For example, the ECtHR stated that it ‘cannot exclude 
that a prohibition of ‘political advertising’ may be compatible with the requirements of [the 
Convention] in certain situations.’ VgT Tierfabriken, n 58 above, at para 75. 

60 See VeT Tierfabriken, n 58 above, at para 64; see also ibid, at paras 72-75. 

61 A. Scott, ‘A Monstrous and Unjustifiable Infringement’?: Political Expression and the Broad- 
casting Ban on Advocacy Advertising’ (2003) 66 MLR 224, 244. The ‘standard justifications’ to 
which he refers are: protecting audiences from intrusive political comment; the existence of 
alternative outlets for political expression; insulating the public sphere against over-powerful 
interests; and avoiding an arms race in political fundraising. 

62 See n 54 above. 
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at least insofar as the measure prevents any ‘third party’ from advocating a 
particular position on an issue of public importance. 

However, the issue of regulating partisan political party advertising at election 
time is more complicated. Here concerns about ‘electoral fairness’ become more 
pressing, with the fear being that without some set of controls in place, parties 
with wealth will be able to monopolise the airwaves during an election campaign, 
to the detriment of the electorate as a whole. These concerns have led the U.K.’s 
Electoral Commission to pledge its support for a continued ban on this type of 
paid political advertising, claiming: 


The case for retaining the ban on paid advertising is persuasive. The ban is in the interests of 
the electorate and therefore the public interest. It is also in the interests of political parties 
and broadcasters.™ 


The Commission’s conclusion was grounded on a claim that absent such a ban, ‘it 
is likely that the electorate would receive information only from a very small 
number of political parties which could afford to advertise.’ 

Despite these warranted concerns about equity of access between the political 
parties, it is debatable whether the Commission’s stance is the best one to take, in 
light of the Convention’s commitment to freedom of expression. After all, both 
political parties and ‘third parties’ are now subject to limits on their election 
related expenses, covering all campaign activities undertaken in the 12 months 
preceding an election.© With these spending limits now in place, the argument 
that equity requires separate controls on access to the broadcast media for 
political purposes may have become otiose.” In addition, fears that lifting the 
restriction on partisan political advertising will result in only wealthy political 
parties accessing the airwaves could be addressed through a system like that 
adopted in Canada: distribute a ‘floor’ amount of free broadcast time to 
qualifying political parties, and then leave the parties free to spend their campaign 
resources on purchasing additional time.© This system would provide all ‘serious’ 
parties with some direct access to the broadcast media at election time, but also 
give parties who currently miss out on any share of the PEB allocation an 
opportunity to place their message on the airwaves. Such a regulatory structure, I 
suggest, strikes a better balance between the interests of liberty and equality than 
does the present approach of banning all election-related political messages aside 
from those allowed through the PEB system. 





63 For a discussion of the issues in regulating this form of expression, see A. Geddis, ‘Confronting 
the ‘problem’ of third party expenditures in United Kingdom election law,’ (2001) 27 Brooklyn 
Journal of International Law 103. 

64 The Electoral Commission, Party political broadcasting: report and recommendations (2003), 16. 
The Commission also concluded that ‘the UK system would survive scrutiny under [the 
Convention], at least if the regime of free and unmediated broadcasts is robust.’ ibid, 17. The 
Commission’s conclusion echoed that earlier reached by the Committee on Standards in Public 
Life, The Funding of Political Parties in the United Kingdom (1998), 176. 

65 Electoral Commission, ibid, 15. See also VgT Tierfabriken, n 58 above, at para 73. 

66 Political Parties, Elections and Referendums Act 2000, ss 72; 94. See generally K. Ewing, 
‘Transparency, Accountability and Equality: The Political Parties, Elections and Referendums 
Act 2000° [2001] PL 542. 

67 Scott, n 61 above, at 242. 

68 A. Geddis, ‘Reforming New Zealand’s Election Broadcasting Regime,’ (2003) 14 Public Law 
Review (forthcoming). 
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Principle 6 of the Proposed Statement 
of Directors’ Duties 


Pearlie Koh* 


The Company Law Review Steering Group (CLRSG) presented its Final Report! to 
the Secretary of State in mid-2001. To this, the Government has published its 
response in a White Paper.” Schedule 2 to the proposed Companies Bill, is stated to 
lay down the ‘general principles by which directors are bound.’ This note considers 
specifically principal 6, which is an attempt at codifying what appears to be two 
specific sub-rules of the director’s fiduciary duty of loyalty, one being the rule against 
unauthorised profit-making from use of the director’s office. The other being the rule 
against the misappropriation of corporate ‘property.’* The proposed principle states: 


Personal use of the company’s property, information or opportunity 

A director or former director of a company must not use for his own or anyone 
else’s benefit any property or information of the company, or any opportunity 
of the company which he became aware of in the performance of his functions 
as director, unless — 


(a) the use has been proposed to the company and the company has consented to 
it by ordinary resolution; or 

(b) the company is a private company, the use has been proposed to and authorised 
by the board, and nothing in the constitution invalidates that authorisation; or 

(c) the company is a public company, its constitution includes provision enabling 
the board to authorise such use if proposed, and the use has been proposed to 
and authorised by the board in accordance with the constitution. 


Notes 


(1) In this paragraph ‘the board’ means the board of directors acting without the 
participation of any interested director. 

(2) This paragraph does not apply to a use to which the director has a right under 
a contract or other transaction that he has entered into with the company, or 
that he has in the performance of his functions authorised, procured or 
permitted the company to enter into. 


In the Final Report, the CLRSG explained that a legislative statement of directors’ 
duties will not only provide ‘greater clarity’ vis-a-vis what is expected of directors, 





* Department of Law, Singapore Management University. I am grateful for the constructive 
comments provided by the anonymous referees. 


1 CLRSG, Modern Company Law for a Competitive Economy: Final Report (2001, URN 01/942 (vol 
1) and 01/943 (vol 2)) (Final Report’). 

2 Modernising Company Law Cm 5553 (MCL’). See R. Goddard, ‘ “Modernising Company Law”: 
The Government’s White Paper’ (2003) 66 MLR 402. 

3 MCL ~ Draft Clauses, Cm 5553-II. 

4 See generally R. P. Austin, ‘Fiduciary Accountability for Business Opportunities’ in P. D. Finn 
(ed), Equity and Commercial Relationships (Sydney: The Law Book Company Limited, 1987) 142 
ff for a succinct exposition of the director’s fiduciary obligations. 
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which in turn is believed will ‘help improve standards of corporate governance,’ but 
will also ‘enable defects in the present law to be corrected.” The aim is undoubtedly 
laudable, but the task clearly intractable. Vis-à-vis principal 6 specifically, the main 
source of difficulty lies in the nature of the fiduciary obligation, which DeMott has 
described as ‘one of the most elusive concepts in Anglo-American law.” The very 
utility of the fiduciary obligation is to be found in its flexibility, its interstitial nature 
and in the fact that it is situation-specific.’” Additionally, principle 6 covers concepts 
which are either not settled or are yet to be fully developed in English law and 
attempts to reduce these into a ‘simple, short and accurate” statement. For example, 
principle 6 expressly applies, equally and without qualification, to a ‘former 
director,’ but the extent to which a director’s fiduciary obligation survives 
termination of the underlying relationship, if at all, is far from settled. Principle 6 
also introduces the concept of ‘corporate opportunity,’ which has eluded satisfactory 
definition even in the United States, where it has, in spite of its long history, 
developed into a complex and confusing doctrine. These issues appear to have been 
conveniently side-stepped in principle 6 and this note considers what might arguably 
be the most controversial provision in the proposed statement of duties. 


Unpacking principle 6 


As a broad codification of part of the corporate director’s substantive duty of 
loyalty, subject to an enhanced mechanism for the company to authorise profit- 
making by the director, principle 6, as currently drafted, raises a number of issues. 


Information as property? 


The juxtaposition of the term ‘information of the company’ with the reference to 
property of the company, together with the fact that, unlike corporate opportunities, 
there is no apparent requirement for such information to have been acquired 
through some connection with the director’s office, suggests, even arguably 
overtly, that the intention here is to treat information in a similar manner as 
property, bringing information within the purview of the misappropriation rule. 
Whether information should be considered property or not, is a vexed issue 
indeed. Not only does information sit uneasily with property concepts,” categorising 
information as property also raises questions as to the appropriate remedy in the 
event of its misappropriation.!© Additionally, there are policy considerations that 
may militate against considering information generally as property. At an 
ecumenical level, there is the public interest in having access to information. As 
one writer put it, ‘to deny that anyone has the ability to “free ride” by using, 


5 Final Report, para 3.7. 

6 D. A. DeMott, ‘Beyond Metaphor: An Analysis of Fiduciary Obligation’ [1988] Duke Law 
Journal 879. The difficulties with a project as massive as an attempt to restate directors’ duties are 
amply dealt with in the Law Commissions’ joint report, Company Directors: Regulating Conflicts 
of Interests and Formulating a Statement of Duties (1999, Law Com No 261, Scot Law Com No 
173) (Law Com Report’), part 4. 

7 DeMott, ibid, 881. 

8 CLRSG, Modern Company Law for a Competitive Economy: Developing the Framework (2000, 
URN 00/656) (‘DF’) para 3.37. 

9 See R. G. Hammond, ‘Quantum Physics, Econometric Models and Property Rights to Information’ 
(1981-1982) 27 McGill Law Journal 47, 53ff. 

10 R. P. Austin, ‘Constructive Trusts’ in P. D. Finn (ed), Essays in Equity (North Ryde, NSW: Law 
Book Company, 1985), 224-225. 
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without payment, information that has been gathered or discovered by the labours 
of another is to deny the very foundation of human progress.’!! At a specific level, 
there is the right of the individual to exploit, especially post-em nployment or post- 
directorship, the ‘general fund of knowledge and expertise’ acquired in the 
course of his work. In Boardman v Phipps,” Lord Upjohn'* was clear that ‘in 
general, information is not property at all’ as ‘it is normally open to all who have 
eyes to read and ears to hear.’ 

Principle 6 attempts to circumvent these issues by providing that information, for 
the purposes of the corporate director’s obligations of loyalty, is to be treated as if it 
was property. Although this would seem a neat (albeit a somewhat sledgehammer- 
like) way to solve the problem of definition, principle 6 has created some other 
difficulties. Most importantly, principle 6 does not attempt to delineate or confine the 
categories of information that could potentially fall within its embrace. Surely, to 
introduce ithe idea of information as property is to require, dictate even, that some 
boundary!> be drawn to segregate information that may properly be said to belong 
to the company, and information that does not. The potential breadth of coverage is 
therefore astounding. The fact that principle 6 is being made expressly applicable to 
former directors renders it even more controversial.’ 6 The caution of Wilberforce J., 
at first instance, in Boardman v Phipps'’ bears repeating: 

It would certainly, in my judgment, be unsafe to say that the mere use in any circumstances 


of any knowledge or any opportunity which came to the trustee or agent in the course of his 
trusteeship or agency made him liable to account.!® 





11 re Weinrib, ‘Information and Property’ (1988) 38 University of Toronto Law Journal 117, 124 & 
126. 

12 Per Hutchinson J in Island Export Finance Ltd v Umunna [1986] BCLC 460, 482. 

13 [1967] 2 AC 46. It wili be recalled that Boardman, the solicitor to the trustees of a will, together 
with one of the beneficiaries under the trust, Tom Phipps profited from the purchase of shares in a 
private company in which the trust held shares. By a majority of three to two, the House of Lords 
confirmed the liability of Boardman and Phipps, under the strict no-profit principle established in 
Regal (Hastings) v Gulliver [1942] 1 All ER 378, on the premise that they had obtained important 
information whilst purportedly acting on behalf of the trust, and had used this information to 
obtain a gain for which they were liable to account. Strictly speaking, there was no conflict of 
interests as the trust could not itself have purchased the shares: ibid, 119. See A. J. McClean, “The 
Theoretical Basis of the Trustee’s Duty of Loyalty’ (1969) 7 Alberta Law Review 218, 226 for a 
discussion of the relationship between the no-conflict and no-profit rules. 

14 [1967] 2 AC 46, 127. On the question whether the information received by Boardman and Phipps 
was property that belonged to the trust, there was little consensus in the House. Of the majority 
judges, Lords Hodson (107) and Guest (115) thought that the information could be regarded as 
trust property. Lord Cohen, on the other hand, thought that ‘information is, of course, not 
property in the strict sense of that word’ (102). Viscount Dilhorne, the other dissenting judge, 
thought that whilst ‘some information and knowledge can properly be regarded as property’ (89- 
90), the information obtained by Boardman and Phipps could not be ‘regarded as property of the 
trust in the same way as shares held by the trust were its property’ (90). 

15 In Industrial Development Consultants Ltd v Cooley [1972] 1 WLR 443, 451, Roskill J suggested 
that a company director had a duty to pass to the company information that is of ‘concern’ to and 

‘relevant’ for the company to know, and could not therefore exploit such information personally. 
Roskill J’s formulation, because of its potential width, has the advantage of indicating to the 
director that his primary duty is to advance the interests of the company. However, the 
formulation, given the inherent ambiguity of its terms, could be criticised as being too onerous, 
especially for the former director and the non-executive director. See R. P. Austin, ‘Fiduciary 

- Accountability for Business Opportunities’ in P. D. Finn (ed), Equity and Commercial 
Relationships (Sydney: The Law Book Company Limited, 1987), 150-151. 

16 See discussion below. 

17 [1964] 1 WLR 993. 

18 ibid, 1011. This caution is echoed by Lord Cohen who said ({1967] 2 AC 46, 102-103): 


...it does not necessarily follow that because an agent acquired information and opportunity 
while acting in a fiduciary capacity he is accountable to his principals for any profit that 
comes his way as the result of the use he makes of that information and opportunity. 
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In this context of the director’s duty of loyalty, one might be forgiven for asking if 
this blanket treatment of information as property is not missing the point. In the 
first place, clear definition is arguably neither possible nor desirable, as any to 
attempt to constrain the idea of information is likely to detract from, and com- 
promise, the rigor of the fiduciary. obligation. Secondly, confidential information is 
already protected under the more established principles of confidential information 
and breach of confidence.'? As Lord Upjohn explained in Boardman v Phipps, ‘[t]he 
true test is to determine in what circumstances the information has been acquired.’ 
The central inquiry is and should remain whether the director has, disloyally, gained 
through an improper use of his position, and this would include any improper use of 
information. 

There is a further issue — that of the relationship between ‘information’ on the 
one hand, and ‘opportunity of the company’ on the other. There is likely to be 
significant overlaps between the concepts of ‘information’ and ‘business opp- 
ortunities,’ the exploitation of an opportunity being necessarily preceded by 
knowledge or information thereof, as indeed was the case in Industrial 
Development Consultants Ltd v Cooley.” Further, to provide that ‘opportunities’ 
have to be qualified by some connection or link to the director’s office while 
‘information’ does not, is inconsistent and, in view of the overlap, will certainly 
create additional interpretative problems.” One, or the other, of these references 
is superfluous. 


Corporate opportunities 


The reference in principle 6 to ‘opportunity of the company’ is taken generally to 
refer to the ‘corporate opportunity doctrine.’ The criticism levied against the 
predecessor” to principle 6 was that it merely ‘restates the doctrine in an orthodox 
fashion, without attempting to address the practical difficulties which have dogged 
application of the equitable rule.’ But is there really a corporate opportunity 
doctrine in English Law? There is clearly a separate corporate opportunity 
doctrine, although still part of the duty of loyalty,” in the United States”° that 
applies specifically to commercial fiduciaries. In the US, the corporate opportuni- 
ties doctrine regulates the circumstances under which a business opportunity is 
considered a corporate asset so that a corporate fiduciary, such as an officer or 
director, may not exploit it for his own benefit without consent. However, there 
does not appear to be, as yet, any developed equivalent in the UK. If a corporate 


19 See G. Jones, ‘Benefits Obtained in Breach of Confidence’ (1970) 86 LOR 463, 466-473. See also 
Thomas Marshall (Exports) Ltd v Guinle [1979] Ch 227, 248. 

20 [1967] 2 AC 46, 127. 

21 [1972] 1 WLR 443. 

22 See discussion below on corporate opportunities. 

23 This was the original draft principle 3(b). 

24 S. Worthington, ‘Reforming Directors’ Duties’ (2001) 64 MLR 439, 452. 

25 P. K. Chew, Directors’ And Officers’ Liability (New York City: Practising Law Institute, 1994) 92. 

26 See generally, V. Brudley and R. C. Clark, ‘A New Look at Corporate Opportunities’ (1981) 94 
Harv LR 998; E. Talley, ‘Turning Servile Opportunities to Gold: A Strategic Analysis of the 
Corporate Opportunities Doctrine’ (1998) 108 Yale LJ 277; D. R. Landes, ‘Economic Efficiency 
-xand The Corporate Opportunity Doctrine: In Defense of a Contextual Disclosure Rule’ (2001) 74 
Temple Law Review 837. 
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opportunity ‘doctrine’ exists at all, it does so as a ‘supplemental adjunct’”’ to the 
no-profit rule.”8 

What criteria or test then should circumscribe ‘corporate opportunities’ within 
principle 6? The argument? has been advanced that English courts should look to 
America’s corporate opportunity doctrine to alleviate the perceived inequities of 
a strict fiduciary principle epitomised by Regal Hastings Ltd v Gulliver? 
Specifically, the first instance decisions in Island Export Finance Ltd v Umunna®*! 
and Balston Ltd v Headline Filters Ltd? were cited as representing a move towards 
a more enlightened judicial attitude, away from the rigid, capacity-based Regal 
approach to a more flexible opportunity-focused inquiry that ‘might open the 
door to Peso-like** decisions.”** Two observations need to be made here. First, 
there appears to be a mild case of discombobulation here. It will be recalled that 
Lord Russell’s test requires a close temporal connection in that the profit must 
have arisen ‘by reason, and only by reason of the fact that they were directors.. 
and in the course of their execution of that office.’ Strict adherence to the letter 
of Lord Russell’s test will easily allow an ill-intentioned director to avoid his 
fiduciary obligations by the simple expedient of resigning. Laskin J of the Supreme 
Court of Canada, credited with the formulation of a flexible ‘wider-visioned’*® 
approach to fiduciary liability i in the seminal case of Canadian Aero Service Ltd v 
O’Malley,*’ was of the view that a reformulation of the Regal principle was neces- 
sary ‘to maintain its vigour in the new setting.’*® His Honour observed that ‘an 
updating of the equitable principle whose roots lie in the general standards... [of] 
loyalty, good faith and avoidance of a conflict of duty and self-interest’ is 
necessary because of new fact situations and that strict application against 
directors and senior management officials is simply ‘an acknowledgement of the 
importance of the corporation in the life of the community and of the need to 
compel obedience by it and by its promoters, directors and managers to norms of 
exemplary behaviour.” His Honour therefore resorted to corporate opportunity 
language in the endeavour to affix liability. It would not be right to encase the 





27 J. Lowry and R. Edmunds, ‘The No Conflict-No Profit Rules and the Corporate Fiduciary: 
Challenging the Orthodoxy of Absolutism’ [2000] JBL 122. 

28 Professor Austin referred to the no-profit rule as the Commonwealth’s equivalent of the US 
corporate opportunity doctrine: see R. P. Austin, ‘Fiduciary Accountability for Business 
Opportunities’ in P. D. Finn (ed), Equity and Commercial Relationships (Sydney: The Law Book 
Company Limited, 1987) 149. 

29 Lowry and Edmunds, n 27 above. 

30 [1967] 2 AC 134. 

31 [1986] BCLC 460. 

32 [1990] FSR 385. 

33 Peso Silver Mines Ltd v Cropper (1966) 58 DLR (2d) 1, in which the Supreme Court of Canada 
unanimously upheld a decision of the British Columbia Court of Appeal which exonerated a 
director from liability to account for the profits obtained through the exploitation of a mining 
claim which was initially offered to the company. The principal reason was that the board of the 
company had rejected the offer ‘in the best of faith and solely in the interest of the [company], and 
not from any personal or ulterior motive on the part of any director, including the [defendant]. 
Norris JA of the British Columbia Court of Appeal delivered a strong dissent. Professor Beck very 
eloquently criticised the decision in Peso: S. M. Beck, ‘The Saga of Peso Silver Mines: Corporate 
Opportunity Reconsidered’ (1971) 49 Can Bar Review 80; see also D. D. Prentice, “Regal Hastings 
Ltd v Gulliver — The Canadian Experience’ (1967) 30 MLR 450. 

34 J. H. Farrar and B. M. Hannigan, Farrar’s Company Law (London: Butterworths, 1998) 420. 

35 [1967] 2 AC 134, 147. 

36 Lowry and Edmunds, n 27 above, 134. 

37 (1973) 40 DLR (3d) 371. 

38 ibid, 383 (emphasis added). 

39 ibid. 
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fiduciary principle in the ‘straight-jacket”° of the causal and temporal limitations 
of Regal, and open the gates to manipulation. 

The second observation is that the doctrine across the Atlantic Ocean is far from 
homogeneous. Indeed, the US doctrine has been described as ‘among the least 
satisfactory limbs of doctrine in the corpus of corporate law’ and that the 
‘repeated endeavours by litigants, judges and legal scholars to clarify the doctrine 
have generated a panoply of tests, variations and hybrids”? that are ‘more 
tautologous than diagnostic, replete with exceptions and indecipherable distinc- 
tions." There are at present three traditional tests“* for identifying whether the 
disputed project is a corporate opportunity: the restrictive ‘interest or expectancy’ 
test,” the most widely used ‘line of business’ test,*° and the ‘fairness’ test.*” There 
are, in addition, a number of hybrids and composites*® as well as the American 
Law Institute’s formulation of the doctrine into a disclosure-focused process.” 
The question is whether it would advance the avowed aim of company law reform 
to clarify the law to introduce these difficulties. 

Back on English soil, in the recent decision of CMS Dolphin Ltd v Simonet,” the 
High Court considered that certain business opportunities could qualify as 
corporate assets. On the facts, it is quite clear that what amounted to corporate 
‘property’ were the ‘actual’ contracts that the company had, but which were 
diverted by the defendant director Simonet to his own newly set up company. 
Parallels with Cook v Deeks” can certainly be drawn. It should be relatively clear 
that such a narrow conceptualisation of what amounts to a ‘corporate 
opportunity’ is not intended. It would simply be too narrow as it does not 
include the range business opportunities that would fall within those that are 
economically feasible and of significant interest to the company but which are 
nevertheless more than a mere ‘hope’” or desire. 











40 per Laskin J in Canadian Aero Service, n 37 above, 390. 
41 Brudley and Clark, n 26 above, 998. 
42 Talley, n 26 above, 279. 


: «43 ibid. 


44 See generally, Chew, n 25 above, ch 5. 

45 Which enjoins corporate fiduciaries from exploiting only those projects or opportunities to which 
the corporation has a present contractual right or expectancy: Lagarde v Anniston Lime & Stone 
Co (1899) 29 So 199 (Ala). 

46 As originally formulated in the seminal case of Guth v Loft, Inc (1939) 5 A 2d 503 (Del Ch). Under 
this test, corporate fiduciaries are precluded from pursuing any opportunity (1) that is so closely 
associated with the existing business of the corporation and so essential thereto as to put the 
fiduciaries in competition with their corporation or (2) to which the corporation has fundamental 
knowledge, practical experience and ability to pursue, which, logically and naturally, is adaptable 
to its business having regard for its financial position, and is one that is consonant with its 
reasonable needs and aspirations for expansion: ibid, 513-514. 

47 Durfee v Durfee & Canning, Inc (1948) 80 NE 2d 522 (Mass). The fairness test does not attempt to 
define a corporate opportunity as such, but leaves the courts to consider various factors to 
determine whether the fiduciary’s actions were fair or not. 

48 In Miller v Miller (1974) 222 NW 2d 71 (Minn), the court adopted a two-step test which utilised, con- 
secutively, the line-of-business test as well as the fairness test. Thus, under this test, the fact that an opp- 
ortunity falls within the corporation’s line of business is not per se determinative of the outcome, which 
depends further on whether the fiduciary’s taking of the opportunity is unfair to the corporation. 

49 American Law Institute, Principles of Corporate Governance: Analysis and Recommendations 
(Minn: American Law Institute Publishers, 1994) s.5.05. The ALI’s definition of a corporate 
opportunity that must first be disclosed to and rejected by the corporation includes, in addition to 
a line-of-business formula, source-of-information inquiry: s.5.05 (b). See discussion below. 

50 [2001] 2 BCLC 704. 

1 [1916] 1 AC 554 (PC). 

52 See Island Export Finance Ltd v Umunna [1986] BCLC 460, where the company’s action against 
the ex-director failed because the court found that the company’s hope of securing further orders 
from an existing customer was not a maturing business opportunity. 
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If a wider view of ‘corporate opportunities’ is intended, then its scope will, it is 
submitted, be unnecessarily curtailed by the qualifying words — the injunction 
applies only to opportunities that the director became aware of in the performance 
of his functions as director. Clearly this is the ghost of the rigid capacity-focused 
approach expounded by Lord Russell in Regal.” Should a director be exonerated 
from liability simply because the opportunity arises when his ‘directorial Akubra 
is on the locker-room shelf?’ An affirmative answer was what counsel for the 
defendant tried, unsuccessfully, to argue for in Industrial Development Consultants 
Ltd v Cooley.” More recently, the Court of Appeal affirmed a negative answer in 
Re Bhullar Bros Ltd.*© Although the argument succeeded before the Supreme 
Court of Canada in Peso Silver Mines Ltd v Cropper,” it failed before the same 
court in the later decision in Canadian Aero Service Ltd v O'Malley,” casting 
doubt on the correctness of the earlier decision. 

On current authority, there is probably no discernibly distinct and sufficiently 
developed corporate opportunity doctrine that is capable of codification. As such, 
the mere reference to ‘opportunity of the company which he became aware 
of in the performance of his functions as director’ is not likely to help move us 
closer to the ultimate goal of clarification. 


Former directors 


Very significantly, principle 6 is expressly stated to apply to former directors. This 
raises difficult questions at two levels. At the broader level, the question is whether 
fiduciary obligations should, as a matter of principle, be extended beyond the 
termination of the underlying relationship. In Attorney-General v Blake (Jonathan 
Cape Ltd),°? Lord Woolf MR opined that English law does not ‘recognise the 
concept of a fiduciary obligation which continues notwithstanding the determina- 
tion of the particular relationship which gives rise to it. It is not difficult to 
discern the reason for this. In the context of the corporate fiduciary, the director 
holds a position of relative power and control over the company, a result of the 
discretion usually and often necessarily conferred on him. The imposition of a 
strict fiduciary obligation is considered necessary to persuade the director to 
exercise his discretion beneficently in the company’s favour, free from the 
influence of considerations of personal advantage.°! In other words, the fiduciary 
obligation is imposed to exact loyalty from the director. However, any position of 
power and the corresponding discretion must come to an end once the underlying 
relationship terminates, and so too then must the fiduciary constraints. There are 
undoubtedly cases in which it might appear that a director’s fiduciary obligation 


53 See discussion above. 

54 Austin, n 28 above, 150. 

55 [1972] 1 WLR 443. It was argued that the defendant had been approached by the customer in his 
private capacity and thus, the information was not received qua managing director of the plaintiff- 
company: ibid, 447. 

56 [2003] EWCA Civ 424. 

57 (1966) 58 DLR (2d) 1. 

58 (1973) 40 DLR (3d) 371, 389. But note that the argument succeeded at trial and on appeal to the 
Ontario Court of Appeal. 

59 [1998] Ch 439. 

60 ibid, 453. 

61 E. J. Weinrib, ‘The Fiduciary Obligation’ (1975) 23 University of Toronto Law Journal 1, 4. 
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extends beyond his resignation, but these involve particular factual situations 
that do not justify a blanket extension such as that contemplated by principle 6. In 
Industrial Development Consultants v Cooley® for example, liability of the former 
director there was premised clearly on his ‘breaches of fiduciary duty prior to his 
release from the company, in particular his failure to inform the company of the 
information that the Eastern Gas Board was back on the market.’* 

At a more specific level, the question is whether there is legal basis for 
restraining the use by an ex-director of all information (including information 
regarding business opportunities) he may have acquired whilst he was acting as 
director. Surely this offends the policy ideal of ‘safeguarding society’s interest in 
fostering free and vigorous competition,” and it would appear that the weight of 
authority goes against this unqualified restriction. In Island Export Finance Ltd v 
Umunna,°® Hutchinson J stressed that ‘[d]irectors, no less than employees, acquire 
a general fund of knowledge and expertise in the course of their work, and it is 
plainly in the public interest that they should be free to exploit it in a new 
position.” The general policy reasons for prohibiting restraints of trade are as 
relevant to directors as they are to employees.® It is therefore far from a certainty 
that former directors will be accountable whenever they exploit information 
acquired in the course of their directorship, whether for their own or a new 
employer’s benefit. A director who is no longer a director cannot be subject to the 
same duties of good faith and loyalty as one who is still a director. 

It is curious how the reference to former directors appeared in the draft, as the 
original ‘trial draft? proposed by the CLRSG was not meant to apply to former 
directors.© Perhaps this express extension of the ‘duty’ to former directors is 
meant to deal with temporal limitations to the rule in Regal. But, surely this 
particular problem cannot be solved with an indiscriminate extension to all former 
directors? It is of course more than possible that the intention here is not to extend 
indiscriminately the obligations of the ex-director, but to confine these obligations 
specifically to the use of corporate property, which includes hard assets as well as 
soft assets such as information and business opportunities. It could additionally be 
argued that as the qualifying words to business opportunities confine these 
sufficiently. As we have seen, these are difficult concepts which introduce many 
unresolved issues. Further, because of the very different considerations that apply, 
an expression of duty that applies well and suitably to an existing director may not 
sit so comfortably with an ex-director. 


A Process-centric approach? 


There is, however, an alternative perspective of principle 6. In the CLRSG’s Final 
Report, it was stated that a ‘key issue of principle’ which had to be addressed is 
‘the process for addressing directors’ conflicts of interest, and in particular which 


62 See eg Industrial Development Consultants Ltd v Cooley [1972] 1 WLR 443; Canadian Aero Service 
Ltd v O'Malley (1974) 40 DLR (3d) 371. 

63 [1972] 1 WLR 443. ; 

64 per Lawrence Collins J in CMS Dolphin Ltd v Simonet [2001] 2 BCLC 704, para 90. 

65 D. J. Gass, ‘Departing Directors, Officers and Employees and the Limits of Their Fiduciary 
Duties’ [1993] Michigan Bar Journal 650. 

66 [1986] BCLC 460. 

67 Ibid, 482. See also CMS Dolphin Ltd v Simonet [2001] 2 BCLC 704, para 95 and Balston Ltd v 
Headline Filters Ltd [1990] FSR 385, 411-412. 

68 Island Export Finance Ltd v Umunna [1986] BCLC 460, 482. 

69 DF paras 3.44, n 34. 
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company body — the board or the shareholders — should have the authority to 
permit a director to exploit...a business opportunity which he has encountered as 
a director.” This suggests an approach not dissimilar to that proposed by the 
American Law Institute (ALI) in its Principles of Corporate Governance,” in the 
context of the American corporate opportunity doctrine. In an attempt ‘to protect 
the duty of loyalty while at the same time providing long-needed clarity and 
guidance for corporate decision makers,” the ALI approach shifts the focus of 
the inquiry from the nature of the opportunity (in which case the definition of a 
corporate opportunity is of paramount importance as this determines whether the 
fiduciary may exploit it for him/herself) to the source of the opportunity.” 
Precise definition is unnecessary because ‘[t]he central feature of the ALI test 
is the strict requirement of full disclosure prior to taking advantage of any 
corporate opportunity.’”* Thus, so long as the fiduciary came to be aware of the 
opportunity in connection with the performance of functions as such,” or the 
opportunity is one which is ‘closely related’ to ‘a business in which the corporation 
is engaged or expects to engage,’”° the fiduciary will be ‘unequivocally [imposed 
with] fiduciary liability in the absence of appropriate disclosure.” This neatly 
circumvents the need to first characterise an opportunity as a corporate opportunity 
in order to determine liability, removing much of the uncertainty that plagues this 
area of fiduciary law.’ In the words of the Supreme Judicial Court of Maine: 


The disclosure-oriented approach provides a clear procedure whereby a corporate officer may 
insulate herself through prompt and complete disclosure from the possibility of a legal 
challenge. The requirement of disclosure recognizes the paramount importance of the corporate 
fiduciary’s duty of loyalty. At the same time it protects the fiduciary’s ability pursuant to the 
proper procedure to pursue her own business ventures free from the possibility of a lawsuit.”” 





70 Final Report, para 3.21 (emphasis added). 

71 American Law Institute, Principles of Corporate Governance: Analysis and Recommendations 
(Minn: American Law Institute Publishers, 1994) (hereinafter ‘ALI Principles’), s.5.05. 

72 Northeast Harbor Golf Club, Inc v Harris 661 A 2d 1146 (Me 1995), 1150. 

73 D. R. Landes, ‘Economic Efficiency and the Corporate Opportunity Doctrine: In Defense of a 
Contextual Disclosure Rule’ (2001) 74 Temple Law Review 837, 840. 

74 Northeast Harbor Golf Club, Inc v Harris 661 A 2d 1146 (Me 1995), 1151. 

75 ALI Principles, s.5.05(b)(1). 

76 ALI Principles, s.5.05(b)(2). 

77 Ostrowski v Avery 703 A 2d 117 (Conn 1997), 126. 

78 The ALI approach is not without detractors. The Supreme Court of Connecticut, while 
recognising that the ALI ‘bright line’ approach ‘promotes efficiency because it provides clear 
guidelines both to corporate officers and directors and to the courts that are called upon to enforce 
fiduciary obligations,’ declined to adopt the ALI position in the area of fiduciary responsibility 
precisely because the ‘one-size-fits-all’ approach ‘offers no opportunity to differentiate among the 
variety of factual circumstances in which an alleged usurpation of a corporate opportunity may 
arise’: Ostrowski v Avery 703 A 2d 117 (Conn 1997), 126. It might be pointed out that the problem 
may be somewhat less acute in England because Companies Act 1985, s 727 allows the court a 
wide discretion to exonerate a director from breach of duty, which arguably removes some of the 
sting from the ‘one-size-fits-all’ approach. Section 727 confers jurisdiction on the court hearing the 
case to relieve an officer from liability for ‘negligence, default, breach of duty or breach of trust.’ 
The CLRSG is recommending replacing this phrase with a reference to liabilities arising under the 
statutory statement of directors’ duties (Final Report, para 6.4 read with para 6.3). To exercise its 
discretion, the court must be satisfied not only as to the officer’s honesty, but also that in all the 
circumstances of the case, the officer ought fairly to be excused. The court may relieve the officer, 
either wholly or partly, from his liability on such terms as it thinks fit. There have not been many 
Judicial statements as to how this discretion is to be exercised. In the unreported case of Re 
Simmon Box (Diamonds) Ltd (Queen’s Bench Division, 19 January 1999, transcript available on 
http://www.lexis.com/research), counsel for the directors sought to clarify the application of s 727 
by the court. The Honourable Mr P Smith QC opined that ‘section 727 is entirely discretionary at 
the behest of the judge, acting in accordance with the facts of the case as he perceives them.’ 

79 In Northeast Harbor Golf Club, Inc v Harris 661 A 2d 1146 (Me 1995), 1152. 
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Perhaps the ALI approach and its attendant advantages provided inspiration for 
the drafters of principle 6, and might explain why the formulation of concepts 
covered by the principle is left deliberately vague. A process-focussed approach, 
however, raises important questions as to the concept of corporate consent. In 
theory, if the company consents willingly and with full knowledge to a director’s 
exploitation of an ‘asset’ (including information and opportunities) of the com- 
pany, the director should not then be precluded from exploiting in the same. In 
this particular context of the director’s duty of loyalty, the difficult question is 
whether something less than unanimous shareholder consent should suffice as 
representing the company’s consent, bearing in mind that the consent relates to 
the director’s taking of a benefit that could have gone to the company. Principle 6 
provides for corporate consent to be effected at two possible levels, by an ordinary 
resolution of the shareholders in general meeting, or by the board of directors, 
provided this is not contrary to the company’s constitution. As both levels fall 
clearly short of unanimous shareholder approval, it is almost elementary that the 
authorisation should be given knowingly and free from bias. While principle 6 
requires, where the decision-making body is the board, some level of formal 
‘disinterestedness’ (in that the decision be taken by a board without the parti- 
cipation of any interested director), no such requirement appears necessary where 
the decision-making organ is the general meeting. Insofar as this suggests that the 
majority is then allowed to appropriate (through the diverting director) to thems- 
elves assets of the company at the expense of the minority, it clearly goes against 
the current legal position®’ and, as Birds has observed,®! is a fundamental change 
that requires fuller consideration.*” 

There is the further question of the level of “disinterestedness’ of the authorising 
organ. Direct or indirect financial interest in the use of the company’s asset would 
be an obvious indicator of the lack of disinterestedness.®? However, even where 
the decision-making organ is financially disinterested, and, in this sense formally 
disinterested, this does not necessarily mean that the consent given is adequately 
informed and impartial.** The presence of domination, overt or implicit, by the 
individual director seeking authorisation, undoubtedly difficult to prove, would 
mean that the formal consent obtained was not free from bias. The problem is 
particularly acute in the context of business opportunities. This is because the 
potential returns on any business opportunity for the company is uncertain and of 
indeterminate value. Professors Brudley and Clark put it succinctly thus: ‘we have 
the problem of human beings faced with a choice between accepting or rejecting 
an indeterminate value for the impersonal corporation and giving it to a known 
individual who stands to gain if the corporation rejects it.*° Thus, where an 
approving board is ‘merely technically, but not truly, disinterested..., a decision to 
reject a corporate opportunity often will result not from unfettered business 


80 Cook v Deeks [1916] 1 AC 554. 

81 J. Birds, “The Reform of Directors’ Duties’ in J. de Lacy (ed), The Reform of United Kingdom 
Company Law, (London: Cavendish, 2002) ch 7, 170. 

82 Principle 6 attempts to bypass the many difficulties associated with the ratification of 
misappropriations of corporate property. These difficulties are well-documented: see generally 
J. Payne, ‘A Re-Examination of Ratification’ (1999) 58 CLJ 604 and S. Worthington, ‘Corporate 
Governance: Remedying and Ratifying Director’s Breaches (2000) 116 LQR 638. 

83 In the Final Report, the CLRSG opined that ‘authorisation should only be given by directors who 
are genuinely independent, in the sense that they have no interest, direct or indirect, in the 
transaction’: para 3.25. 

84 V. Brudley and R. C. Clark, ‘A New Look at Corporate Opportunities’ (1981) 94 Harv LR 998, 
1034. 

85 ibid, 1035, n 113. 
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judgment, but from the will of the party seeking the diversion.’®° There is also the 
fact that ‘directors and officers are almost invariably the pipeline though which 
information is filtered to directorial management as a whole.’®” Directors have 
been described as organisational gatekeepers,®*® whose role it is to evaluate new 
business prospects for the betterment of the company. Ample opportunity is 
present for directors, who are so minded, to filter, manipulate and distort informa- 
tion flows to the company to serve their own purposes. The fact that these issues 
are raised merely magnifies the inadequacy of a corporate consent that falls short 
of unanimous shareholder approval. 

A partial solution to the problem might be to require, like the ALI Principles,” 
that the company’s authorisation of the director’s use of the ‘company’s property, 
information or opportunity’ to be itself fair to the company. Although this will not 
prevent all possible wrongdoing, it does at least subject the propriety of the 
authorisation process itself to inquiry. Thus, where the authorisation was given by 
the board, it is at least arguable that the board might render itself potentially liable 
for its separate and independent breach of directors’ duties if the sanction does not 
meet the standards of due care and diligence to which the board is subject. Any 
person challenging the board’s decision will, it should be noted, be confronted, not 
only with difficult issues of proof, but also with the UK equivalent of fost s 
business judgment rule. Although there is no statutory business judgment rule” 
the UK, English courts are generally disinclined to review commercial dean 
made in good faith.’ 

On the flip-side, there is the question whether the director should be allowed to 
proceed to exploit the ‘opportunity’ if the authorisation sought by the director is 
unreasonably refused or the company fails to respond within a reasonable time. In 
Klinicki v Lundgrun,®? the Supreme Court of Oregon, interpreting the ALI 
Principles as reported in an earlier tentative draft, opined that: 


[ilf, after full disclosure, the disinterested directors or shareholders unreasonably fail to reject 
the offer, the interested director... may proceed to take the opportunity if he can prove the 
taking was otherwise “fair” to the corporation.” 


It is submitted we should resist going down this road. A director should be 
allowed to take and exploit an opportunity only if the company consents, and this 
is a positive requirement. To allow exploitation in the absence of an affirmative 
consent detracts from the basic proposition that the company is entitled to the 





86 D. J. Brown, ‘When Opportunity Knocks: An Analysis of the Brudley and Clark and ALI 
Principles of Corporate Governance Proposals for Deciding Corporate Opportunity Claims’ 
(1986) 11 Journal of Corporate Law 255, 272. 

87 S. M. Beck, ‘The Quickening of Fiduciary Obligation’ (1975) 53 Canadian Bar Review 771, 782. 

88 E. Talley, ‘Turning Servile Opportunities to Gold: A Strategic Analysis of the Corporate 
Opportunities Doctrine’ (1998) 108 Yale LJ 277, 282. 

89 ALI Principles, s.5.05(a)(3). 

90 The CLRSG recommended against the introduction of a statutory business judgment rule: DF, 
para 3.7. 

91 Eg see Howard Smith Ltd v Ampol Petroleum Ltd [1974] AC 821, 832 (per Lord Wilberforce: 
‘Their Lordships accept that such a matter as the raising of finance is one of management, within 
the responsibility of the directors: they accept that it would be wrong for the court to substitute its 
opinion for that of the management, or indeed to question the correctness of the management’s 
decision, on such a question, if bona fide arrived at. There is no appeal on merits from 
management decisions to courts of law: nor will courts of law assume to act as a kind of 
supervisory board over decisions within the powers of management honestly arrived at). 

92 695 P 2d 906 (Or 1985). 

93 ibid, 920 (references omitted). 
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undivided loyalty of the director and glosses over the fact that to allow a director 
to pursue active opportunities is likely to result in the diversion of his time and 
energies from the affairs of the company.™ 


Conclusion 


It is the avowed objective of the codification process to render the existing law on 
directors’ duties clearer and more accessible to the lay director but without 
changing the essential nature of these duties.’ Unfortunately, it is unlikely that 
this will be achieved with respect to principle 6 as currently drafted. The specific 
references to ‘information’ and ‘opportunity of the company’ arguably allow more 
interpretative brambles to strangle the core fiduciary obligation and standard than 
they help to clear. Information without limit renders the ‘duty’ too wide, whilst the 
causal limit with respect to corporate opportunities renders it too narrow. There is 
also the very thorny issue of the ex-director’s continuing obligation. Even if 
principle 6 is viewed as a process-focussed formulation, there remain important 
questions that call for further consideration. Perhaps, given the ‘vague protean 
ethical standard embodied by the fiduciary obligation,””® it is neither realistic nor 
desirable to attempt anything beyond a general statement, albeit one that should 
stay true to the fundamental core obligation of loyalty so that it may, minimally, 
appraise directors of the depth and breadth of their obligations. What is clear, 
however, is that the courts’ role in defining the boundaries of the director’s 
obligations remains as extensive and as vitally important as ever. 





94 Brudley and Clark, n 84 above, 1033. 
95 MCL paras 3.2-3.4. 
96 E. J. Weinrib, n 61 above, 22. 
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Slow Progress in Parliament: The Eighth Report of the 
Committee on Standards in Public Life 


Rhoda James and Richard Kirkham™ 


Introduction 


The House of Commons is at the heart of our democracy. The standards of conduct 
observed by its members are crucially important to the political well-being of the nation ... It 
is vital for the quality of Government, for the effective scrutiny of Government, and for the 
democratic process, that Members of Parliament should maintain the highest standards of 
propriety in discharging their obligations to the public which elects them. It is also essential 
for public confidence that they should be seen to do so.! 


This was the viewpoint of the Committee on Standards in Public Life in its First Report in 1995, 
and few would disagree with the constitutional importance of the issue. Hence, it is reassuring 
that in a recent review by the present Committee on Standards in Public Life, the Wicks 
Committee, it was found that the House of Commons scored well in its adherence to high 
standards of conduct. However, it has long been observed that there is a marked difference 
between parliamentary standards in practice and parliamentary standards in the public eye, a 
difference that led Wicks in its Eighth Report to explore ways in which this shortfall could be 
addressed.” This note examines and evaluates the findings of Wicks and the subsequent response 
of Parliament, arguing that in the long term a more radical reconstruction of the current, 
predominantly self-regulatory, arrangement is desirable. 


Background 


The history behind the introduction of the current regulatory system is well 
documented.? In 1994, following a number of high profile incidents of 
questionable behaviour by MPs and amidst a growing atmosphere of public 
distrust, John Major’s Government was forced to address the issue of standards. It 
did so by setting up an advisory non-departmental body, the, Committee on 
Standards in Public Life, a body initially chaired by Lord Nolan‘ to examine the 
standards of conduct of all holders of public office. The Committee has continued 
to operate long after the original sitting of the Nolan Committee, with the result 





* Centre for Socio-Legal Studies, Faculty of Law, University of Sheffield. We are very grateful to 
Robert Behrens, Secretary to the Wicks Committee, for his helpful comments on an earlier draft. 
All opinions and errors are our own. Since this note was submitted, the House of Commons have 
debated the Eighth Report (26 June 2003). Where the motions passed in that debate have altered the 
system of parliamentary self-regulation we have amended this piece accordingly. Otherwise the note 
concentrates on the Eighth Report and the response of the Committee on Standards and Privileges. 


1 The Committee on Standards in Public Life, First Report on Standards in Public Life, Cm 2850 
(1995), 20, paras | and 2. 

2 The Committee on Standards in Public Life, The Eighth Report, Standards of Conduct in the House 
of Commons, Cm 5663 (2002). 

3 See for instance, O.Gay, Parliamentary Standards, (House of Commons Library: Research Paper 
01/102, 2002) 7-10. 

4 The practice has developed of referring to the Committee by its Chair. There have been three 
chairs to date, Lord Nolan (1994—1997), Lord Neill (1997—2001) and Sir Nigel Wicks (2001), and 
between them they have presided over 9 reports. 
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that it has produced a number of reports covering many different areas of public 
office. Even so, it is the First Report of the Committee that remains the most 
influential, including as it does the ‘Seven Principles of Public Life’ that are now 
widely accepted as representing the benchmark of acceptable behaviour in the 
public sector.’ 

It was another lasting achievement of the First Report that represented the focus of 
the recent Wicks Committee review. In that First Report, the Nolan Committee made 
a number of recommendations aimed at addressing concerns regarding conduct 
within the House of Commons.® In a major constitutional step forward, the 
Commons accepted the bulk of the recommendations’ and in 1995 passed two 
standing orders and a resolution to put into effect new self-regulatory arrangements.* 
This resulted in the adoption of a Code of Conduct for Members of the Commons, a 
revamped select committee on Standards and Privileges (the Select Committee) to 
deal with complaints, and the establishment of a new post of Parliamentary Commis- 
sioner for Standards (the Commissioner) to aid investigation. 

Question marks still remained as to how the new system would work in practice, 
but in a review by the Committee on Standards in Public Life in 2000 the system 
was given a broadly favourable report. Some further recommendations were made,” 
but in the main they were not implemented by Parliament.!° Subsequent events, 
however, proved that the issue was still a live one. Not only did the Select Com- 
mittee hear a series of cases in the 1997—2001 Parliament in which it disagreed 
with the conclusion of the Commissioner, but in 2001 Parliament failed to re- 
appoint the then Commissioner, Elizabeth Filkin. These events raised genuine 
concerns amongst observers of Parliament as to the extent to which the Commons 
had understood the full demands of the post-Nolan system of Parliamentary 
regulation. 

Significantly, in producing its latest report, Wicks was forthright in reaffirming 
its faith in the overall standards of conduct within Parliament and praised the 
work of the Commissioner and the Select Committee.'! But Wicks did note a 
number of concerns. 





5 These are selflessness, integrity, objectivity, accountability, openness, honesty and leadership, n 1 
above. 

6 There was of course a system in place to regulate standards within the House before its acceptance 
of the recommendations of the Nolan Committee. As events demonstrated, the system was not 
sufficiently strong to deal with serious cases of alleged misconduct. 

7 Before introducing the Nolan reforms, the Commons considered two further reports produced by 
a specially constituted select committee of the House of Commons, the Select Committee on 
Standards in Public Life (HC 637 and HC 816 Session (94/95)). 

8 Standing Orders 149 and 150 were passed on 6 November 1995. These describe the roles of the 
Committee on Standards and Privilege and the Parliamentary Commissioner for Standards. 
The Code of Conduct for Members was introduced following a resolution on 19 July 1995, with 
the final version being approved on 24 July 1996 (HC 688 (1995—1996)). The Code has since been 
amended on 14 May 2002. For a summary of the Government’s and Parliament’s response to the 
Nolan report see D. Oliver, ‘Standards of Conduct in Public Life-what standards?’ PL [1995] 497. 

9 See oF Sixth Report of the Committee on Standards in Public Life, Reinforcing Standards Cm 4817 
(2000). 

10 The House of Commons did not debate the Sixth Report. Instead, the Committee on Standards 
and Privileges responded to the Neill Committee when it produced its Fifth Report for the Session 
HC 267 (2000-2001). 

11 Alan Williams MP, a member of the Committee on Standards and Privileges, pointed out that 
since the introduction of the Commissioner, as of 13 May 2002, only~four members had been 
suspended for misconduct relating to their declaration of interests. A further five would have been 
suspended if they had still been a Member of the House by the time their case was heard, oral 
evidence to the Committee, 13 May 2002 Cm 5663. 
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First, there have been ongoing accusations that despite the introduction of the 
office of the Commissioner, the parliamentary self-regulatory process remains 
susceptible to political abuse. This suspicion has been given some credence in 
recent years due to the manner in which a few cases have been dealt with. For 
instance, in the Reid and Maxton cases, following an extensive investigation, the 
Commissioner found that the Fees Office of the Commons had been misled by the 
two MPs. But when the Select Committee looked at the case, whilst it was satisfied 
with the e probity of the Commissioner’s investigation, it refused to uphold the com- 
plaints.!* The reason given was a technical one involving a difference of opinion 
between the Select Committee and the Commissioner as to the correct burden of 
proof that should be used in such a case.’? Despite this explanation, it was felt by 
some commentators that the seniority of the figures being investigated had 
influenced the Select Committee’s decision.'* 

A related criticism refers to the apparent reluctance of the Select Committee to 
support the work of the Commissioner when the Commissioner has had problems 
obtaining information from recalcitrant MPs.'° There have also been allegations 
that witnesses have been pressurised into withholding information.'® Thus even 
though the Select Committee has stated on a number of occasions that it would be 
willing to accept any requests to order attendance and information,” what seems 
clear is that in some cases the long-winded procedure for forcing witnesses to 
attend has caused delay and hampered the manner in which the Commissioner has 
been able to conduct an investigation." 

Events surrounding the termination of Elizabeth Filkin’s period of office 
provided further evidence of the weaknesses of the post. For many it was assumed 
that Mrs Filkin’s initial three-year term of office would be automatically renewed 
for another three years once it came to an end.'? However, amidst rumours of 
discontent amongst senior MPs regarding the allegedly over-officious manner in 
which Mrs Filkin had gone about her business, the Speaker of the House informed 
her that she would have to reapply for her position in an open competition. 
Mrs Filkin refused to do so and her successor has since been appointed. The 
manner in which she was treated has led many to question the ability of the 
Commissioner to be independent under present arrangements. Indeed, the 





12 Second Report of the Committee on Standards and Privileges HC 89 (2000-2001). 

13 The Select Committee decided that the seniority of the figures being investigated meant that any 
adverse opinion would have a particularly detrimental affect on their careers. Given the potential 
for a disproportionately high penalty resulting from an unfavourable decision by the Select 
Committee, in coming to a conclusion the Select Committee decided to use a higher burden of 
proof than might otherwise have been adopted. 

14 For an analysis of these and other suspicions, see R. Kaye, ‘Submission to the Committee on 
Standards in Public Life.” Written evidence to the Committee 2/28. This can be found on the 
Committee’s website at http://www.public-standards.gov.uk/ (last visited 24 June 2003). 

15 Peter Preston, ‘If Westminster silences its own watchdog, we will all pay the price’ The Observer 24 
December 2000. 

16 The three most quoted examples are the Reid and Maxton case, the Vaz case and the Gorman 
case, see n 3 above, 42—43. 

17 A point made strongly to the Wicks Committee by the current Chairman of the Committee, 
George Young. Oral evidence to the Committee, 7 May 2002, see n 2 above. 

18 n 16 above. 

19 The first Commissioner was Sir Gordon Downey who was appointed on 15 November 1995. In 
evidence to the Wicks Committee Peter Bottomley MP suggested that Sir Gordon Downey would 
have been given the opportunity to serve for two three year terms if he so chose (oral evidence to 
the Committee, 8 May 2002, see n 2 above). As it happened he declined the offer and retired from 
his post in November 1998, to be replaced by Elizabeth Filkin on 15 February 1999. The latest 
incumbent is Sir Philip Mawer, who was appointed on 13 February 2002. 
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impression this left behind at the time was that Parliament did not want to employ 
a Commissioner who took the job too seriously.” 

Further questions concern the apparent inadequacy of the present arrangements 
to provide safeguards for those MPs subject to investigation. For example, there 
are doubts as to the ability of the system to meet the standards of natural justice 
that one would expect from a system that potentially imposes restrictions on civil 
liberties where penalties are enforced. There are questions regarding the ability of 
an accused MP to cross-examine witnesses, the absence of a suitable appeal 
mechanism against decisions of the Select Committee, an apparent reluctance on 
the part of the Select Committee to accept a duty to give reasons, and doubts 
regarding the neutrality of the Select Committee itself.2! 

Perhaps an issue of equal concern is that the public perceive the system as a 
weak and ineffective mechanism with which to regulate the conduct of Members 
in such a vital institution as Parliament. The validity of these concerns is a matter 
of conjecture, and much progress has undoubtedly been made in the direction of a 
House of Commons that operates in a manner that respects the highest standards 
of personal conduct amongst its members. However, as the Eighth Report of the 
Committee makes clear, probably the most challenging issue that remains is 
the need to convince the public that the improvements are real and not merely 
cosmetic. 

Of course this challenge to secure standards of conduct within a given social 
organisation is not unique to Parliamentarians, it is a challenge that lies at the very 
heart of the whole legal and constitutional enterprise. But within that enterprise 
two essential themes of law and regulation are pre-eminent and it is against these 
themes that the parliamentary disciplinary procedure needs to be assessed. First, 
where there is a system of regulation, it is necessary to safeguard justice for any 
individual accused of breaches of the rules. Second, if systems of law and 
regulation are established to further the interests of its users, to be successful in its 
ultimate aim it follows that a regulatory system needs to convince the regulated 
and other relevant interested parties of its standards of performance. 

It is to provide such all round confidence that a fundamental principle of the 
rule of law is that civil and criminal penalties should only be imposed on an 
individual where the legal basis for doing so has been prospectively established 
and where the penalised party has had access to an independent and fair-minded 
tribunal. But this does not entail that all civil rights need to be considered within a 
court of law or even a tribunal, for the exact extent to which a process needs to 
incorporate the independent element is arguable. Thus whilst it is axiomatic that 
criminal proceedings should be heard by an entirely neutral and independent 
tribunal, the courts are still grappling with what Article 6(1) of the European 
Convention on Human Rights entails for civil rights.” In this area of law there are 
many remaining uncertainties. But what guidance there is would seem to suggest 
that so long as proper weight has been given to the interests of those immediately 





20 See for instance the evidence of Martin Bell, former MP and member of the Standards and 
Privileges Committee, oral evidence to the Committee, 8 May 2002. 

21 See the House of Lords/House of Commons, Report of the Joint Committee on Parliamentary 
Privilege, HL Paper 43/HC 214, (1998-99). 

22 R (Alconbury Developments Ltd) v Secretary of State for the Environment [2001] UKHL 23; [2001] 
2 WLR 1389 HL, Runa Begum v Tower Hamlets London BC {2003] UKHL 5; [2003] 2 WLR 388 
HL and Runa Begum v Tower Hamlets London BC [2002] EWCA Civ 239; [2002] 1 WLR 2491 CA, 
R (on ie applinaton of Beeson) v Dorset CC [2002] EWCA Civ 1812; [2003] HRLR 11 CA to 
name but a few. 
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affected by the decision”? and provided that there is the facility for an independent 
review of the process, then the courts are willing to allow a degree of deference to 
the appointed decision making body. Furthermore, this degree of deference signifi- 
cantly increases where that body has been chosen by Parliament itself.” 

There is undoubtedly room for manoeuvre in the design of appropriate 
mechanisms. This means that where a body is required to rule upon breaches of an 
organisational code, it is perfectly possible and legitimate to design disciplinary 
mechanisms around the prevalent needs of the particular organisation under 
scrutiny and the nature of the civil rights involved. What does seem evident is that 
whatever the method adopted, ultimately the same basic questions need to be 
answered to satisfy not only convention rights and traditional grounds of judi- 
cial review, but also wider constitutional expectations. For instance, is there a 
satisfactory system in place to identify, investigate and act upon breaches of 
predetermined standards of conduct? Does that system offer protection to the 
accused in terms of their basic rights and interests? And does that system fulfil 
the expectations of the stakeholders in the organisation, a group that will include 
the wider public? It is in the light of this approach that we examine the findings 
and recommendations contained in the Wicks report and the response of the 
House of Commons, in particular the reports produced in reply by the Select 
Committee and the House of Commons Commission. 

In producing its report Wicks made 27 recommendations that covered many 
aspects of the system in place within the Commons to deal with complaints 
regarding standards of conduct. The majority of the recommendations amount to 
a fine-tuning of the present system and were accepted by either the Select 
Committee or the House of Commons Commission. Some of the recommenda- 
tions were more far-reaching, were not so well received, and need to be discussed 
in more detail. 


Self-regulation — the one and only approach? 


Before going on to the detail of Wicks’s findings it should be understood that at 
the heart of the matter is the question of whether or not the existing system of self- 
regulation meets required conditions and, if it does not, whether the entrenched 
interests in the Commons can be persuaded to accept some form of truly 
independent element grafted onto the existing system. Wicks was obviously very 
conscious of the sensitivity of the issue for Parliament and sought to provide 
reassurance that it wished to retain the main benefits of self-regulation. Thus 
one overriding theme that came out of the report was the emphasis that Wicks 
placed on the importance of promoting a culture of respect for parliamentary 
standards of conduct amongst Members. 

This emphasis on culture is unsurprising as one of the strongest cards in favour 
of self-regulatory systems in general is the benefit to be gained where there is a 
sense of ownership of the regulatory system amongst the regulated. The argument 





23 See for instance Laws LJ in Runa Begum CA, ibid, para 40. Note also that there is extensive 
domestic jurisprudence already in this area under the common law judicial review head of natural 
justice or fairness. 

24 See for instance Laws LJ in Beeson CA, n 22, para 19-22, Lord Bingham in Runa Begum HL, 
n 22, para 11. 

25 n 2 above, chapter 4. 
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being that the most favourable scenario for obedience of regulation is where the 
regulated themselves can be encouraged to believe in and actively promote the 
purposes that lie behind regulation. At present, there is an almost overwhelming 
commitment within the Commons to a continued reliance on self-regulation. 
Indeed, as if to demonstrate this, the Select Committee went out of its way to 
describe how many of the recommendations put forward by Wicks as to how to 
improve the culture within Parliament, were already in place. 

The argument most frequently cited in favour of parliamentary self-regulation is 
the need to preserve the full scope of parliamentary privilege in the Commons. 


Parliamentary privilege consists of the rights and immunities which the two Houses of 
Parliament and their members and officers possess to enable them to carry out their 
parliamentary functions.effectively. Without this protection. members would be handicapped 
in performing their parliamentary duties, and the authority of Parliament itself in 
confronting the executive and as a forum for expressing the anxieties of citizens would be 
correspondingly diminished.” 


Robin Cook, then Leader of the House, in his evidence to Wicks expressed the 
prevailing feeling of MPs that parliamentary privilege was a necessary con- 
comitant of parliamentary sovereignty. The cogency of this view was challenged 
before Wicks, however, by academics, including Professor Dawn Oliver and 
ourselves, who argued that while Parliament was indeed sovereign in the sense of 
being the supreme law-making body, the system for judging the fitness of MPs to 
take part in the law-making process could properly be separated from, and need 
not affect, the sovereignty of that law-making process and the consequent doctrine 
of parliamentary privilege. 

But for most Parliamentarians any move away from self-regulation towards 
independent oversight, which would carry with it the danger of potential judicial 
intervention, is constitutional heresy. For instance Wicks heard evidence from one 
witness warning of the dangers of ‘judicial tanks on the Parliamentary lawn.’”? On 
the other hand, it is difficult to see how self-regulation of the House of Commons 
can operate effectively or fairly without at least an element of independent review, 
given the danger of capture of the regulatory machinery by the various interests in 
the House, be they governmental or party.*° On this view it is unrealistic to expect 
that the autonomy of a self-regulatory system would necessarily be respected 
where it is operating against those powerful interests, and equally that -the 
public are unlikely to be convinced of the fairness of a system where the deci- 
sion makers in individual cases are interested persons.” Nevertheless, for the time 
being, Parliament holds all the cards, and it is apparent that there is no internal 
momentum in favour of a significant change in the direction of quasi-external 
scrutiny. Aware of this pressure, Wicks concentrated its energies on looking at 
ways to improve the current structure rather than recommending radical overhaul. 





26 Second Report of the Committee on Standards in Privileges HC 403 (2002—2003), paras 2-10. 

27 n 21 above, para 3. 

28 Professor D. Oliver, ‘Regulation of Standards of Conduct in the House of Commons’, Written 
Evidence to the Wicks Committee, 20/13, and R. James and R. Kirkham, 20/34, see n 14 above. 

29 Sir William McKay, Clerk of the House of Commons, oral evidence to the Committee, 7 May 
2002, see n 2 above. 

30 n 28 above. 

31 ibid. 


© The Modern Law Review Limited 2003 911 





=x 


The Modern Law Review l : * [Vol. 66 
Investigation: The Parliamentary Commissioner for Standards 


The introduction of the Commissioner in 1995 was a move designed to provide the 
independent element in the standards system, a move which it was believed would 
satisfy the public interest. However, in the hearings before Wicks, the full worth of 
that independent element was called into question. It was also noticeable that 
there was some confusion as to the roles of the Commissioner and the Select 
Committee, and that there was a need for an improved verification of their 
respective remits. 

The position of the Commissioner raised particular concerns both as to status 
and powers. Formally the Commissioner is employed as an officer of the House, 
which could lead to an impression of the Commissioner being at the beck and call 
of Parliament. Wicks could not fully resolve this problem, as at present there is no 
obvious alternative to Parliament who could appoint the Commissioner. For 
Wicks the best current solution would be to make the unique position of the 
Commissioner more obvious, by defining the post-holder as an ‘appointee’ of 
the House and not an ‘employee.”*? Perhaps of even more significance to the 
Commissioner’s position is its relatively insecure tenure. This issue was recognised 
by Wicks, which although not willing to support full security of tenure along the 
lines of the Parliamentary Ombudsman, did come to the view that the tenure of 
the Commissioner needed to be strengthened. The solution it favoured was for a 
non-renewable fixed term of office between five and seven years.?4 

There are weaknesses, too, in the Commissioner’s investigative powers, 
including the lack of an express power to order the attendance of a witness. 
Wicks tackled this on two fronts. First it recommended that the duty of MPs to 
cooperate with any investigation undertaken by the Commissioner should be 
made explicit in the Code of Conduct.*> Significantly, Wicks also extended this 
recommendation to Ministers.°° Second, it recommended that Standing Order 150 
be amended to give the Commissioner the power to summon witnesses. Evidently 
there would still be an issue regarding the ability of the Commissioner to enforce 
such a power, with support ultimately being required of the Select Committee and 
Parliament. Nevertheless, Wicks felt that such a power would be helpful in 
enhancing the authority of the Commissioner. Wicks also recommended that 
Standing Order 150 should reflect the fact that, where necessary, the Commis- 
sioner possesses the authority to rectify the Register of Interests, to conduct 
investigations and to offer conclusions to the Select Committee on whether or not . 
a breach of the Code had occurred.” The aim of the latter recommendation is, 
where the Commissioner has produced a report, to place the onus clearly on the 
Select Committee either to agree with the Commissioner or state why it had come 
to a different conclusion. 

In their responses, neither the Select Committee nor the House of Commons 
Commission seemed prepared to acknowledge any major issue of concern with 
regard to the role of the Commissioner. The input of the Commission was 
important as it is the parliamentary body responsible for the appointment and 
funding of the Commissioner. In the performance of this role, the Commission 








32 n 2 above, chapters 5 and 8. 
33 ibid recommendation 20 (R20). 
34 ibid R21. 

35 ibid RS. 
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was subject to considerable criticism during the course of the Wicks hearings and 
in the report itself. The accusation was that the Commission had done much to 
undermine the position of the second Commissioner, Elizabeth Filkin. The exact 
extent to which this came about as an inadvertent result of the Commission’s 
actions is a moot point. Nevertheless, Wicks made it clear that more had to be 
done to clarify the selection procedure for the Commissioner and support the 
work of the Commissioner once in office.**® 

In its response the Commission offered the opinion that most of the 
recommendations contained in the Eighth Report that related to appointment 
and funding were already in place.” However, when asked as to how to strengthen 
the independence of the Commissioner, the Commission opted for a conservative 
approach by arguing for the shorter period of tenure offered, five years, as 
opposed to seven.”° It also ruled out describing the post of the Commissioner as 
an ‘office holder’ rather than an ‘employee’ on the grounds that Parliament alone 
had the power to create such a post through statute.*! The Commission did put 
forward the alternative that they would guarantee only to dismiss the Com- 
missioner following a resolution of the House.” But this proposal merely accords 
with the provision that is already contained within Standing Order 150 and does 
nothing to address the problematic perception that is created where the 
‘independent’ investigator is an employee of those being investigated. 

On this question of strengthening the position of the Commissioner, in its 
response the Select Committee also appeared to fudge the issue. It reiterated its 
opinion that it would use its power to support the work of the Commissioner and, 
like the Commission, noted that the proposed changes to Standing Order 150 
would probably not have the legal effect aimed for by Wicks.** The Select Com- 
mittee did though undertake to consider including an express requirement in the 
Code to the effect that Members are bound to co-operate with any investigation 
conducted by the Commissioner.” 

Finally, the Select Committee did not concur with Wicks on the question of 
amending Standing Order 150 to confirm the role of the Commissioner in 
conducting investigations and arriving at a published conclusion.** Instead it only 
recommended that the Standing Order be amended ‘to make explicit the 
Commissioner’s role in relation to the rectification procedure. 4 

In our view this response is disappointing. At present, the Commissioner is the 
only independent element in the whole regulatory system, and as such deserves 
greater support. The Commons has now approved the recommendations of the 
Commission to extend the Commissioner’s term of office and clarified the circum- 
stances in which the Commissioner can be dismissed. These moves are to be 


38 ibid R20, R22 and R24. 

39 House of Commons Commission, Response to the Eighth Report of the Committee on standards in 
Public Life: Standards of Conduct in the House of Commons, HC 422 (2002-2003). 

40 ibid para 8. 

41 ibid para 6. 

42 ibid para 7. 

43 House of Commons Committee on Standards and Privileges, Eighth Report of the Committee on 
Standards in Public Life: “Standards of Conduct in the House of Commons” HC 403 (2002-2003), 
paras 79-82. 

44 ibid para 13. In addition, the Government have agreed to amend the Ministerial Code to the effect 
that Ministers are required to comply with the requirements that Parliament has itself laid on 
them as Members. This amendment will appear in the next published edition of the Minsterial 

. Code, Peter Hain, Leader of the Commons, HC Deb vol 407 col 1240 26 June 2003. 

45 n 43 above, para 16. 

46 ibid para 17. 
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applauded and should now mean that the Commissioner has sufficiently strong 
security of tenure to enable Parliament to avoid a debacle like the Elizabeth Filkin 
affair.47 But even here a period of seven years would have sent out a stronger 
message of respect for the post than the five adopted by the Commission. Of more 
concern is the reluctance of all parties concerned to accept the benefits of 
cementing the post in statute. Given the vital importance of the Commissioner 
operating freely and independently, and given the constitutionally central role that 
this regulatory system plays, there are very strong arguments in favour of such a 
move. The arguments against are based on parliamentary privilege. But, the need to 
defend parliamentary privilege at all costs simply does not add up as a compelling 
constitutional goal when compared to the public interest in seeing and believing that 
standards are being enforced amongst our democratic representatives. It may well 
be that amended standing orders along the lines proposed by Wicks would prove 
sufficient to provide respect for the work of the Commissioner internally, but 
perception is crucial here and the evidence to Wicks of two Ombudsmen illustrated 
the potential strong ‘comfort value’ for the Commissioner in being supported by an 
Act of Parliament. It is therefore regrettable that the response of the Select 
Committee and the Commons suggests that for the time being they will remain 
intent on interpreting the post as predominantly there to assist internal judgment 
rather than to offer external overview. Parliament, it would seem, is unwilling to 
accept fully the public’s interest in seeing that justice is being done. 


Adjudication: Select Committee on Standards and Privileges 


Wicks made a number of recommendations to make the Select Committee a more 
appropriate body to perform the ‘adjudicative’ role. One of the main focuses of 
attention for Wicks was the membership of the Select Committee. The Select 
Committee has already accepted that its Chair should be a member of the 
opposition party, contrary to the ordinary practice within Parliament." Even so, 
there remained a concern that because the membership of the Select Committee is 
politically biased in favour of the governing party, that it has a very clear 
appearance of partiality. It came as no surprise that Wicks favoured an approach 
whereby no one political party should hold overall control of the Select Com- 
mittee.” Along with this recommendation on party input, Wicks also proposed 
that from now on the membership of the Select Committee should, in the 
majority, be made up of senior MPs and that Parliamentary Private Secretaries 
should be considered ineligible.*! Overall, therefore, the aim is to increase the 
authority of the Select Committee in the public eye by emphasising the experience 
of its membership, its separation from the Executive, and the lack of any domi- 
nant party political influence. 

Wicks also focussed on the need for the Select Committee to increase the 
openness with which it operates. For instance, it is recommended that the Select 
Committee should be required to provide a fully reasoned explanation for its 
decisions, particularly where it chooses to differ from the conclusion drawn by the 








47 HC Deb vol 407 col 1258, 26 June 2003 and the new Standing Order 150 (3). 

48 These were Sir Edward Osmotherly, former Local Government Ombudsman, and Sir Michael 
Buckley, then Parliamentary Ombudsman. 

49 A point reaffirmed by the Select Committee in its response to the Eighth Report, n 43 above, para 59. 

50 n 2 above, R1S. 

51 ibid R16 and 17. 


914 © The Modern Law Review Limited 2003 





November 2003] The Eighth Report of the Committee on Standards in Public Life 


Commissioner.” Such a recommendation accords with a distinguished and 
growing line of common law jurisprudence that highlights the significance of 
reasons in such circumstances to meet accepted notions of fairness. Where an 
individual’s rights are affected by a decision of a disciplinary body then fairness 
would demand that reasons should be given. However, with the Select Committee, 
there is an additional ground for requiring that reasons should be given. This is 
the need to lend authority to the decisions of the Select Committee and to satisfy 
the public that decisions have been taken on legitimate grounds. A linked 
recommendation was that the Select Committee should take evidence in public.’ 

The response of the Select Committee to proposed revisions of its constitution 
was muted. Although the Select Committee did agree that Standing Order 149 
should be amended -to clarify its role, it did, not accept the need to include a 
provision that obliged them to „give reasons.” Nor did it accept the need for its 
hearings to be heard in public.’ On the issue of membership the Select Committee 
did not agree that the majority of members should be senior MPs.*° However, it 
was encouraging to see that it has agreed to, exclude Parliamentary Private 
Secretaries from membership of the Committee? and to tackle the potential for 
party political bias. 


Although we would reject the assertion that our composition colours our decisions, we 
believe that our unique role as a quasi-judicial body, and the responsibility that we discharge 
equally on behalf of every Member of the House, would justify our composition being 
different if that improved Members’ or public confidence in the regulatory process. 3 


Accordingly, they proposed that the Select Committee should be composed of ten 
members, five of whom should come from the governing party and five from 
opposition parties. Whilst it is difficult to see why there should remain any 
predominance of Members from the governing party, this is clearly an improve- 
ment on the current position. 


Independent adjudication and appeal 


A more controversial recommendation of Wicks is designed to address both the 
questionable independence of the Select Committee in adjudicating on the 
disciplinary hearings of fellow MPs and the absence of a satisfactory appeal 
mechanism.°° Thus Wicks recommended the establishment of a separate investi- 
gatory panel to deal with difficult cases, such as where the breach alleged is 
particularly serious or where the Member concerned disputes the findings of the 
Commissioner. The Panel would be made up of two senior MPs who were not 
members of the Select Committee, and a ‘lawyer of substantial seniority’ who 
would also be chair.®’ Whilst such a tribunal would not be entirely independent, 
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the presence of a lawyer (or indeed a lay person of standing) would lend the 
process an air of impartiality that a sitting of the Select Committee would find 
harder to obtain. At the same time, this solution would allow the Select Com- 
mittee to remain in reserve to act as an appeal mechanism where necessary. 

As for the final stage in the process, deciding on an appropriate penalty, Wicks 
was content to leave that authority with the Select Committee. They did, however, 
make the suggestion that the Select Committee should be given the additional 
power to recommend financial penalties where deemed appropriate. This would 
have the advantage of reducing the need for suspensions, a form of sanction that 
punishes constituents as well as the Member concerned.°” 

We wrote earlier of the need to design mechanisms appropriate to the needs of the 
particular organisation under scrutiny. It is here, where the question at issue 
concerns independent adjudication and appeal within the unique parliamentary 
context, that the greatest tensions arise. Given that the House is empowered to 
withhold an MP’s salary and to suspend them from attending the House, there is a 
strong argument that civil rights are affected by the decisions of the Select 
Committee. Support for this proposition can be found in the fact that many 
professional associations have accepted these obligations and have gone out of their 
way to demonstrate that they promote fairness in their disciplinary hearings. What 
is striking is that with almost all other examples of professional regulation, the 
original chosen solution, that is largely self-regulation, has been replaced by one that 
incorporates varying degrees of independent adjudication as well as investigation. 

At first glance, there seems much merit in treating the regulation of conduct 
within the House of Commons in much the same light. However, as we have 
indicated, the House has always seen itself as a very different legal entity which 
possesses very special needs. Thus to retain full control over the ‘adjudication’ and 
‘sentencing’ stages whilst at the same time recognising the importance of including 
an independent element in the self-regulatory process, the approach of Parliament 
to date has been to hand over a degree of control to an independent person only at 
the investigation stage. Through such a compromise Parliament has successfully 
retained for itself ultimate authority over decisions on conduct. This also means 
that their conception of parliamentary privilege is not threatened because the role 
of the Commissioner is advisory only. However, this creates the impression that 
ultimately Parliament sees the Commissioner as an instrument for its benefit, a 
tool with which to manage internal disputes rather than a constitutional mecha- 
nism by which the public can be assured that standards within the House are 
maintained at the highest level.© 


Conclusion 


Our preferred reforms would entail a strengthening of the Commissioner’s 
position, preferably by statute. This would include confirmation of status, tenure 








62 ibid R14. Asa result of a motion of the House, Standing Order 45A will now be interpreted so that 
financial penalties can be imposed without suspension, HC Deb vol 407 col 1256 26 June 2003. 

63 For instance, in Albert and Le Compte v Belgium (1983) 5 EHRR 533 where two doctors had been 
suspended from practising medicine, the EctHR declared that disciplinary proceedings could 
impact upon civil rights in certain circumstances. 

64 For, eg. local government and the medical and legal professions. 

65 D. Oliver, Constitutional Reform in the UK (Oxford: Oxford University Press 1993) 184. 
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and powers relating to investigation. There should also be established a 
separate body, either at the adjudication or appeal stage, to which either the 
Commissioner or the accused MP could refer in the rare cases that cause the 
system particular difficulties. To cater for fairness and the public interest it is 
essential that this body should contain an independent element. Needless to say, 
Parliament is a long way from agreeing to such reforms, or even the weaker ones 
put forward by Wicks. 

That said, the views of the Select Committee and Parliamentarians in general 
should not simply be dismissed as the voice of self-interest as there are 
undoubtedly benefits in aiming to regulate from within. But this does not entail 
that all these benefits are lost if an element of externality is introduced into the 
process. What is clear from the experience of other professional bodies is that 
when it comes to self-regulation, there are many different shades of grey. This 
factor has allowed the idea of self-regulation to be broadly and imaginatively 
interpreted elsewhere. Indeed Wicks acknowledged early in its report that ‘all 
systems of regulation fall along a spectrum which has pure self-regulation at one 
end and wholly external regulation at the other. Most systems are a hybrid, 
combining elements of both internal and external regulation.” Those against 
change have sought to distinguish the role of Parliamentarians from that of other 
professions on the basis that because MPs are elected, they are already open to a 
degree of accountability that other professions are not. But although this may be 
true, it overstates the point to suggest that the democratic process can be relied 
upon to secure standards of conduct in Parliament. Such are the conflicting poli- 
tical pressures around election time it is unlikely that, on all but the rarest 
occasion, decisions at the ballot box will be based upon conduct issues. 

A further argument against enhanced external input is based upon the strength 
that such a precedent introduces. The apparent belief being that somehow 
parliamentary democracy would be mortally wounded if there were to be even a 
sniff of judicial interference with parliamentary procedure. There is certainly merit 
here in that clearly the doctrine of parliamentary privilege performs a necessary 
function. However, caution needs to be taken not to stretch the point too far and 
accept too easily the fear of floodgates. There are no such calls for further external 
intrusions into the workings of Parliament, and constitutional lawyers would 
be the first to defend Parliament against them. Nor is it clear that the process 
of disciplining MPs for breaches of conduct is such a fundamental feature of 
parliamentary privilege that it would significantly restrict Parliament’s ability to 
operate were it to be opened up to external scrutiny. There is, after all, a precedent 
here for redefining our understanding of parliamentary privilege in the events that 
led to Parliament surrendering to the courts the authority to adjudicate contested 
elections.® Thus a limited interference of parliamentary privilege could be justified 
on the basis that to do so is to defend higher constitutional values. First, there is a 
need to protect the interests of the individual MP whose political career could be 
ruined by a decision of the Select Committee; and second, to demonstrate to the 
public, and not just to MPs, that standards of conduct amongst Parliamentarians 
befit the importance of the post. It is difficult to see how the present system for 
regulating Parliament could ever achieve these goals in full. 








66 We welcome the fact that the Select Committee has agreed that the Commissioner should produce 
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67 n 2 above, para 2.22. 

68 Parliamentary Elections Act 1868. 


© The Modern Law Review Limited 2003 917 


The Modern Law Review [Vol. 66 


The most problematic issue appears to be the question of how disciplinary 
hearings should be organised. The Committee on Standards in Public Life has 
attempted on three occasions now, with three different solutions,’ to encourage 
Parliament in the direction of adopting fairer procedures for disciplining its 
members. The fact that Parliament has rejected each approach is disappointing to 
say the least. Parliamentary privilege is an essential feature of the constitution for 
sure, but it is there to protect the process of free debate and if in the past it 
included the process of disciplining members that was because in the past there 
was a very real danger of the Executive using every means available to restrict free 
debate. That danger is surely much more limited today and to suggest that the 
courts would attempt to subvert the parliamentary process in such a way is a 
difficult argument to maintain. All the best evidence that is available points to the 
conclusion that, save in circumstances where serious illegality of procedure were at 
issue, the courts would do everything they could to avoid having to rule upon any 
decision made within Parliament as to parliamentary conduct. It is, therefore, 
ironic that in refusing to make allowance for external input, the Commons is very 
probably establishing the only legal grounds that would realistically stand a chance 
in any potential legal challenge. These are the existence of a partial ‘tribunal’ to 
adjudicate on hearings and the absence of a satisfactory appeal mechanism. 

Yet Parliament remains resistant to the idea of incorporating external review. In 
its response, the Select Committee has proposed the introduction of a special 
procedure to deal with cases where there is a factual disagreement.” By this 
procedure the Commissioner would arrive at a factual conclusion with the help of 
two assessors, one MP and one legal advisor. But although these proposals are 
interesting they do not meet our objections because crucially the Select Committee 
would retain control of the process. 

Is it realistic to predict embarrassment for Parliament in its handling of conduct 
issues, and could such a case ever come before the courts? It is certainly not beyond 
the bounds of possibility. Professor Vernon Bogdanor has described - how 
periodically throughout the 20 century special cases did occur that in practice 
proved beyond the ability of Parliament to deal with.”! Professor Dawn Oliver has 
also pointed out that both Keith Vaz and Neil Hamilton employed a lawyer during 
their hearings, and both subsequently complained of the unfairness of the procedure 
used against them.’” On another occasion the grievance to reputation and justice 
might be considered so great that legal action may seem appropriate. And although 
it has often been said that R v Parliamentary Commissioner for Standards, ex p Al 
- Fayed ™ rules out the possibility of the courts taking on board such a case, in that 
case the action was not brought by an MP complaining about a breach of natural 
justice.” Thus on a different set of facts the courts might deem it appropriate to 
intervene where the conditions of procedural fairness had not been met. 

Furthermore, even if the High Court deems it inappropriate to intervene on the 
basis that parliamentary privilege blocks its access, the European Court of Human 
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Rights has famously refused to show a similar degree of deference towards 
parliaments.’> And even if it is by-no means certain that Strasbourg would rule 
against Parliament, given the public humiliation that such a course of events 
would entail, it is difficult to support the intransigent inability of Parliament to 
reconcile tradition and self-interest with the constitutional demand of the 
electorate to be given greater confidence that issues of standards of conduct were 
being dealt with properly. 

The approach of Wicks was to step further along the spectrum towards a mixed 
regulatory system. From all the evidence gathered in its inquiry, their report 
concluded that there was overwhelming agreement that the system of regulation in 
the House of Commons should demonstrate the following characteristics: an 
independent or an external element or both; clarity and transparency; the right 
cultural outlook; fairness to those being regulated; the responsibility of leadership. 
In our view on present evidence, consensus has been reached on some but not all 
of those elements. It would seem that Parliament has to travel further before it 
becomes the model of legality and fairness that would befit its position in the 
constitution. 


Postscript 


One final word should be reserved for the Committee on Standards in Public Life. 
It is an advisory body only, reports to the Prime Minister and has no formal 
powers of enforcement. As such, the potential has always been there for the body 
to become a constitutional white elephant. In practice the Committee has been 
remarkably successful in achieving, not just results, but a much-respected position 
in political circles. It has gained this position through the quality of its 
consultation process and reports, and through an ability to find practical 
solutions that have largely been acceptable to Parliament and the Executive. 
When the Committee on Standards in Public Life was originally established, the 
then Prime Minister, John Major, referred to the hope that ‘it would remain in 
being as a standing body to advise the Government of the day.’”° We concur with 
that view. There may be arguments for its role being amended or expanded to 
meet the needs of the day, but for the foreseeable future we anticipate the 
Committee continuing as a vital component of the modern British Constitution. 








75 Eg Demicoli v Malta (1991) 14 EHRR 47. 
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REVIEW ARTICLE 
The English Judges, Politics and the Balance of Power 


Diana Woodhouse* 


Robert Stevens, The English Judges: Their Role in the Changing Constitution, 
Oxford: Hart Publishing, 2002, xiv+ 169 pp, hb £22.50. 


As its title indicates, Robert Stevens’ The English Judges: Their Role in the 
Changing Constitution is concerned with the role of the English judiciary. The 
debate about what this role is, or should be, is not, of course, new, but in the light 
of the constitutional reforms of 1998 and 2003, it assumes particular importance. 
Stevens’ short book covers much ground, both in terms of substance and history; 
the first chapter, ‘Setting the Tone,’ looks at the lead up to the Act of Settlement of 
1701 and the last, “The Future,’ considers possible developments post 2002. There 
are occasions when the reader may wish for more background information or a 
fuller explanation or discussion. However, one of the virtues of the book is its pace 
and flow. Moreover, it is not, primarily, concerned with detail but with over- 
arching concepts and constitutional doctrines. It seeks to find an explanation for 
the changing role of the judges in the twentieth century and, in so doing, considers 
the separation of powers, judicial independence, the balance of powers, judicial 
attitudes and the relationship between law and politics. 

The following discussion considers the arguments Stevens employs. In his 
Preface, he notes of those to whom he is expressing | thanks, that ‘all would dis- 
agree with some of my views; some with most’ (p ix). I find myself agreeing with 
most and wanting to take some of his arguments further. 


Separation of powers 


A theme in Stevens’ book is the failure of the separation of powers, in the English 
context, to provide a constitutional basis for the position of the judges and the 
changing nature of the judicial role in the twentieth century. As expounded by 
Locke” and Montesquieu,’ the doctrine has three elements. The first divides 
government into executive, legislative, and judicial agencies; the second designates 
the chief functions of government in accordance with this division; the third 
separates government personnel, such that the functions carried out by the 
agencies are ‘in distinct hands. This institutional, functional and personnel 
separation theoretically protects against an abuse of powers. Of course, even in the 
United States of America, where the doctrine is one of the principles upon which 
the Constitution is founded, this has never been realised and, as a consequence, 
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it has been necessary to allow each institution some powers of interference outside 
its own competence to ensure the required checks and balances. 

As far as England is concerned, even with the abolition of the office of Lord 
Chancellor and the establishment of a Supreme Court, announced by the Govern- 
ment in June 2003, any measure of the institutional arrangements would fall far short 
of the checks and balances employed in the United States, never mind the pure 
version of the separation of powers. The fusion of the executive and the legislature, 
noted by Bagehot,° and the execution of broadly judicial and legislative functions by 
government departments and other government agencies give effect to parliamentary 
government. This allows government in its twenty-first century form to be conducted 
efficiently, but these developments clearly diverge from the institutional and 
functional aspects of the separation of powers. More importantly, however, an 
efficient division of powers does not necessarily guarantee their effective limitation 
and control; this is the essence of the doctrine and essential if it is to prevent an abuse 
of power. Given the expanding role of the state during the twentieth century, this is 
even more vital now than it was at the time of Montesquieu.® 

It is not only the executive-legislative axis that presents problems for the 
separation of powers. The doctrine of parliamentary sovereignty, which makes 
judges subservient to the will of Parliament, strengthens the position of the 
political branches of government at the expense of the judicial, as does the 
convention of ministerial responsibility, the existence of which makes the judges 
reluctant to intervene in matters for which ministers are politically accountable to 
Parliament. Any notion that there is some kind of equilibrium between the three 
separate branches of government or that there is a system of checks and balances 
which limits and controls the exercise of political power therefore disappears, and 
Stevens’ argument that ‘claims of separation of powers have to be treated 
sceptically’ (p 97) becomes persuasive. 

Stevens i is not alone i in his scepticism. Constitutional writers, such as Jennings,’ 
Marshall® and Robson,’ have long been dismissive of the doctrine. However, not 
all see the separation of powers as merely political rhetoric and thus of little 
constitutional relevance.'° Sir Stephen Sedley argues that once it is accepted that 

‘separation does not mean mutual exclusion’ but rather ‘interlocking spheres of 
constitutional competence,’ aspects of the doctrine help to explain our 
constitutional arrangements and to provide guiding principles. Thus the division 
of institutions is recognised in the sense ‘that the Queen in Parliament is, and 
therefore ought to be, a different legal entity from the Queen as the source of 
justice, and that neither is the same entity as the executive departments headed 
by the Queen’s ministers.’!?? Drewry similarly notes that the categorisation of 
functions, whilst ‘somewhat imperfect,’ is ‘a useful shorthand way of describing 
a lot of ‘things that go on in government, providing we remember that the 
boundaries between them are indistinct and that they are fundamentally 


5 W. Bagehot, The English Constitution (London: Fontana, 1963). 
6 T. Ohlinger, ‘The Doctrine of the Separation of Powers’ (2001) 13 European Review of Public Law 
1317—1330 at 1325. 
7 I. Jennings, The Law and the Constitution (5 edn., London: University of London Press, 1959) 
Chap. 1. 
8 G. Marshall, Constitutional Theory (Oxford: Clarendon Press, 1971) Chap. 5. 
9 W.A. Robson, Justice and Administrative Law (3™ edn., London: Stevens, 1951). 
10 See, for instance, E. Barendt, An Introduction to Constitutional Law (Oxford: OUP, 1998). 
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Law Quarterly Review 270, 271. 
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interrelated.’!> These views are reflected in the jurisprudence of the South African 
Constitutional Court, which argues that the separation of powers is ‘not a fixed or 
rigid doctrine’'* but one which sees executive, legislative and judicial functions 
as ‘primarily,’ but not exclusively, belonging to the responsible actors.! Such an 
argument is, of course, convenient for a Court which may wish to intervene 
in functions which are not ‘primarily’ its responsibility and, as a statement of 
constitutional principle, it may therefore be suspect. 

The problem here is that the separation of powers, along with related principles 
such as the rule of law and judicial independence, are paraded as givens when in 
truth they are subject to a range of interpretations which can be used to limit or 
extend the judicial role. Thus when judges challenge government policy, politicians 
portray them as usurping the role of those who are democratically elected and 
acting contrary to the separation of powers, which, in this view, means a separation 
of law-making — for politicians — and upholding the rule of law, in its narrowest 
sense — for judges. For their part, judges use the doctrine as a justification for both 
non-intervention and intervention. They have argued that to intervene in policy 
decisions, particularly those relating to financial regulation which have been subject 
to House of Commons approval, is contrary to the separation of powers and 
infringes the doctrine of parliamentary sovereignty.’ Conversely, when seeking to 
defend a more activist stance, they have argued that the separation of powers is ‘a 
cornerstone for judicial review’! and requires them to prevent the abuse of power. 
The South African Constitutional Court has gone further and rather than seeing 
the separation of powers as inhibiting intervention in economic, social and cultural 
rights, has used its interpretation of the doctrine as non-exclusive to justify its 
consideration of ‘more profoundly relevant contextual issues.’ 

What is evident is that the use of the separation of powers, either as an enabling 
or deterring mechanism, can be overplayed. Portrayals of it, as providing ‘an 
essential constitutional safeguard of judicial independence’ and preventing ‘the 
rise of arbitrary executive power’ may be persuasive, but become less so when the 
safeguard extends to protecting ‘the integrity of the administration of justice.”! 
Given the breadth of the administration of justice, the assumption that it should 
be seen as exclusively judicial territory, and thus protected from executive, and 
hence political, influence, is dubious, as is the belief that funding for it should be 
ring-fenced. As Stevens argues elsewhere, this is ‘less a question of one branch of 
government under the separation of powers; ... more a question of ... what role 
the judges themselves should play in deciding appointments and terms of service, 
and in running the courts.” 
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As Stevens implies, reference to the separation of powers therefore has a 
territorial ring to it and this frequently explains its use. It is concerned with status, 
demarcation lines and constitutional boundaries, the imprecision of which invari- 
ably produces tension between judges and politicians, as both seek to prevent 
incursions into what they perceive as their territory. A degree of friction between 
the courts and the executive is healthy. However, when it manifests itself in open 
conflict, as it did during 1995-96, it can undermine public confidence. This 
conflict, or, more accurately, series of conflicts, had its origins in a dispute over the 
boundary between ‘judicial’ and ‘political.’ From a judicial perspective there was 
concern about the encroachment of the Treasury into the administration of courts 
in a way which suggested that the interests of justice were taking second place 
to efficiency, value for money and populist appeal. Judges were also becoming 
increasingly disconcerted by the government’s law and order policies. From a 
government perspective, there was concern about the increase in judicial review 
and rulings which were seen as undermining executive discretion and crossing the 
judicial-political boundary. Ministers were also frustrated with the opposition of 
some senior judges to the proposed reform of the legal system and with judicial 
attitudes to law and order which, they believed, showed that judges had ‘gone soft’ 
on crime. In addition, they were concerned at the spate of articles, written by 
senior judges, which supported the adoption of a Bill of Rights and an extended 
judicial role. Particularly alarming were suggestions that judges should no longer 
adhere to the ultra vires principle, described by Lord Woolf as a fairy tale”! and by 
Sir John Laws as a fig leaf,” which had acted throughout the twentieth century as 
a restriction on judicial review. Sir John’s statement that relief should not be 
refused because of ‘the political nature of the case’ or because ‘the merits of the 
decision under challenge are politically controversial,” similarly caused alarm. 

The spat between the Major Government and the judges, which erupted during 
the Conservative Party Conference of 1995, is well known. It is recounted in detail 
in Chapter five. Stevens also draws attention to a similar set of tensions between 
the judges and the Labour Government which was returned in 2001.74 It was 
inevitable that the Human Rights Act would increase the tension between the two 
sides but the clashes that have occurred and the form they have taken are more 
than might be expected of a healthy tension, in which, while there are differences, 
there remains mutual respect. Had Jack Straw still been Home Secretary, it seems 
unlikely that the tension would have reached the pitch that it did. This sug- 
gests that judicial/executive antagonism owes much to personalities and to the 
policies of the Home Secretary. Here there is a clear contrast between Straw and 
his successor, David Blunkett. As Stevens astutely notes: ‘[w]hereas Straw’s views 
were shaped by the chattering classes of North London who appreciated the finer 
points of rights based jurisprudence, David Blunkett came out of Sheffield local 
politics where the incorporation of the European Convention on Human Rights 
into English law was, perhaps, less discussed, and there was more concern with 
duties than with rights’ (p 129). There is another difference as well. Blunkett’s 
attitude to the judges owes much to the traditional Labour view of them as 
unelected, unaccountable and untrustworthy, although rather than attributing 
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conservative, even Conservative, values to them, he sees them, as he does many 
other supporters of human rights, as ‘airy-fairy civil libertarians.’ 

The policies and attitude of David Blunkett (nicknamed ‘Bruiser Blunkett’ by 
Stevens) have more in common with his Conservative predecessor than with Jack 
Straw. Like Howard, his clash with the judiciary arose from judicial opposition to 
his sentencing policies and from adverse court decisions. His response was to 
attack the judges, judicial review and the developing rights-based jurisprudence 
and, as Stevens relates, once again a Party Conference provided the venue for 
some of these attacks (p 131), the nature and tone of which made it difficult to 
believe Blunkett was a member of a government responsible for implementing the 
Human Rights Act. Indeed, the Government in its entirety seemed to abdicate 
from this responsibility. At least, as Stevens observes; ‘no leader of New Labour, 
which had engineered the assault on parliamentary sovereignty which the Human 
Rights Act represented, was prepared to articulate an accepted revised philosophy’ 
(p 135). Stevens finds the silence of Lord Irvine, while Lord Chancellor, parti- 
cularly noteworthy. He had, after ail, ‘defended having the Lord Chancellor also 
sit in the Cabinet, so that he might protect the judges’ (p 135). Not much has 
changed since the early part of 2002, when Stevens was writing. There has still 
been no articulation by a New Labour leader of a revised philosophy. Blunkett has 
continued to attack judicial decisions against him and to rail against judicial 
attitudes to sentencing and judges have continued to criticise government sentencing 
policies. There may be signs of a truce. In an unprecedented move the Home 
Secretary is scheduled to sit alongside Lord Woolf in the Court of Appeal in the 
Autumn of 2003. However, whether this will result in an end to the skirmishing, 
and, if so, for how long, remains to be seen. As to the Lord Chancellor, prior to his 
departure from office, Lord Irvine offered some defence of the judges. Appearing 
before the Select Committee on the Lord Chancellor’s Office, he opined: ‘in all 
governments some ministers have spoken out against decisions that they do not like 
and I have to say that I disapprove of that. I think that it undermines the rule of law 
and I think that maturity requires that when you get court decisions you favour, 
you do not clap and when you get a court decision which is against you, you do not 
boo.” However, his comments may have been motivated more by antagonism 
towards the Home Secretary than by a recognition of his constitutional role which 
he so vigorously, but, as it has turned out, unsuccessfully, defended. 

The disputes of the Howard and Blunkett eras give credence to Stevens’ view 
that the separation of powers is more concerned with territorial boundaries than 
with providing a constitutional basis for the role of the judges. This is not to say 
that adherence to the concept in some form is not a good thing. Certainly ‘the 
insulation of the judicial role from the executive and legislature’? is something 
that is generally supported. However, it would not seem to provide a satisfactory 
explanation for the way in which judges sought to exercise their role in the latter 
decades of the twentieth century. 


Judicial independence 


Closely allied to the separation of powers is judicial independence, another 
concept which is subject to the whims of interpretation, in particular, as to 
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whether it relates to the judiciary collectively or just to individual judges. Having 
considered the ‘hallmarks’ of independence, which include security of tenure, fiscal 
independence, impartiality and freedom from executive pressure, Stevens concludes 
that, in the sense of the independence of the individual judge, ‘it is acceptable, if not 
entirely accurate, to say that England has independence of the judiciary’ (p 79). 
This is not the case where ‘judges as a class’ are concerned, Stevens asserting 
that judicial independence in this context has no legal status. He notes that 
‘[plarliamentary sovereignty, the wide jurisdiction of the Lord Chancellor, together 
with the appointment of judges by a politician and the dual roles of the Law Lords, 
have ... made it difficult to have an institutional concept of judicial independence.’ 
However, as he observes, this has ‘never discouraged the English judges from 
believing there is such a concept ... in some kind of ethereal collective sense’ (ibid). 

This belief was evident in judicial opposition to the reforms of the legal 
profession and the legal system, instigated by Lord Mackay when Lord 
Chancellor. Plans to end the Bar’s monopoly in the higher courts, make the 
magistrates’ courts more efficient and the civil courts pay for themselves were 
contested on the grounds that they interfered with judicial independence, by which 
was meant ‘the independence of the judiciary as a collective body, as opposed to 
the independence of each judge as an individual; a threat to the independence of 
the legal system, as opposed to the judges who operate it.’ Such an articulation 
of judicial independence had connotations of protecting vested interests and was 
not shared by Lord Mackay who confined judicial independence to the individual 
case, such that its essence is that ‘the judge trying the case is free to decide it 
according to his judgment in the light of the existing law.” In this he was 
supported by Lord Irvine, the Lord Chancellor in waiting, who, where the reform 
of the legal profession and the efficiency of the courts were concerned, would be 
continuing Lord Mackay’s work. 

The demise of the office of Lord Chancellor, the end of the dual roles of the Law 
Lords and the establishment of a Judicial Appointments Commission, however 
configured, will increase the institutional independence of the judiciary, some- 
thing made necessary by the Human Rights Act. It is unlikely that there will be 
independence in the sense that the judiciary will have its own budget, be 
responsible for running the court system and oversee judicial appointments. 
Nevertheless, the perception and the actuality of the judges as independent from 
the government will increase. Judicial independence in the collective sense may 
therefore in the future provide a more convincing basis for the role of the judges 
than it has in recent times when the mythology of independence has been used to 
defend vested interests and to obscure issues, such as accountability. Stevens does 
not address judicial accountability and there is insufficient space to consider it 
here. However, it is likely to become an increasingly important topic, given the 
overt role the judges now have in the political process and in determining moral 
and social questions, previously seen as the province of elected politicians. 


Balance of powers 


If, as Stevens argues, neither the separation of powers nor judicial independence 
provides an adequate constitutional basis for the role of the judges at the end of 
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the twentieth century, what does? For Stevens the answer is a balance of powers. 
This, he explains, was the English choice which followed the Act of Settlement 
1701 (pp 8-9). Again Stevens’ argument is persuasive for this concept has a fluidity 
which allows the various actors to adjust their position to fill a power vacuum or 
to restore some kind of constitutional balance to prevent an abuse of power. It 
also allows a constant interaction between the different branches of government, 
which, as Stevens notes, is a feature of responsible government and sits uneasily 
with a separation of powers. Further, it provides a better explanation for the ebb 
and flow of judicial power during the twentieth century. 

For much of the twentieth century, support for the balance of powers was 
evident in the thesis that power swung between the two main political parties. The 
pendulum theory held that because the government was unlikely to be in office for 
more than one or two terms, it was constrained by the need to respect the 
Opposition, aware that it would be in that position before long. The principle of 
do-as-you-would-be-done-by thus maintained some kind of balance which 
prevented an abuse of power. It was aided by the need of the government to 
persuade its party in Parliament of the merits of its policies and by the position 
and powers of local government, which acted as a check upon the centre. Judges 
hardly featured in the equation. It was political forces that preserved the balance. 
However, from 1979 the pendulum stopped swinging and the long period in office 
of the Conservative Party meant that the political mechanisms for controlling the 
excesses of executive power no longer functioned. The government no longer paid 
heed to the views of the Opposition, which was, in any case, ineffective for much of 
the period. Strict party discipline kept government backbenchers firmly under 
control and local government lost much of its power. The result was the executive 
domination of Parliament and a reduction in accountability. It was against this 
background that the judges sought to occupy the ‘dead ground”? to prevent an 
abuse of power and to develop new forms of control ‘to reestablish a balance in 
the constitution.”?'! Thus, O’Neill argues, ‘the activist approach of the English 
bench, in particular of the House of Lords, in developing and expanding the scope 
and substance of judicial review, can be seen as a more or less conscious response 
to what has been seen by the judges to be the growing dominance of Parliament by 
the executive.?* There was also, as Stevens notes, another factor. The polarisation 
of right and left meant ‘there was a vacuum of power in the centre and, 
consciously or not, the judiciary began to move into it or, if one prefers, was 
forced into it’ (pp 35-36). 

If we need a theory to explain judicial action during this period, the balance 
of powers, as Stevens suggests, offers an explanation. Given the pragmatic nature 
of our constitution, whether judicial behaviour is best explained by the balance of 
powers, or ‘a more flexible — and not necessarily irrational — sense of separation 
of powers’ (p 86), may not seem important. Yet the failure to identify a 
constitutional basis for the role of the judiciary is academically, politically and 
constitutionally unsatisfactory, for, as Stevens notes in his concluding chapter, 
[ajs the power of the judiciary becomes more obvious, a literature and an 
understanding of the judicial role will be essential’ (p 148). By itself a theory is 
unlikely to provide a full explanation for the way in which the judicial role 
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changed during the twentieth century. It does, however, provide a starting point 
from which to consider other factors, including judicial attitudes, the influence of 
individual judges and the relationship between law and politics, about which 
Stevens has much to say. 


Law and politics 


In the early twentieth century, Lord Chancellors ‘generally set the judicial tone’ 
(p 21) with both Loreburn and Haldane concerned to keep judges out of the 
sensitive areas of trade union and welfare law. This was achieved through 
legislation and a change in legal style which removed ‘the courts and the judges 
from the political arena’ (p 19). As Stevens observes, the case of Arlidge v Local 
Government Board,” in which the House of Lords denied even procedural due 
process, meant that ‘British administrative law went to sleep for the next fifty 
years’ (p 19). During this period, judges became increasingly obsessed ‘with 
deference and status’ and with the courts limited to crime, property, contract and 
tort, ‘the legal system was increasingly irrelevant to the functioning of modern 
England’ (p 25). Instead of having a constitutional role in the courts, the law lords 
concentrated on their legislative activities, while the executive capitalised on the 
independent and impartial image of the judiciary by using judges to chair 
commissions and committees. Thus ‘as the decline in the importance of the courts 
in public policy became obvious, the judges’ time was increasingly spent on 
activities which many societies would define as political’ (p 29). 

Changes in judicial attitudes and style do not happen overnight, as Stevens’ 
chapter title, ‘The Gradual U-Turn,’ illustrates. ‘One can begin to detect a 
change,’ he notes, ‘during the Chancellorship of Lord Kilmuir’ (p 34), and by the 
1960s the voices of ‘more imaginative judges,’ such as Reid, Denning and 
Radcliffe, were being heard. ‘It was not long before the judiciary was taking power 
from both the executive and the legislature’ (p 36), although in the 1970s and early 
1980s, ‘the majority of judges in the Court of Appeal and House of Lords still 
laboured under the weight of a strongly formalist tradition’ (p 42). By the mid 
1990s this had changed such that ‘the strength of the mood of the judges in the 
declining days of the Conservative period can be described as reaching back 
towards a Blackstonian role for the common law’ (p 57) and notions of judicial 
restraint were abandoned. Moreover, the approach of judges, such as Woolf and 
Laws, to fundamental law ‘flew in the face of three centuries of the English 
democratic tradition’ (p 62), bringing them into conflict with both Labour and 
Conservative traditionalists and raising questions of whether such judges were 
concerned with jurisprudence or politics. 

Stevens’ chapter title, ‘Jurisprudence or Politics,’ may suggest alternatives and 
imply that jurisprudence is divorced from politics. This, however, is not the case, 
neither is it Stevens’ view. Jurisprudence may not carry a party political banner, 
although some would argue that it often does, but it is political in the more general 
sense and it impacts on the political process, on government policies and, on 
occasions, on political outcomes, as Stevens’ conclusions on the Taff Vale Rail- 
ways case” demonstrate. He notes of the House of Lords’ decision on the liability 
of officers of a union for damages following from a strike, that it ‘drove the 
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Unions into a formal alliance with the Labour party and was a significant element 
in the Liberal landslide of 1906. ... It was this election which helped change the 
form and substance of the English judiciary.’ (p 18). Thus is demonstrated the 
close relation between law and politics. This relationship is more obvious in 
periods of judicial activism. However, the link is still there when the judicial 
approach is restrained, for the decision not to intervene is itself a political one and 
may have political consequences. Jurisprudence cannot therefore be considered in 
isolation, for it is influenced by many factors. Nowhere is this more evident than in 
the jurisprudence developed by senior judges in the mid-1990s in response to the 
political situation and government policies. It reflected a mind-set born of the 
post-war consensus, with its emphasis on the liberal values associated with 
welfarism and the fostering of community. It was therefore concerned to protect 
public law rights through a liberal interpretation of statutes which incorporated 
the need for fairness and reasonableness, the protection of legitimate expectations 
and, increasingly, fundamental human rights. It also reflected the willingness of 
senior judges to accept a more obvious constitutional role than previously which, 
in the circumstances, meant a more active role. 

This willingness arose, first, because senior judges perceived there to be failings 
within the British system of government. Stevens suggests that they were con- 
cerned at the decline in influence and power of senior civil servants under Mrs 
Thatcher and that this resulted in a reduction of confidence in the standard of 
public administration and in the accountability of administrators, through the 
convention of ministerial responsibility, to Parliament. However, the origins of 
judicial concern may date back further to the Crichel Down Report of 1954. It was 
this report which exposed the weaknesses of the civil service machine and which, 
according to Sir Stephen Sedley, was the start of the loss of judicial confidence in 
public administration.” Developments in the 1980s and 1990s and the increasing 
emphasis on the market economy and new public management did nothing to 
stem this loss of confidence, but rather led to concern that the public service ethos, 
which is a reflection of the underlying characteristics of the civil service, was being 
undermined by the ethics of the market place and by the different requirements 
and objectives of the private sector. 

Judges were not alone in having this concern. The Public Accounts Committee, 
in its Report, The Proper Conduct of Public Business, noted ‘a departure from the 
standards of public conduct which have mainly been established during the past 
140 years,” while the Nolan Committee cast a shadow over the integrity of the 
public service with its observation that ‘people in public life are not always as clear 
as they should be where the bounds of acceptable conduct lie.”?” Confidence in the 
public service was further diminished by ministerial admissions that ministers do 
not always tell Parliament all they should,’ for although this concerned the 
ministerial evasion or half-truth, it reflected on civil servants and the extent to 
which they connive with ministers to conceal information from Parliament. 
Likewise criticism by the Select Committee on the Parliamentary Commis- 
sioner for Administration of the Guidance to Departments on redress and ex 
gratia compensation — which the Committee thought “designed to hoodwink the 
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public’? and thus make it impossible to determine whether the compensation was 
fair — did nothing to reassure the judges of standards of administration. 

Coupled with this was judicial concern about the increased powers claimed by 
government. These were frequently widely drafted, but neither subject to adequate 
legislative scrutiny before becoming law nor to the processes of political 
accountability for the way in which they were exercised. This led Mr Justice 
Purchas to comment of ‘the wholesale, unregulated and unsupervised powers’ 
given to the Secretary of State to pass subordinate legislation under the Social 
Security Act 1986; ‘It might be that in this case in the exercise of the legislative 
process that “Homer nodded”. ... On the other hand, it might be an unwelcome 
feature of a dominating executive in a basically two-party democracy.” This 
concern about the lack of control of an ever-powerful government was, it seemed, 
also shared by the public. Hence judges believed they had public support which 
acted to legitimate the ‘refashioning of the constitution’ in which the balance 
between public administrators and the judges changed and ‘the barely fictional Sir 
Humphrey Appleby, servant and scourge of ministers ... [finds] his power 
trumped by a more potent constitutional actor, the judiciary.’*! Ministers 
similarly found their powers ‘trumped’ and while the Sir Humphreys were 
restrained from responding in public, ministers, as we have seen, were not. 

The willingness to accept a constitutional and activist role was also a response to 
the confrontational style of politics practised by the Thatcher governments, about 
which some senior judges publicly expressed their unease,** and to government 
policies which sought to improve efficiency and value for money at the expense of 
the rights of the vulnerable. Moreover, the break with consensus politics in the 
1980s, together with the continuation of one party in politics for so long, 
encouraged judges to move away from theories of ‘democratic elitism’ which 
restrict judicial review on the basis that in a democracy accountability is to the 
electorate. They no longer felt constrained by them or by a ‘sympathy for and 
deference to democratic paternalism.’ The self-imposed fetters were therefore 
removed, a development which was encouraged by the use of the courts by 
pressure groups, frustrated with Parliament as an arena for discussion and 
dissent. 

Britain’s membership of the European Community (EC) provided a further 
impetus to the development of the judicial role. Joining the Common Market may 
have been perceived or portrayed as a political development but its legal and 
constitutional effects were profound and Stevens notes that it is arguable ‘that the 
English courts themselves have been more enthusiastic Europeans than the courts 
in other countries’ (p 47) (and, one might add, than most British politicians). This 
enthusiasm is understandable, given the constraints of parliamentary sovereignty 
under which the courts operate. The European Communities Act 1972 not only 
gave them an additional master, the European Court of Justice (ECJ), which, 
unlike them, is not subservient to Parliament, but also the ability, indeed duty, to 
declare when national law was incompatible with community law. Moreover, 
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unlike some of their continental counterparts, such as Germany, they have not 
been constrained by the requirements of a Constitution. The effect of membership 
upon the judges has been profound. It has informed the way in which they 
interpret statues and, through the principle of direct effect, given them the role of 
upholding rights, arising from EC law, against public bodies. In addition, it has 
influenced the development of jurisprudence and ended the ‘isolation of England 
from European legal culture.” It has enabled effect to be given to the European 
Convention on Human Rights as a general principle of EC law and, as a con- 
sequence, increased judicial frustration at not being able to apply the Convention 
in all cases. The development of a fundamental or constitutional rights-based 
jurisprudence and the call by some judges and senior lawyers for a Bill of Rights to 
incorporate the Convention into English law was a response to this frustration 
and to their embrace of comparative law which has, according to Lord Steyn, 
‘come of age. Thus a political development brought about fundamental 
developments in jurisprudence and the role of the judiciary. 

Other factors also contributed to a change in the judicial role and to judicial 
attitudes. These Stevens lists as including: changes in society’s approach to 
authority; a determination, like generals in the second world war, not to repeat 
‘the worst side of the judges in the 50s and 60s’; the financial success of the legal 
professions in the1980s and 1990s and London’s ‘largely unchallenged’ position as 
the international legal centre; the demise of prejudice against Jews and Catholics 
which enables creative lawyers to succeed to senior judicial positions; the greater 
availability of talented barristers because of the expansion of commercial and 
corporate law; the elevation to the position of Lord Chancellor of Lord Mackay 
who was prepared to appoint to the appeal courts ‘those who might have a real 
talent as appeal judges,’ thereby enabling a ‘broader style to reach fruition’ (p 39). 
As a consequence of these developments, Stevens maintains that ‘England today 
has a remarkably competent judiciary, marked by a bench the overwhelming 
majority of whose members are gracious, scholarly, imaginative and fair 
compared with the 1950s’ (p 38). 


Politicisation of the judiciary 


In Stevens’ view, ‘the transformation of the English judiciary over a twenty-five 
year period, during which they took cognisance of a far wider range of political 
and social matters, was achieved without the politicisation of the judiciary, at least 
in the sense the judiciary in France, Italy, Germany and Spain has been politicised’ 
(p 75). He does not expand on this statement, except to note that despite the lifting 
of the Kilmuir Rules by Lord Mackay, the ‘judiciary on balance showed 
remarkable good sense about public appearances and public statements’ and, 
unlike their counterparts on the continent has not been involved in highly political 
corruption inquiries. An additional factor may be that judicial appointment in 
France, Italy and Spain (and Portugal) has changed from being comparable to 
that in the UK to being made by self-governing judicial bodies. This, according to 
Thomas and Malleson, has shifted power away from politicians and senior 
members of the judiciary to the lower judiciary and ‘tended to increase the 
political significance of the judiciary’ and ‘the connection of political factions and 
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judges.” Thus increasing the separation between the judiciary and the executive 
may result in judges being perceived as political actors in their own right and, like 
other political actors, open to persuasion through lobbying. The United States 
Supreme Court exemplifies this development.” 

In Britain the perception is, or has been, that judges are, at times, too deferential 
to government, too prepared to do its bidding, and too prepared to believe the 
word of its agents, whether civil servants, police or ministers. Such accusations 
carry less weight now than they did twenty or so years ago. The reports of in- 
quiries, such as those into the riots at Strangeways Prison, undertaken by Lord 
Woolf, and Arms to Iraq, conducted by Sir Richard Scott, are hardly indicative of 
a judiciary seeking to please the executive. Neither are some of the more con- 
troversial judicial review decisions which have gone against ministers of both 
political parties. In recent times senior judges have also been concerned not to 
emulate the deference to the police, shown by Lord Lane, whose period as Lord 
Chief Justice resulted in a string of miscarriages of justice, including the Guildford 
Four and the Birmingham Six. Nevertheless, as Stevens notes, while the exponen- 
tial growth in judicial review and the findings against the government and its 
agencies in a number of judicial inquires may make them ‘less and less associated 
with Government’ (p 75), when it comes to national security and the public 
interest, the accusation of deference can still be made. This may be regarded as 
politicisation in a different sense. 

Much, of course, depends on what is meant by politicisation, for like judicial 
independence and the separation of powers, it tends to lack definition, although 
unlike these concepts it is usually portrayed as something to be avoided. Yet there 
is a case for arguing that, given that judges are in politics, whether they like it or 
not, and given that they, like the rest of us, are a product of their ideology, 
upbringing and experiences, it would be more honest to accept that their decisions 
are political, in the broad, general sense, and may be political, in the narrower 
party political sense. This may lead to the conclusion that whatever reform is 
undertaken of the judicial appointments system, politicians should retain an 
appointing role and that at least where the most senior judges are concerned, some 
kind of confirmation hearing before a committee of Parliament would be appro- 
priate, perhaps, as Stevens suggests, using the model of the monetary policy 
committee, members of which are questioned by the Treasury and Civil Service 
Select Committee (p 145). 

What is clear is that judges are not divorced from politics. Moreover, despite the 
government’s downplaying of the implications of the post 1997 constitutional 
changes for judicial/executive relations and the balance of power, their 
involvement in politics and the political process has increased substantially. 
Devolution legislation, the effect of which on the judges’ role is, somewhat 
surprisingly, not considered by Stevens, requires the Privy Council to determine 
matters of vires between Westminster and the other legislatures and thus places the `` 
judges firmly in the political arena. This presents the possibility that devolution 
issues will, in the words of Lord Lester, ‘become a political football, kicked hard 
by politicians for their partisan ends.’ This possibility increases should the 
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devolved legislatures have a party balance which is different from that of the 
Westminster Parliament. The Human Rights Act 1998 has similarly brought the 
courts further into politics, with rights becoming a matter of political and legal 
debate and the constitutional balance tipping towards the judges. 

In an effort to minimise the effect of the changing balance, the Lord Chancellor 
called for judges to exercise caution in their interpretation of the Human Rights 
Act, advising them to develop principles which provide the right balance between 
activism and restraint.°° In support of his Cabinet colleagues who spoke in terms 
of partnership, he argued that the Act required ‘a dialogue’ between judges and 
politicians. Once more, as in the early part of the twentieth century, a Lord 
Chancellor sought to set the tone for judicial behaviour and, as then, to steer 
judges away from political controversy. The move was resisted by Lord Bingham, 
the senior law lord, who responded: ‘I do not myself see it as the role of the judges 
to engage in a dialogue. 51 He was supported by Lord Woolf, Lord Chief Justice, 
and Lord Phillips, Master of the Rolls, who also rejected the use of the word 
‘dialogue’. Lord Phillips did, however, believe that there was ‘a spirit of co- 
operation rather than an, jadversarial feeling so far as the judiciary and the 
executive are concerned.” This suggests that politicians and judges have a 
common purpose, at least, as it has transpired, until the courts come to a decision 
which is politically unpalatable. More importantly, it affirms the central role of 
law and judges in the political process. 

No doubt aware of this role and perhaps, although rejecting the notion of 
dialogue, responding to the concerns of Lord Irvine, the House of Lords has 
generally been cautious in its interpretation of the Human Rights Act — for many 
lawyers disappointingly so. This caution has led to accusations that in cases such 
as Brown, McIntosh and Benjafield,? senior judges have hidden behind the 
doctrine of judicial deference, applying it without reference to objective principles, 
and, in so doing, running ‘counter to the new, culture of justification that the HRA 
has instituted’** and, indeed, undermining it." There are principled and pragmatic 
arguments for judicial deference to the other branches of government. These 
centre on the courts’ lack of democratic legitimacy”® and their lack of expertise 
and competence to deal with socio-economic matters. However, the concern is 
that the doctrine is being used to avoid situations where giving effect to human 
rights may ‘cause the courts to come into conflict with the other branches of 
government or take a position that is at variance with public opinion.’ The 
courts, it seems, are seeking to avoid controversy. 

It may seem somewhat ironic if, having achieved the incorporation of the 
European Convention on Human Rights into English law for which many if its 
members lobbied, the judiciary retreats from its activist position of the previous 
decade to one of restraint for fear that the politicians, the media and the public 
will see the balance as having shifted too far and react against it. It should not, 
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however, be a surprise. When the Human Rights Bill was progressing through 
Parliament, Lord Bingham, then Lord Chief Justice, warned those ‘who hope for a 
surge of judicial activism’ that they ‘may be disappointed.’ He continued; ‘I think 
that British judges will continue to accord a very considerable margin of 
appreciation to political and official decision makers. ...[{to] help to allay the fears 
of those who see incorporation as an objectionable judicial usurpation of 
democratic authority.” English judges may have lost some of their conservative 
image but they are hardly radicals. They have not enjoyed the conflicts with 
Michael Howard and David Blunkett or their adverse press coverage. 

It may be the case that, as Stevens states, ‘it is becoming slowly more accurate to 
describe Britain as a constitutional democracy rather than a parliamentary 
democracy’ (p 148), but the emphasis is on ‘slowly.’ The force of parliamentary 
sovereignty as the dominant constitutional principle remains, if not always in 
practice certainly in political and legal rhetoric, and inhibits debate about any 
system of checks and balances. The myth that by scrutinising legislation and 
holding government to account Parliament prevents the abuse of power still has 
currency and continues to pervade political speech and, at times, judicial reason- 
ing. Even arguments which suggest that Parliament and the courts have a dual role 
in the process are frequently articulated in terms of sovereignty, albeit shared or 
‘bi-polar sovereignty,” rather than in the language associated with a constitu- 
tional democracy. 

Yet despite the continued concentration on sovereignty and the implications 
which follow from this, there have been developments which give support to 
Stevens’ thesis. The creation of the Scottish Parliament and the Assemblies for 
Wales and Northern Ireland have established competing centres of authority, as 
has the post of the Mayor of London. Regional Assemblies will provide additional 
competition. These institutions have only limited powers but, along with others, 
including, for instance, the Bank of England and Food Standards Agency, both of 
which have independent status, they, nevertheless, act as a check on the power that 
can be exercised by central government. Externally, membership of the EU and 
the incorporation of the European Convention on Human Rights likewise act to 
limit legislative and, hence, executive sovereignty. Such developments have not 
been framed in terms of constitutional or political theory. Yet they provide the 
institutional arrangements and the defusion of authority and power associated 
with constitutionalism. 

Less obvious, perhaps, but no less important has been the role of the courts in 
recognising certain fundamental rights as constitutional rights. Together with the 
Human Rights Act, this has resulted in ‘a decisive shift towards a rights based 
system. A legal culture of demanding justification for inroads on fundamental 
rights and freedoms now prevails.”°’ This will inevitably have an impact upon 
political culture and theory. There are other ways in which judges have been 
influential in the process of moving England towards a constitutional democracy. 
Lord Steyn cites three particular examples which he describes as ‘ranging from the 
banal to the fundamental.’ The first is the fact that judges now invariably refer to 
citizens rather than subjects. While this may seem a small change, it has important 
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implications, carrying with it notions of rights, responsibilities, partici- 
pation and ownership that were previously missing. The second relates to the 
concept of the State which, for obscure historical reasons, had no legal identity in 
English Law. This situation has now been rectified. The third concerns the 
immunity or quasi-immunity of ministers from injunctive relief which ‘lingered on 
in our system.’ It lingers no more. In a development of ‘constitutional and 
symbolic significance’ the Privy Council held there was no such immunity, the 
rule of law applying even to the most important office holders. 

To what extent the above political and legal developments provide evidence of a 
move towards a constitutional democracy is debatable. Lord Steyn is more 
cautious than Stevens, arguing that England ‘cannot yet be described as a 
constitutional state,’ although he believes that it ‘can fairly claim to be inching 
towards [it].’°° The problem is that without a written constitution the recent 
developments lack constitutional protection. Institutions created by statute can be 
abolished in the same way and court rulings can be overcome by express 
legislation. We are thus dependent upon political restraint and judicial vigilance. 
This may not be an adequate basis for a constitutional democracy. 

Whether it is or not, Stevens makes an important point about the future role of 
the judges. He notes that ‘[w]ith so much constitutional change and so little sense 
of what New Labour’s goals for the Constitution are, with the power of the House 
of Commons in decline, together with that of the Civil Service as it becomes diluted 
with political advisers, some greater role for the judiciary would seem inevitable. 
Yet this may be the very moment when the judiciary may find it is most in need of 
caution and humility’ (p 148). This is persuasive, and it has an interesting subtlety. 
The implication is that at a time when judges are in the ascendancy and coming 
into their own as a constitutional power, they should underplay their position, bide 
their time and be generous to those whose power is in decline. This accords with 
the workings of the English Constitution in which power is transferred 
incrementally and myths about where it resides are sustained long after the 
situation has changed. But whatever approach the judges take, whether choosing 
to adopt an activist or restrained position, the choice is a political one. 

In his historical sweep of the last hundred years and more, Stevens notes of the 
judiciary that its ‘position in 1997 was very little different from 1897’ (p 89). 
Certainly it remained subservient to the will of Parliament, in theory at least, and 
it was neither institutionally separate nor independent. Whether the constitutional 
reforms of 1998 will result in this position still being ‘very little different’ in 
another hundred years will be judged by others. It seems unlikely. There were 
signs of change even before those reforms. As Stevens states, ‘during the 1990s the 
separation or balance was increased in the minds of British politicians’ (p 90). The 
friction between the judges and Home Secretaries of both Conservative and 
Labour governments also suggested that rather than judicial and executive 
‘spheres of constitutional competence’ being ‘inter-locking,’®’ they had separated. 
The extreme consequences of judicial detachment, predicted by Viscount Birkenhead, 
whereby there would be a ‘violent and disastrous collision,’ may not have been 
realised, but the spheres certainly seemed to be rubbing up against each other. 








63 ibid. 

64 ibid. 

65 Gairy v The Attorney General of Grenada, June 19 2001. 
66 n 17 above, 734. 

67 Sir Stephen Sedley, n 11 above, 21. 

68 Viscount Birkenhead, Points of View (London, 1922) 92. 


934 © The Modern Law Review Limited 2003 


November 2003] The English Judges 


This detachment or separation seems likely to increase. The establishment of a 
Supreme Court, for which, in his final chapter, Stevens argues at some length, will 
be a physical separation and the abolition of the office of Lord Chancellor will 
break the traditional link between judges and the executive and increase the 
separation between the political and judicial branches of government. 

Whatever separation materialises, and there are many issues yet to be resolved, 
Stevens’ observation still holds good. He notes that a ‘real’ separation of powers 
and a more meaningful concept of judicial independence would ‘require a 
significant rethinking of political philosophy.’ They would also require ‘the 
abandonment of various fundamental conventions and myths.’ These, Stevens 
suggests, ‘operate, in some ways, quite satisfactorily in practice’ (p 141). Not so 
satisfactory, however, are the uncertainty, fudging and delusion to which they can 
give rise and the way in which they can be used to protect vested interests. Yet, as 
Stevens argues, the judiciary is reluctant ‘to leave its mythological hideouts, 
whether they be judicial independence, or denying the inevitable policy element in 
judicial decisions’ (p 137). He continues: ‘at their core, both in politics and law, 
convenient myths have their meaning. ... In the day-to-day world, however, they 
make intelligent discussion of the role of judges, in what passes for the British 
Constitution, difficult.’ Difficult it may be but Stevens makes an excellent start at 
providing and provoking that discussion, a discussion which, given the 
constitutional developments in 2003, needs to be taken further. 
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Jennifer Temkin, Rape and the Legal Process, 2nd edition, Oxford: Oxford 
University Press, 2002, xxxviii +385 pp, hb £60.00. 


In the last three decades there has been a dramatic expansion in the scholarly 
literature examining how the legal process deals with rape and sexual assault. As 
part of this trend scholars from a variety of disciplines have focused increasingly 
on the legal system’s failure to protect women, children and men from sexual 
violence. Researchers have also provided crucial information on the prevalence 
and impact of rape and sexual assault. Some of this work has been enormously 
influential on policy makers and has undoubtedly led to changes in the substantive 
law and its enforcement. The second edition of Professor Jennifer Temkin’s Rape 
and the Legal Process is likely to fall within this category. It is fifteen years since 
the first edition of this work was published and in that time there have been many 
changes to the law of rape. The legal. definition of rape has been revised, with the 
recognition of marital rape and the rape of males. There have been changes to 
patterns of sentencing and protections offered to complainants in rape trials, 
changes in evidential rules pertaining to the sexual history of complainants, as well 
as significant improvement in the police response to rape. There are also imminent 
changes to the law with the current Sexual Offences Bill and the recent revision to 
the sentencing guidelines in cases of rape. In this significantly expanded edition of 
Rape and the Legal Process Professor Temkin takes stock of these, and many other 
developments and sets out an agenda for future legal reform. 

To those who already know her work it will come as no surprise that the second 
edition of Rape and the Legal Process is an outstanding contribution to the 
existing literature in this area. It is written in a clear, well-structured style and 
tackles many of the most difficult problems surrounding the law of rape. 
Crucially, this work integrates three key approaches to the analysis of rape law: 
first, it examines the legal definition of rape; secondly, it looks at how that 
definition is enforced; thirdly, it sets out specific proposals for assisting victims of 
rape within the legal process. It also marries the substantive law and policy issues 
with material from the social science literature. So for example, when discussing 
the use of a defendant’s past misconduct in rape trials, Temkin surveys the current 
law, proposals for change, and developments in other countries, as well as 
empirical research on how mock jurors use such evidence (pp 225-254). This 
approach, which is adopted throughout the book, is a distinct strength and avoids 
some of the weaknesses evident in other scholarly work on rape, including 
approaches that sacrifice clarity and structure for barely comprehensible theoris- 
ing and analysis that is only concerned with the substantive law, without reference 
to wider perspectives or sources of knowledge. - 

In her opening chapter on rape within the criminal justice system, Temkin places 
subsequent discussion within a context of law enforcement. She examines a range 
of issues including the experiences of victims in court, police treatment of rape and 
issues of sentencing. Temkin includes discussion of two trends. The first of these is 
that since the early 1980s there has been a substantial increase in the number of 
rape offences being reported to the police (p 12). This, in part, undoubtedly 
reflects improvements in the response of criminal justice agencies, in particular the 
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police, to the problem of rape. In contrast, the last two decades have seen a 
marked reduction in the rate of conviction, as a proportion of reports of rape, 
from 32 per cent in 1979 to 8 per cent in 1999/2000 (p 27). Reform of the 
substantive law and its enforcement can be justified on many grounds; the falling 
conviction rate in cases of rape, however, is arguably one of the most crucial and 
underlies much of the-subsequent discussion in Rape and the Legal Process. 

In Chapter 2 Temkin examines the definition and redefinition of rape. Central to 
this chapter is the issue of reform. How can the legal definition of rape be revised 
to reflect the function of a modern law of rape, that is, the protection of sexual 
choice? The process of rape law reform in this country is a history of heightened 
expectations and subsequent disappointment. In addition, many reform proposals 
have tended to be influenced by outmoded and discredited thinking, while more 
radical reform measures have often been rejected with little serious consideration. 
Consequently, Temkin’s analysis of the recommendations of the Home Office 
‘Review of Sex Offences’ which form the basis of the current Sexual Offences Bill, 
should be of particular interest to anyone concerned with the process of rape law 
reform. This review will examine two areas of the reform agenda: the issue of 
gender neutrality within rape and the revision of the law of consent. 

Most jurisdictions that have engaged in significant reform of rape law have 
introduced reforms that are influenced by the notion of gender neutrality. This is 
the idea that the law of rape should protect male and female victims and that rape 
should be defined so as to include an expansive definition of sexual intercourse 
that allows for women, as well as men, to be convicted as principal offenders. 
Temkin notes that the suggestion that rape should become a fully gender neutral 
offence was rejected by the Review of Sex Offences on the basis that the public 
understanding of rape was an offence ‘committed by men on women and men’ and 
that penile penetration carried risks of ‘pregnancy and disease transmission’ 
(p 61). Temkin points out that the Review made no effort to find out how the 
public perceive the ambit of rape and that the risk of pregnancy is hardly a 
convincing justification for limiting rape to penile penetration given that the law 
already protects women (and men) where there is no possibility of a pregnancy 
resulting. As an alternative justification for the Review’s recommendation Temkin 
notes that: ‘[a]s sexual abuse is mainly perpetrated by men, there is an argument 
that an offence of rape should reflect this’ (p 61) and that a gender specific rape 
law highlights ‘the reality of male sexual violence by confining the offence to penile 
penetration’ (p 71). This approach, however, is not without its problems. How 
might such a standard impact upon other criminal offences which are committed 
by one gender more often than the other, such as armed robbery or sexual offences 
against children? In terms of the reality of sexual violence, it is apparent that 
women do perpetrate acts of non-consensual penetrative sex against men, children 
and other women. A rape law which recognised female perpetrators would 
arguably reflect the reality of sexual violence more closely than a law which only 
recognised male perpetrators. 

In her discussion of the law of consent Temkin argues that the aim of rape and 
related offences should be the ‘protection of sexual choice, that is to say, the 
protection of the right to choose, whether, when, and with whom to have sexual 
intercourse so long as that choice does not impinge on the same right of others’ 
(p 96). It is clearly a central function of the law of consent to identify a clear 
dividing line between situations where sexual choice is freely exercised and where it 
is not. Temkin argues that the current law of consent fails to meet basic standards 
of ‘clarity, certainty, and comprehensibility’ (p 93). Her criticisms centre around 
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the decision of the Court of Appeal in Olugboja [1981] 3 All ER 443 where Dunn 
LJ stated: ‘[i]t is not necessary for the prosecution to prove what might otherwise 
appear to have been consent was in reality submission induced by force, fear or 
fraud, although one or more of these factors will no doubt be present in the 
majority of cases of rape.’ In so doing, Dunn LJ appeared to recognise that 
consent might be vitiated by blackmail and moral and economic pressure. Temkin 
argues that Olugboja seeks to ‘abandon a legal standard of non-consent in favour 
of jury decisions on individual cases’ (p 93). She takes the view that this decision 
introduced an undesirable level of vagueness in the law of consent by drawing a 
distinction between consent and submission without providing guidance as to 
what these words mean (p 93). Olugboja is undoubtedly unsatisfactory for the 
reasons Temkin details. However, this decision also contains an underlying 
approach to consent that is important. The main strength of Olugboja is that by 
allowing jurors to decide the issue of consent on an individual basis it takes us 
beyond the historic straightjacket of simply assuming that consent could only be 
vitiated by force, fear or fraud. Ultimately, if rape law is going to focus upon the 
protection of individual sexual autonomy then Olugboja makes significant 
progress toward recognising that sexual choice can be denied in a range of 
circumstances, depending upon individual case facts. This is why Olugboja is 
important, though the lack of clarity in the guidance provided to juries is 
undoubtedly a very significant problem. 

In response to such criticisms of the current law the Review of Sex Offences 
recommended that the law of consent should set out circumstances where 
agreement to sex would be viewed as absent, such as when a person submits to 
intercourse because of threats or where a person has been abducted or unlawfully 
detained. Temkin argues that such a list would introduce ‘greater clarity and 
certainty,’ but would bring the law ‘not far from where the common law can reach 
at the moment’ (p 107). So Temkin considers a range of other strategies in dealing 
with the problem of consent (pp 176-177). Of particular interest is the idea of 
‘shifting the evidentiary burden of establishing consent onto the shoulders of the 
defence in certain cases, such as where there is evidence of serious injury inflicted 
by the defendant.’ In such cases the defence would not be able just to make an 
assertion of consent: it would have to show a ‘real factual basis’ for the claim 
(p 176). Shifting the evidentiary burden in this way would be a radical reform 
which raises many concerns, not least from the perspective of the Human Rights 
Act 1998. It might also be argued that in cases involving serious injury there is no 
need to reverse the burden of proof, as such cases are more likely to result in 
conviction than those where evidence of violence is absent. On the other hand, one 
might question whether, as a matter of legal policy, it is right or necessary to place 
the full burden of proof on the prosecution in cases where a complainant has 
suffered serious additional violence in the course of an alleged rape. 

Temkin’s discussion of consent also illustrates the precarious nature of reform 
measures. For example, the state of Michigan introduced radical reform 
legislation in the 1970s that attempted to remove the consent defence where 
sexual intercourse was accompanied by a range of other circumstances, such as the 
use of force or where the victim was incapacitated. The Michigan courts, however, 
have undermined this approach by allowing for a consent defence (pp 163, 172). 
Such problems are of central importance to the reform process because repeated 
studies have indicated that the impact of revisions to the substantive criminal law 
are often weakened by the attitudes and practices of criminal justice professionals. 
This is an insight that is readily apparent throughout Rape and the Legal Process, 
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yet one that is sometimes absent from other legal commentaries on rape law 
reform. 

The pace of change in the law of rape in more recent times is reflected in the fact 
that as Rape and the Legal Process was being published, the Court of Appeal 
revised its rape sentencing guidelines in R v Millberry [2003] 1 WLR 546. Millberry 
resulted from the recommendations of the Sentencing Advisory Panel on the 
Billam [1986] 1 All ER 985 sentencing guidelines. Temkin was able to give 
attention to the Panel’s advice, which made a number of significant recommenda- 
tions, particularly in the context of non-stranger rape, where it was argued that 
cases of stranger and non-stranger rape should generally be treated as being of 
equal seriousness. Temkin addresses the point thus: ‘[t]he overall impact of this 
revised approach to sentencing in rape cases will be to reflect current concerns 
about the offence and above all its grave consequences for victims irrespective of 
their relationship with the offender’ (p 53). The Panel’s advice and the response of 
the Court of Appeal, however, reflect the very mixed fortunes of rape law reform. 
The Panel, for example, suggested that there should be mitigation in some cases of 
marital rape where the defendant has suffered ‘provocation’ or ‘stress.’ The Court 
of Appeal, while generally agreeing with the Panel’s recommendations that 
stranger and non-stranger rape should be treated as equally serious has, in its new 
guidelines, entrenched several new mitigating factors applicable to cases of non- 
stranger rape. This includes the clumsy proposition that in some cases of non- 
stranger rape, the victim may be less fearful than in cases of stranger rape because 
the assailant in the latter situation is an ‘unknown quantity.’ The use of such 
reasoning may appeal to judicial notions of common sense, but it has little 
supporting evidence within the research literature which emphasises the fear and 
trauma generated by non-stranger rape, precisely because of the relationship 
between victim and offender, rather than despite it (see P. Rumney, ‘Progress at a 
Price: The Construction of Non-Stranger Rape in the Millberry Sentencing 
Guidelines,’ 2003, Volume 66, Modern Law Review pp 870-884). Such an 
approach is a further illustration of Temkin’s argument that the judiciary has in 
the past failed properly to recognise the harm of non-stranger rape (p 44) and that 
there is a need for greater training and education of legal professionals (p 356). 

Rape and the Legal Process benefits from being a generally balanced work which 
does not disregard the rights of defendants in pursuit of an increased conviction 
rate. In a number of areas where there is intense conflict between defendants’ 
rights and the interests of rape complainants, Temkin guides us through the 
problems, potential solutions and the implications of these measures. For 
example, she examines the use of the complainant’s sexual history in rape trials 
(pp 196-225) and the House of Lords decision in DPP v Morgan [1976] AC 182 
(pp 116-136) in a rigorous manner. In Chapter 5 Temkin examines the vexed issue 
of victim and defendant anonymity in rape cases and engages in a thorough 
analysis of legal developments in this area. Of particular contemporary relevance 
is the issue of defendant anonymity in cases of rape and sexual assault and the 
argument that in such cases the accused is often subjected to a unique degree of 
vilification and is therefore entitled to anonymity unless convicted. Temkin’s 
response centres on an assumption underlying this proposal: ‘[iJmplicit in these 
complaints is an assumption that allegations of rape are prone to be false, so that 
men require special protection from them. The absence of any evidence for this 
assumption and the increasing recognition that the guilty are all too often 
acquitted in rape cases may partially explain why successive governments have 
stood commendably firm against this backlash’ (p 308). As this quotation 


© The Modern Law Review Limited 2003 939 


The Modern Law Review [Vol. 66 


suggests, one of the central issues to be considered in the debate over defendant 
anonymity is the extent to which men, and sometimes women, are subjected to 
false allegations of rape or sexual assault. While the rate of false complaints must 
be balanced against other factors such as the notion of open justice and the 
impediments anonymity might create for law enforcement, the discussion of 
anonymity in rape cases often gives scant attention to the actual rate of false 
complaints. 

In her own analysis of the rate of false complaints, Temkin examines research 
that suggests the police have in the past overstated the number of false reports. 
She argues: ‘there is no evidence that fabrication occurs more often in rape cases 
than in other crimes’ (p 5). In fact there is a considerable body of research evidence 
that suggests a false reporting rate for rape that is higher than that for other 
serious offences. There is however, little reliable evidence upon which to conclude 
that the false reporting rate is higher. This does not necessarily lend support to 
Temkin’s argument because virtually all the quantitative data, whether it suggests 
a high or low rate of false reporting, is riddled with methodological inadequacies. 
In addition, one commonly cited statistic that suggests a false reporting rate of 
two per cent has recently been the subject of powerful criticism (E. Greer, ‘The 
Truth Behind Legal Dominance Feminism’s “Two Percent False Rape Claim” 
Figure’ (2000) 33 Loyola of Los Angeles Law Review 947). Until we have a more 
reliable research base to work from, it is difficult to make any authoritative 
statements on the rarity or otherwise of false rape allegations. Consequently, one 
must express some caution when considering the issue of false complaints and its 
influence in the development of legal policy. 

There can be little doubt that Rape and the Legal Process is currently the most 
authoritative text on the law of rape in any common law jurisdiction and is likely 
to remain so for the foreseeable future. The breadth and depth of the analysis 
contained in this work provides a comprehensive and unique view of rape law. As 
such, it will be an invaluable text not only for legal practitioners, academics and 
students, but also for policy makers, legislators and others concerned with the 
problem of rape. 


Philip N.S. Rumney* 


John H. Langbein, The Origins of Adversary Criminal Trial, Oxford: Oxford 
University Press, 2003, xxii +354 pp, hb £30.00. 


In The Origins of Adversary Criminal Trial, John Langbein considers how English 
felony trials, which had been lawyer-free before the 1690s, had become lawyer- 
dominated by the 1780s. The book provides an excellent account of changes to the 
use of counsel and evidential and procedural practice that occurred in this period. 

The first chapter provides an introduction to English criminal trial in the late 
17™ century, a trial that may seem alien to a reader familiar only with modern 
Anglo-American criminal procedure. Prosecutions were brought privately, albeit 
in the name of the Crown. All prosecutions were tried, and the average length of 
trial in the mid 18 century, including jury deliberation, was probably about half 
an hour. The accused was denied prior knowledge of the precise charge or the 
evidence to be presented, and was constrained by pre-trial detention in arranging 
witnesses. The prosecuting victim rarely employed counsel, and the defendant was 
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not entitled to counsel, since the accused was seen as the person best informed to 
mount a defence on the facts, and his or her direct involvement in proceedings 
provided an invaluable informational resource to the Court. The main part of the 
trial consisted of the accuser and accused ‘in altercation.’ Langbein calls this the 
‘accused speaks’ form of trial. By the 1780s, however, the English criminal trial, 
presented in the fifth and final chapter, was not dissimilar to its modern descendant. 
Lawyers dominated the criminal process, although defence counsel were still not 
able to address the jury directly. In the intervening chapters, Langbein’s concern is 
with how this process of ‘lawyerisation’ occurred. 

Langbein offers a number of reasons why English criminal trial underwent this 
transformation. One catalyst was the Treason Trials Act of 1696, under which the 
accused could make use of counsel to mount a ‘full defence,’ and defence witnesses 
could testify under oath, putting their testimony on par with that of prosecution 
witnesses. Langbein argues, from historical sources, that the drafters of the 1696 
Act understood the restriction of the use of defence counsel to cases of treason to 
be a principled response to the special dangers of treason trials that had become 
apparent during the pre-revolutionary Stuart period: the charges were usually 
politically motivated and unfounded; they were vigorously prosecuted by the 
Crown using counsel; the cases were often legally complex; judges had shown 
themselves to favour the Crown. It is difficult not to suspect, however, that the 
underlying motive was really one of self-interest. The miscarriages of justice that 
marked the Stuart treason trials were commonplace in contemporary common 
felony trials, but the middle and upper classes were unlikely to face such charges. 
These people were more likely to appear in misdemeanour trials, which included 
matters of civil and regulatory character, where the use of defence counsel was 
permitted. When Parliament reclassified forgery (a crime of the literate) from a 
misdemeanour to a felony in 1729, in order to provide the increased deterrent of 
the death penalty, it removed the right to employ counsel to make a full defence in 
doing so. It was soon after this that defence counsel began to appear in felony 
trials, to offer partial defence on points of law and witness examination. 

The second catalyst was increased state involvement in the prosecution of 
felonies. This occurred in four ways. The first was that the King personally 
employed counsel in some high profile cases from 1722. The second was that new 
state bodies such as the Royal Mail, Royal Mint and Bank of England began to 
engage solicitors and barristers to prepare and prosecute cases. The offering of 
substantial rewards by Parliament and the Crown for the successful prosecution of 
felonies was a third, and the fourth was the Crown Witness system, under which 
co-defendants could receive immunity for testifying against their partners- 
in-crime. Langbein provides evidence of increasing contemporary concerns that 
these last two practices encouraged perjured testimony, and even fabricated 
prosecutions. Lawyerisation was assisted by the promise of substantial rewards 
for conviction, and the associated availability of funds to employ professional 
prosecution. A third, lesser, catalyst was the development of associations for the 
prosecution of felons, which employed lawyers to prosecute cases on behalf of 
their members. 

Langbein argues that, from the 1730s, courts increasingly permitted the use of 
‘counsel learned in law’ for the defence, although not to comment on questions of 
fact. He provides a convincing account of how counsel successfully worked their 
way around this law/fact distinction in order to provide a fuller defence of their 
clients. The boundaries of what constituted a ‘matter of law’ were pushed outwards 
throughout the 18" century, beginning with the cross-examination of witnesses. 


© The Modern Law Review Limited 2003 i 941 


The Modern Law Review [Vol. 66 


Using points of law and cross-examination, defence counsel were gradually able to 
present the case for the defence without making formal representations of fact. 

Langbein is, however, less thorough in his explanation of the development of the 
relationship between judge, jury and counsel. Judicial frustration at jury 
autonomy had led to a series of cases in the 1660s in which jurors had been 
fined or even imprisoned for their decisions, ending with jury autonomy being 
firmly established in Bushell’s case (1670) Vaughan 135, 6 St Tr 999. In response, 
as Langbein demonstrates well, the 18" century Bench developed more sophisti- 
cated techniques for controlling jury decisions, including directing a special verdict 
and requiring re-deliberation. Historically, jurors had brought to the trial their 
prior knowledge of the case, and, along with the judiciary, had had the right to 
examine witnesses. Langbein argues that the last quarter of the 18° century saw 
‘the muting of the jury,’ both in the use of prior knowledge and in the examination 
of witnesses. The evidence presented is not, however, conclusive. By the 1760s, 
jurors do appear to have presented prior knowledge in open court under oath, but 
it is not clear that this was a pre-requisite of the jury being entitled to rely on such 
evidence in its deliberations. Similarly, although, as Langbein notes, in 1784 
counsel raised an objection when a juror asked a question of a witness, the 
objection was granted on the specific point that counsel should be allowed to finish 
examination before the jury asked questions, not that the jury could not ask 
questions at all. 

It is similarly not clear that ‘by the end of the [18] century the judges were 
visibly uncomfortable in the conduct of fact-adducing and anxious to cast it off on 
the lawyers’ (p 312). Langbein himself discusses the continuing role of the judge as 
counsel for those unable to afford a barrister, which he suggests may have been 
two-thirds to three-quarters of defendants at the Old Bailey. This judicial 
involvement may not have been as reluctant as Langbein portrays. For example, 
we know that in 1782 a judge not only examined an expert witness on the details of 
the prosecution’s case, but proceeded to present his own theory of the case to the 
expert (Sweatman Old Bailey Sessions Papers (February 1782) 193). By the end of 
the 18 century, counsel played an increasingly important role in criminal trials, 
but judge and jury had not yet become mere passive bystanders. 

The introduction of defence counsel enabled the defendant to mount a more 
effective challenge to prosecution evidence, including challenging the sufficiency of 
evidence and exercising the privilege against self-incrimination. As Langbein 
shows, four rules of evidence were developed to control the quality of the evidence 
provided to the jury. These concerned the character of the accused, the need for 
corroboration of crown witness testimony, confessions obtained under duress or by 
‘hope of favour,’ and hearsay. He argues that, alongside the limited use of defence 
counsel, this development of rules of evidence was a significant judicial response to 
the dangers that emerged from prosecutorial practice in the 18" century. 

Langbein tends to consider developments in criminal procedure from an internal 
perspective, but there is also value in considering how these developments fitted in 
with wider contemporary intellectual developments. From the 17™ century, 
philosophers and natural scientists had argued for the importance of knowledge 
that was empirically derived and verified, and in the 18" century, while philosophers 
such as Hume developed an empirical epistemology, lawyers developed rules of 
evidence, so that only valid evidence could be admitted to trial, and assistance 
could be given in its correct evaluation. But how could the quality of evidence be 
determined, and conflicts between sworn testimonies be resolved? Before the 18" 
century, the main technique had been to restrict who was competent to testify 
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under oath. From the early 18™ century, defence witnesses became fully 
competent, and this, combined with suspicion about the motives behind, and 
quality of, much prosecution evidence, meant that a new method had to be 
developed to evaluate conflicting evidence. This is the theoretical and practical 
context in which cross-examination developed. Langbein is right to be concerned 
at ‘how easily cross-examination could be abused for partisan and truth-defeating 
ends’ (p 246), but the reader should also consider the strong contemporary 
concerns about untested testimony, and the absence of viable alternatives. 

Langbein’s approach to history is fundamentally teleological: his interest is in 
how we have arrived at an adversarial criminal procedure that ‘exhibits two 
striking defects...the combat effect and the wealth effect,’ in which we ‘distort or 
suppress the truth’ (p 1). These propositions are the most controversial in Origins, 
and receive no justification in that work, although Langbein has previously 
criticised, in more detail, the use of the ‘truth defeating’ adversarial process in civil 
cases (“The German Advantage in Civil Procedure’ (1985) University of Chicago 
Law Review 823). For the ‘Anglo’ part at least, there are significant difficulties in 
accepting the contention that in modern Anglo-American criminal system, 
‘[wlinning often entails tactics that distort or suppress the truth, for example, 
concealing relevant witnesses, withholding information that would help the other 
side, preparing witnesses to affect their testimony at trial (coaching), and engaging 
in abusive cross-examination’ (p 1). The ‘combat’ effect in English criminal 
procedure is significantly curtailed by disclosure requirements on the prosecution 
and, to a lesser extent, the defence, and the absence of witness coaching. In 
addition, the ‘wealth effect’ is partly addressed in England by State funding of the 
defence, and procedural safeguards that provide the ‘equality of arms’ required 
under Art. 6 ECHR. 

The obvious alternative would have been to develop something similar to 
Continental inquisitorial procedure, as suggested on the first page of Origins. 
However, the reader must wait 338 pages to read Langbein’s argument for why 
this did not happen. That argument is compressed into only five pages, and this is 
a disappointment. There may have been potential, at this point, for a comparative 
scholar such as Langbein to explain the dynamics of 18™ century continental 
criminal procedure, and the exchange of ideas between European criminal legal 
thinkers at that time. To its English contemporaries, continental criminal procedure 
was fundamentally unsuitable because of the use of judicial torture to elicit 
evidence, and the requirement of a large, state-funded magistracy. With judicial 
consent, the piecemeal developments of the 18" century were instead funded by 
the parties. Rather than undertaking an exercise in finding the truth for the case as 
a whole, English criminal procedure developed the dialectic method of cross- 
examination to establish whether a case could be proved against a specific 
defendant. The focus of the criminal trial therefore became the defence of the 
individual against the power of the state, rather than the state finding the offender 
on behalf of the victim. We should be slow to conclude that adversarial trial was a 
wrong direction. It influenced procedural reform in post-revolutionary France, 
including experiments with the use of the jury, and, more recently, in Italy. 

Throughout Origins, Langbein relies on the Old Bailey Sessions Papers. 
Unfortunately, discussion of the nature, uses and limitations of this source are 
left until Chapter 4, and the reader new to this material may find some benefit in 
reading these pages at the outset. The Sessions Papers began as pamphlet accounts 
of the more popularly interesting Old Bailey trials in the 1670s, and by the later 
18" century were subsidised by the City of London as a quasi-official publication. 
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It is because of this source, seemingly unknown to legal historians before the 
1970s, that Langbein is able to provide earlier dates for procedural developments 
than had been possible for earlier generations, who had relied on the (more 
selective) law reports. In Langbein’s history, the 1730s were a crucial time in the 
development of adversarial criminal trial, with the development of defence counsel 
in cross-examination and rules of evidence. By the 1780s, Langbein presents the 
existence of a sophisticated adversarial process, albeit lacking the formal use of 
speeches by defence counsel. But do the sources support this dating? One of the 
limitations of the Sessions Papers as an historical source for observing change over 
time is that they do not present their cases in a consistent manner. The more 
detailed reporting of selected cases began after 1710, and by the 1730s the Sessions 
Papers were aspiring to replace the law reports, and so increased the detail 
reported. In the 1780s, when Langbein argues that there was a ‘spurt’ in the 
reported use of defence counsel (p 170), the Sessions Papers had begun to report in 
the greatest detail, including some transcripts of cross-examinations. We may 
therefore be seeing no more than the appearance of the evidence for a practice, 
rather than the appearance of the practice itself. 

Throughout, Langbein has achieved a readable, engaging and clear-flowing text. 
Points of detail have been confined to 1,444 footnotes, which are definitely worth 
the reader’s attention. It would be an impossible task to present every 
development in 18" century criminal trial in a single volume. Were there to have 
been one further chapter, however, it would have been good to see a discussion of 
the increasing role of the expert witness in case presentation. The Sessions Papers 
show that experts were required on specialist, especially medical, matters by the 
1760s, although they did not become developed adversarial weapons until the start 
of the 19" century. 

Despite these quibbles, Origins is a significant contribution to our understanding 
of the beginnings of modern English criminal procedure. It brings together a 
wealth of recent legal historical scholarship to present a coherent argument as to 
how and why lawyers rather than judges came to dominate the Anglo-American 
criminal process. This book should be the starting point for any lawyer or 
historian wishing to understand how English criminal trial was transformed in the 
18 century. 


Déirdre M. Dwyer” 


Janine Griffiths-Baker, Serving Two Masters: Conflicts of Interest in the Modern 
Law Firm, Oxford: Hart Publishing, 2002, xiii +212 pp, hb £30.00. 


Law firms are voracious institutions. They extract as much surplus as they are able 
from their associates, compelling them to bill huge numbers of hours, and even 
partners are no longer exempt from target setting. Most of their work is 
transaction based rather than a continuous stream of work for a client. The large 
law firm requires all of its members to abide by the same philosophy and to revere 
the bottom line. The reasons are clear: transactions bring in large fees with their 
consequent rewards. In the most recent analysis of the top 100 UK law firms, the 
top five had revenues per partner of between £1.3 million to over £2 million, with 
profits per equity partner ranging from £650,000 to nearly £1 million. With figures 
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such as these the prospect of turning away work is not a joyous one. A short step 
back in time starkly illustrates the dilemma facing law firms. 

In the heyday of the American hostile takeover boom, corporate clients only 
thought of two lawyers. You either hired Joe Flom of Skadden Arps or Marty 
Lipton of Wachtell Lipton. Out of all the big corporate New York law firms, these 
two lawyers were the only ones who counted. All others were inferior. And that 
did not leave clients with much choice. Flom went as far as specifying in his 
retainer to clients that if he wanted to represent a new client who would oppose 
them the retainer clients had to waive their rights to object or to receive a 
reduction in their retainers. Flom had always argued that there were too few 
lawyers and law firms to make normal conflicts of interest regulation workable. 
Clients still thought it worth their while to pay Flom retainers and through those 
retainers Skadden Arps was built up to become one of the top 10 law firms in the 
world. Now Skadden has more conflicts problems than ever. 

Neither Skadden nor Flom have counterparts in the UK, but we have our Magic 
Circle of large law firms who represent the greater part of UK plc and they are 
beset with problems of conflicts of interest. Fortunately, Janine Griffiths-Baker 
provides us with the first British empirical study of this fascinating area. It is not a 
topic that law firms and other professional service providers want to talk about 
loudly, but it is one that requires examination—especially in this post-Enron era. 

Griffiths-Baker’s analysis of conflicts of interest starts with the current 
regulatory regime which is mostly concerned with the Law Society’s Guide to 
Professional Conduct of Solicitors and its interaction with a series of cases where 
the courts have attempted to determine limits to alleged conflicts of interest. She 
rightly faults the Law Society for trying to answer a fragmented profession’s needs 
with a uniform solution: here, one size does not fit all. The main distinction is 
between the large corporate firms and the smaller solicitors’ practices. The former 
find themselves quietly ignoring the Law Society’s rules while the latter appear to 
follow them slavishly. 

Conflicts, according to Griffiths-Baker, are best interpreted under two headings, 
namely, ‘successive’ and ‘simultaneous’ representation. Successive representation 
concerns solicitors who find themselves acting against former and/or existing 
clients. The problems are compounded by the velocity of change among lawyers 
who move from one firm to another. The Law Society has taken a strict view: 
‘thou shalt not accept such instructions.’ But the courts have been more lenient in 
their interpretations, relying on a case by case analysis to determine if a solicitor 
should be ‘conflicted out.’ Under simultaneous representation lawyers may be 
representing opposing sides in a matter, usually with the consent of the parties. 
Among the big commercial law practices this type of conflict is growing in number 
and clients are generally quite accepting of the practice, knowing that their lawyers 
will respect their confidences. Even though this practice is on the rise in the UK, 
most US attorneys find it difficult to accept. Of course, the UK situation is made 
more complicated by the special rules applicable to the bar which—by dint of the 
rather strained argument that all barristers are self-employed and merely share 
expenses in chambers—allows barristers who work in the same room to oppose 
each other without blush. 

The other key profession mired in conflicts is accounting. Accounting has raised 
the spectre of conflicts into general view with Prince Jefri and KPMG and Arthur 
Andersen and Enron. When you have only five global accounting firms avoiding 
conflicts is at least problematic. These days conflicts are dealt with by Chinese 
walls and ‘cones of silence.’ Walls are meant to separate different sections of law 
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offices so that lawyers don’t speak to each other about a particular case. In the 
Prince Jefri case, which may or may not affect law firms, KPMG tried to erect a 
Chinese wall when asked by the Prince’s brother, the Sultan of Brunei, to 
investigate Prince Jefri, a former major client of the firm. The House of Lords was 
not impressed by KPMG’s efforts and conflicted them out of the case. Chinese 
walls must be seen to be impregnable: they require different offices, different 
computer systems, different staff. Yet Chinese walls are subject to wear and tear 
and become full of holes. They will always be with us: that is commercial reality, 
but their justification is increasingly difficult. One can imagine that where 
litigation is a real possibility Chinese walls will crumble, yet where matters are 
transactional no one will be concerned about the wall. The delicately named cones 
of silence are ephemeral buffers that appear like wisps and disappear as quickly. 
They rely on the integrity and honesty of the lawyers simply not to communicate 
with each other. 

When discussing her data on conflicts, based on interviews with a wide number 
of lawyers and some clients, Griffiths-Baker shows quite vividly that among the 
big law firms conflicts are an everyday occurrence. Some firms have sophisticated 
procedures for tapping new matters into search systems to see if any questions 
arise in taking a new matter or client. Others have a more ‘seat of the pants’ 
approach which relies on fallible memory to raise issues. At the same time law 
firms do not want to upset their own lawyers’ rainmaking abilities by saying: ‘you 
cannot have client X because we acted for client Y some time ago and Y is a 
competitor of X.’ This kind of objection can lead to lawyers moving firm with the 
client. The overriding standard for these firms is commercial reality—which of 
these clients hits our bottom line the most—which in itself is a principled 
approach, although not part of the orthodoxy. 

Griffiths-Baker escorts us through a range of techniques and devices employed 
by law firms to cope with conflicts: mini-walls, great walls, and so on. Clients, it 
seems, are far more flexible in their approaches to conflicts, preferring to trust 
their lawyers. Otherwise the downside for the client is that if law firm X is 
conflicted out, the client may lose the best lawyers in that field. It is a matter of 
give a little, take a little. 

The overall tone of the book deserves mention. It is aoaia a converted 
PhD thesis. The author has done a considerable amount of fieldwork to collect her 
data and she is to be commended for that. Her book comes alive in the chapters 
where the data speak and I was left wanting more. My feeling is that she was 
somewhat frugal with her data putting most of it in the last few chapters. There 
could, for example, have been an exciting engagement between the discussion of 
the regulatory regime and her informants: this would have enlivened the steady 
course through the various regulatory schematics early in the book. And for me, 
the author’s admission that she would not engage with the sociology of the legal 
profession indicated a missed opportunity. Although Griffiths-Baker uses 
the literature, she could have profoundly enriched it if she had joined some of 
the debates on what it means to be professional, a lawyer. Her concerns go to the 
heart of professionalism, the core values of lawyering. The need for this step is all 
the greater now globalisation is increasing the influence of lawyers as brokers 
and mediators in the global system of private ordering that has overtaken the state 
as the main source of norms. Our view of what lawyers do and how they 
do it takes place in the margins of practice. We get occasional glimpses. 
Griffiths-Baker has begun to open up fruitful lines of research that may take us 
towards the core. 
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Despite its limitations, Griffiths-Baker’s study is a good one with interesting 
material and insights. It allows us to see some way into the minds of lawyers and 
with the likes of Joe Flom still around we need to do that. 


John Flood* 





* School of Law, University of Westminster. 
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